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EILEEN McCARTHY S s e
JOSE ARTURC RODRIGUEZ ; hf;”? A
CALIFORNIA RURAL LEGAL ASSISTANCE g i " :
Migrant Farmworker Project :

1030 Sixth Street, $6 / P.0O. Box 35

Coachella, California 92236-0035

{(619) 398-7261

RICHARD S. KOHN

CALIFORNIA RURAYL LEGAIL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
{415) B864-3405

CATHERINE M. BISHOP
NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94704
(415) 548-9400

Attorneys for Plaintiffs
UNITED BETATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH
WALKER, MARIA VALLADARES, on
behalf of themselves and all
others similarly situated, CIV. NO. 84-4370 RSWL

Plaintiffs,
V.

JACK KEMP, Secretary of the
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT; and HERBERT
and ROSELLE SOMMER and LOUIS
and ISOBEL LEVENTHAL; JACKSON
TERRACE APARTMENTS, a
California Limited Partnership

ORDER OF FINAL APPROVAL
OF CLASS ACTION SETTLEMENT
OF FOURTH, FIFTH AND SIXTH
CAUSES OF ACTION

Pefendants, and

FIDELITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,

Defendant-Intervenor

i i i T Tl e i e W

On September 16, 1991, this Court preliminarily approved a
class settlement regarding the fourth, fifth and sixth causes of

action in the above captioned case. The Court alsc ordered that a
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hearing be held on final confirmation of the settlement on
November 25, 1991, and that all objections to the Stipulation of
Settlement by class members be submitted no later than November
18, 1991. Filing an objection was a pre-condition to any class
member appearing at the hearing.

Based upon the joint representations of the plaintiffs!
counsel and the undersigned Assistant United States Attorney, the
Court makes the following findings:

1. Notice has been given by the plaintiffs' attorneys to the
class members in accordance with the provisions of Paragraph
26(B) (4) of the Stipulation of Settlement.

2. No written objections were filed to the proposed
settlement pursuant to paragraph 26 (B) (3} of the Stipulation of
Settlement. Accordingly, the hearing previously scheduled for
November 25, 1991 is not requiréd and is hereby vacated.

3. The Court finds that the class action settlement of the
fourth, fifth and sixth causes of action embodied in the
Stipulation of Settlement filed on September 12, 1991 is fair,

just and equitable, and hereby grants final approval of the

settlemen%.gv 2 2 1991

Dated: SONALD S W LEW
UNITED STATES DISTRICT JUDGE
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ROBERT 1.. BROSIO

United States Attorney
FREDERICK M. BROSIO, JR. {
Assistant United States Attorney

Chief, Civil Division — n e
BONNIE E. MacNAUGHTON T
Assistant United States Attorney

1400 United States Courthouse

312 North Spring Street

Los Angeles, California 90012

Telephone: (213) 894-4208

Attorneys for Federal Defendant
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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH WALKER,
MARIA VALLADARES, on behalf of

NO. CV 84-4370-RSWL(Bx}

ORDER OF FINAL APPROVAL

themselves and all others
similarly situated,

QF CLASS ACTION SETTLEMENT

Plaintiff,

V.

RE UTILITIES ISSUE

JACK KEMP, Secretary of the
UNITED STATES DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT;
HERBERT and ROSELLE SOMER;

JACKSON TERRACE APTS., a
California Limited Partnership,

Defendants,

FIDELITY FEDERAL SAVINGS
AND LOAN,

)
)
)
)
)
)
)
)
)
)
)
;
LOUIS and ISOBEL LEVENTHAL; and )
)
)
)
)
)
)
;
Defendant-Intervenor. )
)
)

On June 5, 1990, this Court preliminarily approved a class

settlement regarding the utilities issues in this case.

The

Court also ordered that a hearing be held on final confirmation

of the settlement on July 16, 1990, and that all objections to

the Settlement Agrcement by class members be submitﬁed no later

Frr7
TS COMBTIIUTES NOTCE CF EMkY
AS XTI BY PRCD, RAE FAD,
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than July 9, 1850. Filing an objection was a pre-condition to
any class member appearing at the hearing.

Based upon the joint representations of the plaintiffs’
counsel and the undersigned Assistant United States Attorney, the
Court makes the follohing findings:

1. Notice has been given by the plaintiffs®' attorneys to
the class members in accordance with the provisions of paragraph
15 of the Settlement Agreement.

2. No written objections were filed to the proposed
settlement pursuant to paragraph 15(b) of the Settlement
Agreement. Accordingly, the hearing previously scheduled for
July 16, 1990 is not required and is hereby vacated.

3. The Court further finds that the class action settlement

of the utilities issues embodied in the Settlement Agreement Re

oeed
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Utilities Issues filed on June 4, 1990 is fair, just and

eguitable, and hereby grants final approval of the settlement.
DATED 1.7 JUL 1890

RONALD s, . |y

UNITED STATES DISTRICT JUDGE

PRESENTED BY:

ROBERT L. BROSIO

United States Attorney

FREDERICK M. BROSIO, JR.
Assistant United States Attorney
Chief, Civil Division

2 sl

NNIE E. MacNAUGHTON
ssxstant United States Attorney

Attorneys for Federal Defendant

CALIFORNIA RURAL LEGAL ASSISTANCE

/%5‘%&%/ /m

RICHARD 5. KOHN
{* Pursuant to telepho ic
avthorization of July 12, 1990)

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE BY MAIL

I, DINA L. HOLLEY, declare:

That I am a citizen of the United States and resident or
employed in Los Angeles County, California; that my business
address is Office of United States Attorney, United States
Courthouse, 312 North Spring Street, Los Angeles, ?alifornia
90012; that I am over the age of eighteen yvears, and am not a
party to the above-entitled action;

That I am employed by the United States Attorney for the
Central District of California who is a member of the Bar of the
United States District Court for the Central District of
California, at whose direction the service by mail described in
this Certificate was made; thét on July /6. 1990, I deposited in
the United States mails in the United States Courthouse at
312 North Spring Street, Los Angeles, California, in the
above-entitled action, in an envelope bearing the
reguisite postage, a copy of:

ORDER OF FINAL APPROVAL OF CLASS ACTION
SETTLEMENT RE UTILITIES ISSUES

addressed to:
SEE ATTACHMENT TO CERTIFICATE OF SERVICE
at their last known address, at which place there is a delivery
service by United States mail.
This Certificate is executed on July/5, 1990, at Los Angeles,
California.
I certify under penalty of perjury that the foregoing is true

angd correct.

2%1¢fl.’fﬁhj/
DINA L. HOLLEY V
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1 ATTACHMENT TO CERTIFICATE QOF SERVICE

2 Eileen McCarthy, Esquire

3 California Rural Legal Assistance
1030 - 6th Street, No. 6

4 Post Office Box 35
Coachella, CA 92236-0035

5

6 Richard §. Kohn, Esquire
Law Qffice of California

9 Rural Legal Assistance
2111 Mission Street, Suite 401

8 San Francisco, CA 94110

9 Catherine R. Bishop

10 National Housing Law Project
1950 Addison Street

3 Berkeley, CA 94704

12 Philip D. Dapeer, Esquire

13 George & Dapeer
3002 Midvale Avenue

14 Los Angeles, CA 90034

15 Burton S. Levinson, Esquire

16 Wendy Y. Watanabe, Esquire
Levinson & Lieberman, Inc.

171 9401 Wilshire Blvd., Ste. 1250
Beverly Hills, CA 90212

18

19

20

21

22

23

24

25

26

27

28




Y
. Y B S

L7

10
11
12
13
14
15
16
17

19

-G 4

8 0 R B R

£ 3

ROBERT L. BROSIO

United States Attorney

FREDERICK M. BROSIO, JR.

Assistant United States Attorney

Chief, Civil Division

BONNIE E. MacNAUGHTON

Assistant United btates Attorney
1400 United States Courthouse
312 North Spring Street
Los Angeles, California 90012
Telephone: {213) 894-4208

Attorneys for Federal Defendant
UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH WALKER, NO. CV 84-4370-RSWL(Bx)
MARIA VALLADARES, on behalf of
themselves and all others

similarly situated,

ET ME AGREEMEN

RE UTILITIES ISSUES
Plaintiffs,

V.

)

)

)

)

)

)

)

)

)
JACK KEMP, Secretary of the }
UNITED STATES DEPARTMENT OF )
HOUSING AND URBAN DEVELOPMENT; 3
HERBERT and ROSELLE SOMER; )]
LOUIS and ISOBEL LEVENTHAL; and )
JACKSON TERRACE APTS., a )
California Limited Partnership, )}
)

)

)

)

)

)

)

)

Defendants,

FIDELITY FEDERAL SAVINGS
AND LOAN,

Defendant-Intervenor.

¥

IT IS HEREBY STIPULATED by and between defendant Jack Kemp,
in his official capacity as Secretary of the United States
Department of Housing and Urban Development, ("Federal
Defendant™} and plaintiffs, Richard Walker, Elizabeth Walker and
Maria Valladares, on behalf of themselves and all others

7117 e
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similarly situated, by and through their respective counsel of
record as follows:

1. Plaintiffs‘commenced this action against the Federal
Defendant, and others, on June 11, 1984. O©On August 12, 1988, the
plaintiffs' First Amended Complaint was deemed filed. The First
Amended Complaint asserts six separate claims or causes of action
and seeks, inter aslia, declaratory and injunctive relief and
restitution. In the First Cause of Action of plaintiffs® First
Amended Complaint, plaintiffs allege that the conversion of
electrical utilities at the Jackson Terrace housing project
("Jackson Terrace™) from project-paid to tenant-paid and the
utility allowances set by the United States Department of Housing
and Urban Development ("HUD") violated federal statutés,
regulations and contracts, and the due process clause of the
Fifth Amendment of the United States Constitution. In the Second
Cause of Action of plaintiffs' First Amended Complaint,
plaintiffs allege that HUD failed to establish a reasonable
electrical utility allowance for Jackson Terrace by failing to
take into account the cost of air conditioning. In the Third
Cause of Action of plaintiffs' First Amended Complaint,
plaintiffs allege that the conversion of electrical utilities at
Jackson Terrace from project-paid to tenant-paid violated various
procedural and substantive rights of the non-Section 8 tenants at
Jackson Terrace.

2. On October 7, 1988, Federal Defendant filed an Answer to

Il

Il allegations therein and asserting certain affirmative defenses.

plaintiffs® First Amended Complaint denving the material

77
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3. On August 14, 1989, a Pre-Trial Conference Order was
filed which superseded the pleadings ih this action. The
Pre-Trial Conference Order sets forth certain legal issues to be

litigated at trial which pertain to the conversion of electrical

utilities at Jackson Terrace from project-paid to tenant-paid and

the amount of the electrical utility allowances set by HUD in
paragraphs 97 through 99 and 112 through 114. The Pre-Trial
Conference Order also sets forth stipulated facts pertaining to
these legal issues in paragraphs 34 through 45 and 54, and facts
to be litigated which pertain to these issues in paragraphs 76
through 85.

4. It is the intention of the Federal Defendant and
plaintiffs to settle all disputes in this case relating to the
electrical utilities at Jackson Terrace without trial or
adjudication of any issue of fact or law under the terms set
forth herein.

5. HUD will approve the implementation of monthly utility
allowances to commence on July 1, 1990 which include air
conditioning for the Section 8 units at Jackson Terrace in the

following amounts:

1 bedroom units $55.00
2 bedroom units £61.00
3 bedroom units £65.00
4 bedroom units $69.00

These utility allowances will apply regardless of
whether a Section 8 tenant actually owns or operates an air

conditioner. .

F&is




6. In the event that the owners of Jackson Terrace refuse
to implement the new utility allowances effective July 1, 1990,
HUD will specifically instruct the managing agent for the Project
to reduce the portion of the rents paid by the Section 8 tenants
by the new utility allowances and will ensure that the allowances
are implemented under its Supervisory powers, including those

contained in the Housing Assistance Payments Contract for Jackson

Terrace.

7. Federal Defendant further stipulates and agrees that in
approving any future utility allowances at Jackson Terrace for
the Section B units, it will include in its calculations the cost
of operating one air conditionef in each unit.

8. It has recently been discovered by the Federa} Defendant
and plaintiffs that the managing agent for Jackson Terrace failed
to implement, in whole or in part, the utility allowances at
Jackson Terrace which were approved by HUD in 1984, and further
that the managing agent failed, in whole or in part, to bill HUD
for said utility allowances. In order to correct this failure
expeditiously, HUD has agreed herein to pay the tenants directly
the utility @llowances that should have been administratively
passed through to the tenants by the owners of the project. The

owners of the project have consented to these direct tenant

gllowances to the Past and present tenants who failed to receive
them, Accordingly, Federal Defendant stipulates and agrees that,
through the pProcedures outlined in paragraph 10 below, HUD shall

Pay to any Section 8 tenant who resided at Jackson Terrace
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between April 1, 1984 and June 30, 1990 the following sums for
each month said tenant resided at the project in which the tenant

failed to receive a utility allowance:

Tenants occupying 1 bedroom units $24.00 per month
Tenants occupying 2 bedroom units $28.00 per month
Tenants occupying 3 bedroom units. $30.00 per month
Tenants occupying 4 bedroom units $32.00 per month

In the event that HUD determines that any tenant or
tenants have received utility allowances between April 1, 1984
and June 30, 19%0, HUD will provide the information upon which it
based such determination to counsel for plaintiffs within 30 days
of its discovery. 1In addition, during the time period of this
Agreement, if HUD comes into possession of any Tenant
Recertification Forms, including Form HUD-50059, used at Jackson
Terrace, HUD will provide copies of said forms to counsel for
plaintiffs within 30 days of discovery.

9. (A) Upon the final approval of this Settlement
Agreement by the Court as provided for in paragraph 14 below,
counsel for plaintiffs shalil émploy methods reasonably calculated
to notify the Section 8 tenants who resided at Jackson Terrace
between April 1, 1984, and June 30, 1990 that the payments
provided for in the immediately preceding paragraph may be due
and owing to them from HUD.

(B) Plaintiffs’ counsel shall also notify the Section 8
tenants who resided at Jackson Terrace between April 1, 1984 and
June 30, 1990 that in order to receive payment from HUD they are
required to submit a claim form to c?unsel for plaintiffs in the

form attached hereto as Exhibit A no later than nine months from
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the date that the Settlement Agreement is finally approved.
Plaintiffs*' counsel will collect any claim forms submitted to
them for payment by the Section 8 tenants and provide them to
HUD's Office of Regional Counsel, care of Rosemarie Fernandez
within ten months from the date of the final approval of this
Settlement Agreement.

{C) HUD shall not be required to pay claims to any
tenant unless a completed claim form is received by HUD within
ten months from the date of final approval of the Settlement
Agreement by the Court.

10. (A) HUD shall review all tenant claims submitted by
plaintiffs’' counsel. After this revieﬁ has been completed, but
in any event no later than 13 months from the date of final Court
approval of this Settlement Agreement, HUD shall deliver to
counsel for plaintiffs a check made payable to California Rural
lLegal Assistance in the total aggregate amount of all claims
submitted. This shall constitute the claim fund. HUD shall
concurrently deliver a copy of all approved claim forms to
counsel for plaintiffs.

{B) The determination of the legitimacy, accuracy and
timeliness of any claim shall be made by HUD. 1If HUD decides to
reject or reduce any claim, it shall notify the claimant involved
and counsel for plaintiffs of its decision no later than
13 months from the date of final approval of this Settlement
Agreement by the Court. The claimant and counsel for plaintiffs
shall have the‘opportunity to present further evidence concerning
any rejected or reduced claim within 60 days from the date of the
notification of HUD's decision. 1In the event of a dispute

-6 -
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concerning the rejection of any claim, in whole or in part, the
dispute shall be resolved by the Court with notice and hearing.

{(C) It shall be the duty of CRLA to distribute from the
claim fund provided by HUD all payments to the tenants in
accordance with the HUD approved claim forms and any claims
approved by the Court. Any portion of the claim fund not
distributed by CRLA in accordance with HUD or Court approval
shall be returned to HUD within a reasonable time after
resolution of all claims.

11, It is the intent of the Federal Defendant and of the
undersigned aEtorneys for plaintiffs that the payments provided
for in paragraphs 7 through 10 will not have an adverse effect on
plaintiffs' eligibility and/or coﬁtinued participation in any
other governmental benefit program based on need. It is further
agreed that any payments made pursuant to this Settlement
Agreement shall not be included as income, resources or assets
under any HUD program where eligibility and/or continued
eligibility is defined in terms of a family's or individual’s
income, resources, or assets.

12. In consideration for the promises made by Federal
Defendant in paragraphs 5 through 11 above, plaintiffs agree to
dismiss the First, Second and Third Causes of Action of their
First Amended Complaint and the portions of the prayer for relief
relating thereto which appear in the prayer at paragraphs 1l(e),
{£) and (i) and paragraphs 2(f) and (g). The parties also agree
that paragraphs 97 through 99, 112 through 114, 34 through 485,
54, and 76 through 85 of the PreuTri§l Conference Order shall be

stricken. Upon final approval of this Settlement Agreement by
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the Court, a Stipulation to Dismiss the foregoing causes of
action, provisions, and paragraphs shall be executed by counsel
for plaintiffs and the Federal Defendant and filed with the
Court. The Court shall enter an order in accordance with the
terms of this paragraph and shall retain continuing jurisdiction
over this action to enforce this Settlement Agreement until such
time as the provisions of the Agreement have been fully satisfied
by all parties hereto. Upon full and complete performance by all
parties, counsel for the Federal Defendant and plaintiffs shall
jointly notify the Court in writing.

13. As partial consideration for this Settlement Agreement,
plaintiffs hereby release and forever discharge the Federal
Defendant and HUD from any and all claims, debts, damages,
liabilities, demands, obligations, costs, expenses, éctions and
causes of action of every nature, whether known or unknown, which
plaintiffs now hold or have at anytime heretofore held against
Féderai Defendant and HUD by reascn of the conversion of
electrical utilities from project-paid to tenant-paid at Jackson
Terrace and the allowances for electrical utilities approved by
HUD between the time of said conversion and July 1, 1990,
including the amounts of original allowances set by HUD and the
new allowances established pursuant to this Agreement. This
release will not apply to any obligations of the parties imposed
by this Agreemént.

14. Upon final approval of this Settlement Agreement, HUD
shall pay California Rural Legal Assistance (CRLA) $15,000.00 in
attorney's fees. If the Federal Defendant fails to pay these

attorney's fees within 60 days of the final approval of the

= R o
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Settlement Agreement, interest shall begin to accrue at the legal
rate. Federal Defendant and plaintiffs stipulate and agree that
neither party shall seek to recover from each other any other
costs of suit or attorneys' fees incufred solely in connection
with the litigation of the above-~described utilities issues in
this case. The payment of the attorney's fees provided for in
this paragraph shall not be construed as an admission by HUD that
any other attorney's fees are payable to plaintiffs in connection
with this lawsuit. The foregoing waiver does not apply to any
enforcement actions that may be regquired to enforce this
Settlement Agreement subseguent to the date the Settlement
Agreement is approved by the Court.

15. (A) Preliminary Approval ‘

After signature by all parties, this Settlement
Agreement shall be submitted to the United States District Court
for the Central District of California in order for the Court to
determine whether to grant preliminary approval.

(B) Eairpess Hearing

1. Upon the Court's preliminary approval of this
Settlement Agreement, the parties will request the Court to
schedule a fairness hearing during which class members may raise
any objections to this Agreement.

2. This hearing shall be scheduled at the earliest
practical time, but no sooner than 15 court days after the date
upon which the Court grants preliminary approval of the
Settlement Agreement.

3. Any class member who wishes to raise an objection

at the fairness hearing shall file the objection, in writing,

- O
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with the United States District Court for the Central District of
California, Clerk's Office, 312 North Spring Sfreet, L.os Anéeles,
California 90012, with copies to counsel for defendants and
counsel for the class.

4. Counsel for plaintiffs shall be responsible for
notifying the class members. The Notice which is attached as
Exhibit B shall be translated into Spanish and a Spanish and
English version shall be provided to any Section 8 tenant who
currently resides at Jackson Terrace. This notice shall also be
published twice in the DAILY NEWS (Indio) and EL INFORMADOR DEL
VALLE.

(C) Approval

After holding the fairness hearing, the Cou;t shall
determine whether this Settlement Agreement is fair, reasonable
and adequate. If it so finds, it shall reject any objections and
approve the Settlement Agreement pursuant to Fed.R.Civ.P. 23(e).
In the event that the Court does not approve this Settlement
Agreement as written and instead issues an order that differs in
any substantial respect from the Settlement Agreement executed by
the parties, this Settlement Agreement shall be voidable in its
entirety at the option of either party. This Settlement
Agreement shall take effect upon final approval by this Court
following the fairness hearing. Plaintiffs and Federal Defendant
shall jointly use their best efforts to obtain prompt judicial -
approval of this Agreement.

16. This'Settlement Agreemeﬁt affects the settlement of
claims and defenses which are denied and contested, and no

provision contained herein shall be construed as an admission by

h I & I
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any party hereto cf any liability of any kind to any other party.

17. No provision hereof may be waived unless in writing
signed by all parties hereto. Waiver of any one provision herein
shall not be deemed.to be a waiver of any other provision
herein. This Agreement may be modified or amended only by
written agreement executed by all of the parties hereto.

18. This Agreement contains the sole and entire agreement
and understanding of the parties with respect to the entire
subject matter hereof, and any and all prior discussions,
negotiations, commitments or understandings related hereto, if
any, are he:eby merged herein. No representations, oral or
otherwise, express or implied, other than those contained herein
have been made by any party hereto. No other agreements not
specifically contained herein, oral or otherwise, shall be deemed
to exist or to bind any of the parties hereto.

19. Counsel for plaintiffs warrant and represent that they
have the full legal authority to execute this Agreement on behalf
of the plaintiff class. It is understood and agreed that Federal
Defendant has not conducted an independent investigation or
frr7
777/
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evaluation of the authority of plaintiffs; counsel to enter into

this Agreement on behalf of the plaintiff class.

DATED:

DATED:

DATED:

DATED:

DATED:

June

June

June

June

June

1,

1,

1,

1,

1890.

1950.

1550.

1%90.

1990.

ROBERT L. BROSIO

United States Attorney
FREDERICK M. BROSIO, JR.
Assistant United States Attorney
Chief, Civil Division

ORNIE E. MacNAUGHTO
Assistant United States Attorney
Attorneys for Federal Defendant

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT
OFFICE OF REGIONAL COUNSEL

DMA 93 oy

BEVERLY AGEE
Attorneys for fFederal 'Defendant

LAW OFFICE OF CALIFORNIA
RURAL LEGAL ASSISTANCE

JGUAS e

RICHARD S§. KOHN

Tl oo N Canddne,
EILEEN McCARTHY @
Attorneys for Plaintiffs

NATIONAL HOUSING LAW PROJECT

éﬁﬁw ALY,

CATHERINE M. BISHOP 7
Attorneys for Plaintiffs
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Signature: Date:

CLAIM FORM FOR UTILITY ALLOWANCE REFUND

Name

Current mailing Address:

Street Apt. No.

City ' State

Telephone No.

State the year and month that you moved into Jackson Terrace:

Month: Year:

Are you still a tenant at Jackson Terrace? Yes No

If no, state the year and month that you moved out of Jackson Terrace:

Month: Year:

Did you receive the benefits of the project-based Section 8 program? Yes

No

If yes, list the apartment, number of bedrooms and dates of occupancy for all apartments you

lived in while receiving project-based Section 8 at Jackson Terrace.
Apart. No. No. of Bedroom(s) Dates of Occupancy

48]

10

Apart. No. No. of Bedroom(s) Dates of Occupancy
Apart. No. No. of Bedroom(s) Dates of Occupancy

to

No

Are you still receiving project-based Section 8 at Jackson Terrace? Yes

Attach a copy of your identification, such as a driver’s license, social security number, green card,

California identification card, etc.

I declare under penalty of perjury that the above statements are true and correct.

Please return this form by , 1990 to:

Eileen McCarthy

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 - 6th Street, #6/P. O. Box 35

Coachella, California 92236-0035
" EXHET A



) t;_ N 7 . '%
This claim form will be sent to the.Department of Housing and Urban Development (HUD).
No payments will be made until HUD has reviewed and approved all the claims. If HUD rejects or
Teduces your claim, you will be notified by and will have

an  opportunity to  present further evidence to contest the determination by

FOR OFFICIAL USE ONLY

Section 8 Apartment Nos.

Size of Section 8 Unit (1BR-324, 2BR-$28, 3BR-$30, 4BR-$32)*

Number of months a Section 8 resident (see Question 5) ' X

Total amount due b

3

* This fioure mav vary if tenant lived in more than one Section 8 unit.  See Question 5.
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EILEEN McCARTHY

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 -~ 6th Street, #6/P. 0. Box 35
Coachella, California 92236-0035
(619) 398-7261

RICHARD S. KOHN

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
(415) 864-3405

CATHERINE M. BISHOP
NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94704
(415) 548-9400

Attorneys for Plaintiffs/Intervenors

UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH WALKER,
MARIA VALLADARES, on behalf cof
themselves and all others
similarly situated,

Plaintiffs,
V.
JACK KEMP, Secretary of
HOUSIKRG AND URBAN DEVELOFPMENT, and
HERBERT and ROSELLE SOMER, and
IOUIS and ISOBEL LEVENTHAL,
JACKSON TERRACE APTS., a California
Limited Partnership,
Defendants,
And
FIDELITY FEDERAL SAVINGS AND LOAN,

Defendant-~Intervenor.
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EXHIBIT B

CV-84-4370-RSWL (Bx)

NOTICE OF PROPOSED
SETTLEMENT OF CLASS
ACTION AND HEARING
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TO ALL CURRENT AND FORMER SECTION 8 TENANTS AT
JACKSON TERRACE OF PROPOSED SETTLEMENT:
1. A proposed, partial Settlement Agreement has been reached

in Walker v. ¥emp, No. CV-84-4370-RSWL {(C.D. Cal. 1950). In

Walker, the tenants sued the Department of Housing and Urban
Development (HUD), the project owner and other parties. Tenants
challenged the change over of electrical utilities from project-
paid to tenant-paid and objected to the amount of the utility
allowance because it did not allow for air conditioning.

2. The Agreement proposes to settle all claims that the
tenants have against HUD concerning the electrical utilities. It
provides that the current utility allowance for all Section 8

tenants will be increased on July 1, 1990, to the folleowing amounts:

0ld Hew
Utility Utility -
Allowance Allowance
Cne Bedroom $24.00 $855.00
Two Bedrooms 28.00 61.00
Three Bedrooms 30.00 65.00
Four Bedrooms 32.00 ‘ €9.00

For every Section 8 tenant, the utility allowance is subtracted from
the rent you pay.

3. The proposed Settlement Agreement also provides that every
Section 8 tenant who lived at Jackson Terrace between april 1, 1984,
and June 30, 1990, is entitled to a lump-sum payment for the past
failure of HUD and the owners of Jackson Terrace to subtract from
your rent the old utility allowance. The amount that tenants will
receive will depend upon the length of time they were a Section 8
tenant at Jackson Terrace, whether the utility allowance was
deducted from the tenant's rent in the past, and the size of your

apartment.




[ - ES T *

0

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-

4. If the proposed Settlement Agreement is approved by the
Court, all eligible Section 8 tenants who are entitled to the lump-
sum payment MUST FILE A CLAIM FORM. No money will be distributed
unless a claim form is filed. If the proposed Settlement Agreement
is approved, claim forms will be avéilable at the California Rural
Legal Assistance {(CRLA) office, 1030 Sixth Street, No. 6/P. O. Box
35, Coachella, California 92236-0035.

5. The terms of the Settlement are more fully described in
the proposed Settlement Agreement. You may review the proposed
Settlement Agreement at the CRLA office in Coachella. Copies of the
proposed Settlement Agreement are also on file with the Clerk of
the Court, U.S. District Court for the Central District of
california, 312 N. Spring Street, Los Angeles, California 90012,

Telephone: .

6. If you object to the terms of this proposed Settlement,

you should follow the procedures set out in Paragraphs 7-8.

Fair Hearing and Procedures for Obijection

7. The Court has not finally approved the proposed Settlement
Agreement. The Court will review the proposed Settlement and hold
a hearing. The purpose of the hearing will be for the Court to
determine whether the proposed Settlement Agreement is fair,
reasonable and adequate. At the hearing, any member of the class
or subclass may appear and state why the proposed Settlement should
not be approved and may present relevant evidence. If you want to
appear at the hearing, you must, on or before

, Submit to the:

/7 .
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United States District Court for the
Central District of California

312 North Spring Street

Los Angeles, CA 90012

your written objections to the proposed Settlement Agreement and

send copies to:
Eileen McCarthy
California Rural Legal Assistance
Migrant Farmworker Project
1030 -~ 6th Street, #6/P.0. Box 35
Coachella, California 92236-0035
Counsel for Plaintiffs
Bonnie E. MacNaughton
Assistant U.S. Attorney
U.S. Courthouse
312 North Spring Street
Los Angeles, California 80012
Counsel for Defendant Jack Kemp, Secretary
of United States Department of Housing and
Urban Development

You must write the case name and number on any objection you
wish to file. The case name and number is Walker v, Kemp, No.
CV 84-4370-RSWL(BI).

B. 1f you have any questions about the proposed Settlement
Agreement, you may contact Eileen McCarthy, California Rural
Legal Assistance, Migrant Farmworker Project, 1030 - 6th Street,
#6/P.0. Box 35, Coachella, California 922360035, (800)
322-2752, Counsel for Plaintiffs. If you call, please state that

you are calling with respect to Jackson Terrace.

- 18 -
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CERTIFICATE QF SERVICE BY MAIL

I, Dina L. Holley, declare:

That I am a citizen of the United States and resident or
employed in Los Angéles County, California; that my business
address is Office of United States Attorney, United States
Courthouse, 312 North Spring Street, Los Angeles, California
90012; that I am over the age of eighteen years, and am not a
party to the above-entitled action;

That I am employed by the United States Attorney for the
Central District of California who is a member of the Bar of the
United States District Court for the Central District of
California, at whose direction the service by mail described in
this Certificate was made; that on June &, 1590, I depbsiteﬁ in
the United States mails in the United States Courthouse at
312 North Spring Street, Los Angeles, California, in the
above~entitled action, in an envelope bearing the
reguisite postage, a copy of:

SETTLEMENT AGREEMENT RE UTILITIES ISSUES
addressed to:

SEE ATTACHMENT TO CERTIFICATE OF SERVICE
at their last known address, at which place there is a delivery
service by United States mail.

This Certificate is executed on June &, 1990, at Los Angeles,
California.

I certify under penalty of perjury that the foregoing is true

and correct.

i;;%ﬁz; l'-ﬁ#ﬁ&{rf

DINA L. HOLLEY 7
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ATTACHMENT TO CERTIFICATE OF SERVICE

Philip D. Dapeer, Esquire
George & Dapeer

3002 Midvale Avenue

Los Angeles, CA 90034

Burton S. Levinson, Esquire
wendy Y. Watanabe, Esquire
Levinson & Lieberman, Inc.
9401 Wilshire Blvd., Ste. 1250
Beverly Hills, CA 90212
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CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH
WALKER, MARIA VALLADARES,
on behalf of themselves and
other similarly situated,

Plaintiffs,
V.

SAMUERL PIERCE, Secretary of
the U.5. DEPARTMENT OF
HOUSING AND URBAN
DEVELOPMENT; HERBERT AND
ROSSELLE SOMMER; LOUIS AND
ISABEL LEVENTHAL; JACKSON
TERRACE APARTMENTS, a Calif.
Limited Partnership,

Defendant(s).

NO. CV 84-4370-RS5WL
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The Court having read and considered all the papers

filed by the parties, IT IS HEREBY ORDERED that plaintiffs’ Ex

Parte Application for Sanctions As To Non~Federal Defendant for

Non-Compliance With the Court’s Order, and In the Alternative,

/
/
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For An Amendment of the Reply Briefing Schedule, filed March 27,
1987, is DENIED with respect to the request for sanctions and
granted with respect to the amended reply briefing schedule.

IT IS FURTHER ORDERED that plaintiffs’ Reply Brief
filed April 9, 1987 is deemed timely filed.

o

DATED: Augqust 4, 1988

RONALD S. W.
United States Dlstrlct Judge
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. EILEEN M«cCARTHY

CALIFORN.LA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.0O. Box 35
Coachella, California 92236-0035
{619) 398-7261

RICHARD 5. XOIIN

CALIFORNIA RUFRAL LEGAIL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
{(415) B864~3405

CATHERINE M. BISHOP
NATICNAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94704
(415) 548-9400

Attorneys for Plaintiffs

UNITED STATES8 DISTRICT COURT

CENTRAL NIBTRICT

RICHARD WALKER, et al.,

Plaintiffs,

v-

JACK KEMP, Secretary of the
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, et al.,

Defendants.

i il L S R S N L N W R )

OF CALIFORNIA

CIV. NO. 84-4370 RSWL

STIPULATION OF SETTLEMENT

RE: FOURTH, FIFTH AND SIXTH
CAUSES OF ACTION AND RFLATED
MATTERS AND ORDER PURSUANT

THERETO

IT IS HEREBY STIPULATED by and between plaintiffs, Richard

Walker, Elizabeth Walker and Maria

themselves and all other similarly

Valladares, on behalf of

situated; defendant Jack Kemp,

in his official capacity as Secretary of the United States

Department of Housing and Urban Development ("Federal Defendant"

or "Secretary"):; the Jackson Terrazce Apts., a California limited

partnership, Herbert and Roszlle Sommer and Louis and Isobel
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Leventhal ("owners"); and Fidelity Federal Savings and Loan
Association ("Fidelity"); by and through their respective counsel
of record, as follows:

1. This case concerns a certain multifamily housing complex
known as the Jackson Terrace Apartments (hereinafter "Jackson
Terrace") located at 46-211 South Jackson Street, Indio,
California, the legal description of which is included in Exhibit
1 attached hereto and incorporated herein by reference as though
fully set forth. Title is recorded in Book 1983 Page 195815-195826
of records of the County Recorder in Riverside County, California.

2. Plaintiffs commenced this class action against the
Federal Defendant, and others, on June 11, 1984. By Order dated
September 25, 1986, the Court certified the case as a class action
pursuant to F.R. Civ.P. 23(b)(2). The class is defined as follows:

Current and future tenants of Jackson Terrace

who are eligible, or will be eligible, for

benefits of Section 8 Housing Assistance Payments
program, whether or not they receive, or will

receive, said Section 8 benefits. This class consists

of the following two (2} subclasses: First subclass
consisting of class members who receive, or will
receive, Section 8 benefits; Second subclass consisting
of class members who do not receive, or will not receive,
Section 8 benefits.

3. On August 12, 1988, the Plaintiffs' First Amended
Complaint was deemed filed. In the Fourth and Fifth causes of

ction, plaintiffs alleged that the sale of the mortgage and

cancellation of the Regulatory Agreement violated the due process
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clause of the Fifth amendment; federal statutory rights and
contractual rights, and the Administrative Procedures Act. 4

In the Sixth Cause of Action, the plaintiffs alleged that the
disposition of Jackson Terrace was arbitrary and capricious,
violated statutes and regulations designed to ensure the continued
availability of low income housing and that the Federal Defendant
had violated its own procedures and notice requirements regarding
dispositions.

4. Cn October 7, 1988, Federal Defendant filed an Answer +o
plaintiffs' First Amended Complaint denying the material
allegations therein and asserting certain affirmative defenses.

On August 31, 1988, Herbert and Roselle Sommer and Louis and
Isobel Leventhal filed an answer to the First Amended Complaint.
On March 8, 1989, Fidelity Federal Savings and Loan Association
filed an answer which contained counterclaims against the
plaintiffs and cross claims against the Federal Defendant. The
plaintiffs filed an answer to Fidelity's counterclaims and the
Federal Defendant filed an answer to Fidelity's cross-claims.

5. The purpose of this Stipulation of Settlement is to
resolve the Fourth, Fifth and Sixth Causes of Action, and the
counterclaims and cross-claims pertinent thereto and related
matters without the necessity of further litigation. It is the ’
intention of the parties that in order to effectuate the terms of
this Stipulation of Settlement, the Federal Defendant and the
Jackson Terrace Apts. shall execute a Section 8 Housing Assistance
Payments contract (hereinafter "Section 8 HAP contract") and a
Regulatory Agreement and Declaration of Restrictive Covenants to -

Run With Certain Land, (hereinafter "Regulatory Agreement and
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Declaration of Covenants'"), and that the aferesaid documents shall
be recorded in the land records of Riverside County as set forth
in paragraph 15 below. Copies of the Section 8 HAP contract
between the owners and Federal Defendant and the Requlatory
Agreement and Declarations of Covenants are attached hereto as
Exhibits 2 and 3 and are expressly incorporated herein.

6. The parties stipulate and agree that fee title to the
Jackson Terrace Apartments located at 46-211 S. Jackson Street,
Indio, California, is vested in the Jackson Terrace Apts., a
California limited partnership and subject to a valid and
enforceable first deed of trust, securing a promissory note debt
in favor of Fidelity Federal Savings and Loan Association. Said
title and first deed of trust shall be free and clear of any
claims, rights, liens or encumbrances alleged or created by
plaintiffs' within action with the exception of those matters
specifically provided for herein.

7. The parties stipulate and agree that upon the final
approval of this Stipulation by the Court after notice to the
class, the Federal Defendant and the Jackson Terrace Apts. shall
execute a Section 8 HAP contract on HUD's standard form currently
in use that will supersede the existing Section 8 HAP contract and
provide Property Disposition Section 8 subsidy for 90 units at
Jackson Terrace for a period of ten (10) years. The Section 8 HAP
contract shall be executed within thirty (30) days of final
approval of this agreement and said Section 8 HAP contract shall
take effect within sixty (60) days of the said final approval.

g. Jackson Terrace Apts. agrees that it will accept the

Section 8 HAP contract offered by the Federal Defendant and
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execute any documents reasonably necessary to effectuate this
provision.

9. The Federal Defendant and Jackson Terrace Apts. agree
that the level of rents at Jackson Terrace authorized by the
Section 8 HAP contract shall be as follows:

1 bedroom $425

2 bedroonm 450
3 bedroom 475
4 bedroom 525

These rents shall become effective upon the effective date of the
Section 8 HAP contract. Subsequent increases in the Section 8
rents will be calculated by application of the Annual Adjustment
factors (AAF's) provided for in 24 C.F.R. Sec. 886.312 and the
AAF's published annually in the Federal Register. Additionally,
the Federal Defendant agrees that it will accept documentation
from the owners to evaluate in good faith whether or not rent
increases should have been approved at the project under the
budget basis analysis for the years 1987, 1988, 198% and 1990.
The Federal Defendant shall in good faith review any documentation
submitted by the owners and shall decide whether rent increases
would have been justified under the budget basis analysis. If such
rent increases would have been justified, the Federal Defendant
will reimburse Jackson Terrace for the amount of the rent
increases which they did not receive during the years 1987, 1988,
1989 and 1990.

1G. Upon the final approval of this Stipulation by the
Court, the Federal Defendant will pay to the plaintiff class the

sum of $23,000 as restitution for members of the class. A check in
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the amount of $23,000 made payable to the law offices of
California Rural Legal Assistance shall be delivered by the
Federal Defendant as soon as practicable but, in any event, no
later than one hundred and twenty (120) calendar days after the
final approval of this stipulation by the Court. This sum shall be
held in trust by the law offices of California Rural Legal
Assistance for the benefit of the class until it is distributed to
the individual members of the class. After distribution, any
residual amount that is so small as to be impractical for
distribution to the class shall be retained by California Rural
Legal Assistance. Federal Defendant assumes no responsibility for
allocating the foregoing sum among class members or for
distributing payments to class members, this being the sole
responsibility of the plaintiffs' counsel. The owners shall have
no liability with respect thereto.

11. In addition, Federal Defendant will make available
twenty (20) Section 8 certificates to the Riverside County Housing
Authority for use by members of the plaintiff class who would have
been eligible for a subsidy at any time between June 3, 1981 and
the present; who are presently eligible for a subsidy; and who are
not residing at Jackson Terrace. The Federal Defendant agrees that
the allocation of these certificates shall not diminish the
Riverside County Housing Authority's allocation of Section 8
certificates for this or future years and further agrees that the
assignment of these certificates for the use of class members in
this lawsuit shall not violate any federal preferences or
priorities. The duration of the aforesaid Section 8 certificates

shall be for as long as the class member is eligible for Section &
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assistance or for a ten (10) year period, whichever is shorter,
subject to availability of appropriations. HUD will give priority
to funding for such certificates subject to HUD's obligations
under previously entered court orders or court-approved
settlements in cother cases. The Section 8 certificates shall be
made available by Federal Defendant for use by Riverside County
Housing Authority within sixty (60) days of final approval of this
stipulation by the Court. Class members claiming the Section 8
Certificates must make application to the Riverside County Housing
Authority within twelve (12) months of the date that the Federal
Defendant makes such certificates available to the Riverside
County Housing Authority. The Federal Defendant assumes no
responsibility for identifying the class members eligible for the
certificates provided by this paragraph, this being the sole
responsibility of the plaintiffs' counsel. If any of the twenty
(20) certificates provided by the Federal Defendant pursuant to
this paragraph are not awarded to a class member within twelve
{12) months of the date that such certificates are made available
to the Riverside County Housing Authority, the unused certificates
shall be returned to HUD and the number of certificates that HUD
shall be required to provide pursuant to this settlement will be
reduced by the number of certificates not awarded to class members
within the referenced twelve (12) month period. The owners shall
have no duty or obligation pursuant to this paragraph.

12. HUD's ability to perform any of its obligations
specified in this Stipulation of Settlement is subject to the
availability of funding from Congress for any purpose for which

such funding is required and to the existence of statutory
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authority generally authorizing acts necessary for performance by
HUD. HUD shall not be held in contempt of this Court, or
otherwise punished, for non-compliance with this Stipulation on
account of failure to perform resulting from the unavailability of
funding from Congress necessary for compliance, or from the
modification or revocation of statutory authority necessary for
compliance. Notwithstanding the foregeing, if at any time before
the termination of HUD's obligations under this Stipulation,
Congress fails to appropriate funds necessary for compliance, or
revokes or substantially modifies any statutory authority of HUD
necessary for compliance so as to prevent HUD from providing the
relief specified in the Stipulation, plaintiffs and the owners
shall be entitled to receive alternative relief comparable to that
specified herein and consistent with HUD's revised funding or
statutory authority for assisted housing. In such event, HUD,
plaintiffs’' counsel and the owners' counsel shall consult in an
effort to agree upon a proposed modification of this stipulation
to provide such relief. If the parties agree upon a proposed
modification, they shall promptly submit the same to the Court for
approval. If after a reasonable time the parties cannot agree,
the entire matter shall at the instance of HUD, the plaintiffs or
the owner be submitted to the Court for adjudication. 1In no
event, however, shall such a revision in HUD's funding or
statutory authority constitute grounds for reopening this
Stipulation for any purpose other than providing such alternative
relief comparable to that specified herein. Where HUD has agreed
in this Stipulation solely to consult with plaintiffs' counsel or

the owners' counsel or consider or explore taking any action not
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specifically required hereunder, HUD shall undertake such
consultation, consideration or exploration in good faith, but its
failure actually to take the action which is the subject of such
consultation, consideraticn or exploration shall not be grounds
for contempt.

13. If, during the notice period provided for by this
agreement, additicnal claimants of whom plaintiffs' counsel are
presently unaware submit claims for restitution, the Federal
Defendant shall consider a request by plaintiffs' counsel to
increase the settlement amount above $23,000 and/or to increase
the number of certificates. However, this provision shall not
obligate the Federal Defendant to agree to any such regquested
increase and the decision whether to increase either said $23,000
or the numbers of certificates shall be wholly within the Federal
Defendant's discretion.

14. The parties stipulate and agree that Jackson Terrace
Apts. and the Federal Defendant shall execute a Regulatory
Agreement and Declaration of Covenants that shall run until June
3, 2021 and which shall include the following provisions
(designated subparagraphs a~s) which shall run with the land and
bind the present owners, their successors and assigns:

(a) That Fidelity is the beneficiary of a valid and
enforceable first deed of trust securing the principal amount of
$1,400,000.00 and all accrued interest, late charges or |
foreclosure costs, and duly recorded on September 28, 1983 and
encumbering the property known as 46-211 Jackson Street, Indio,
California 92201, which first deed of trust is acknowledged to be

senior to any and all other liens and encumbrances created and
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recorded on or after September 28, 1983 including any liens or
encumbrances created by this instrument.

(b) That any default by the owners in their loan from
Fidelity or other loan secured by the preperty described in
Exhibit 1 shall also constitute a default of the Section 8 HAP
contract entered into between the owners and the Federal Defendant
in accordance with the terms of that contract. In addition, a
default in the loan payments shall constitute a violation of the
Regulatory Agreement and Declaration of Covenants. In the event
of such a default, the Federal Defendant shall have the right
under the Regulatory Agreement to take any of the corrective
actions provided for in the Section 8 HAP contract entered into
between the owners and Federal Defendant except the right to take
possession of the property.

For purposes of this subsection, the term "default" shall
mean a monetary default.

(c} Jackson Terrace shall remain a multifamily rental
project until at least June 3, 2021 and no other use shall be
substituted for that use until that date. No part of the land and
no building or structure thereon shall be used in any manner or
for any purpose except in accordance with the Regulatory Agreement
and Declaration of Covenants and the Section 8 HAP contract
between Jackson Terrace Apts. and the Federal Defendant entered
into pursuant to this agreement. |

(d) Jackson Terrace Apts. further agrees that on or
prior to the termination of the Section 8 HAP contract between it
and Federal Defendant entered into pursuant to this agreement or

any extensions thereof, it will accept any offer by the Federal
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Defendant to renew the Section 8 HAP contract. The owners'
obligation to renew any Section 8 HAP contract offered by the
Federal Defendant shall be binding until June 3, 2021, at which
time any such contract shall terminate for all purposes. The
decision whether to offer to renew the Section 8 HAP contract for
any additional periods of time is subject to the availability of
funds and within the discretion of the Federal Defendant and said
discretion shall be exercised in a manner consistent with the
Federal Defendant's statutory obligations.

(e} Jackson Terrace Apts. further agrees to accept an
offer by the Federal Defendant to provide any other rental
assistance, in lieu of a Section 8 HAP contract, designed to
provide families affordable decent, safe and sanitary housing
pursuant to Section 8 or any other successor legislation. Whether
to offer any other rental assistance is subject to the
availability of funds and within the discretion of the Federal
Defendant unless such obligation is otherwise imposed by statute.

(£) Jackson Terrace Apts. agrees not to refuse
unreasonably to lease a vacant dwelling unit, evict any person or
otherwise discriminate in the terms of tenancy because such a
person is the holder of, or eligible to hold, a Voucher or
Certificate of Family Participation under Section 8 of the United
States Housing Act of 1937 (42 USC 1437f), or under the terms of
any similar rental assistance program enacted pursuant to any
successor legislation.

{g)} Jackson Terrace Apts. further agrees that the
eviction regulations set forth at 24 C.F.R. § 247, or any

comparable successor regulations, shall be applicable to all

E
E
|
|
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tenants and binding on the operations and management of Jackson
Terrace.

(h) Jackson Terrace Apts. shall make dwelling
accommodations and services of the project available to occcupants
at charges not exceeding those established in accordance with a
rental schedule approved in writing by HUD. The project shall
remain a multifamily rental project. The units shall not be
rented for a period of less than thirty (30) days.

(i) During the time that the Section 8 contract between
Jackson Terrace Apts. and Federal Defendant is in effect, the
maximum rent for each Section 8 unit shall be as stated in the
Section 8 HAP contract and adjustments in such rents shall be made
in accordance with the terms of the Section 8 HAP contract and
paragraph 9 of this Stipulation.

(j) During any period of time covered by this agreement
for units not subject to the Section 8 HAP contract between
Jackson Terrace Apts. and Federal Defendant, the Federal Defendant
will at any time entertain a written request for a rent increase
supported by substantiating evidence and within a reasocnable time
shall: (a) approve a rental schedule that is necessary to
compensate for any net increase occurring since the last approved
rental schedule, in taxes (other than income taxes) and operating
and maintenance costs over which the owners have no reasonable
control, or (b) deny the requested increase stating the feasons
therefore.

{k) Jackson Terrace Apts. shall not, without the prior
written approval of the Federal Defendant, reguire as a condition

of the occupancy or leasing of any unit in the project any
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consideration or deposit other than the prepayment of the first
month's rent, plus a security deposit in an amount not in excess
of one month's rent (the gross family contribution in Section 8
units) to guarantee the performance of the covenants of the lease.
Any funds collected as security deposits shall be kept separate
and apart from all other funds of the project in a trust account
the amount of which shall at all times equal or exceed the
aggregate of all outstanding obligations under said account.

(1) Jackson Terrace Apts. agrees to maintain the
project premises, accommodations and the grounds and equipment
appurtenant thereto, in good repair and condition.

{m) (i) Jackson Terrace Apts. agrees that any
management contract entered into by it involving the project shall
contain a provision that, in the event of default under the
Regulatory Agreement and Declaration of Covenants, it shall be
subject to termination without penalty upon written request by the
Federal Defendant. Upon such request, Jackson Terrace Apts. shall
immediately arrange to terminate the contract within a period of
not more than thirty (30) days and shall make arrangements
satisfactory to the Federal Defendant for continuing proper
management of the project.

(ii) Payment for services, supplies, or
materials shall not exceed the amount ordinarily paid for such
services, supplies or materials furnished. |

(iii) The property, equipment, buildings, plans,
offices, apparatus, devices, books, contracts, records, documents,
and other papers relating thereto shall at all times be maintainedE

in reasonable condition for proper audit and subject to
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examination and inspection at any reasonable time by the Federal
Defendant or duly authorized agents of the Federal Defendant.
Jackson Terrace Apts. shall keep copies of all written contracts
or other instruments which affect the property, all or any of
which may be subject to inspection and examination by the Federal
Defendant or duly authorized agents of the Federal Defendant.

(iv) The books and accounts of the operations of
the property shall be kept in accordance with the requirements of
the Federal Defendant.

(v) Within sixty (60) days following the end of
each fiscal year, the Federal Defendant shall be furnished with a
complete annual financial report based upon an examination of the
books and records of the property prepared in accordance with the
requirements of the Federal Defendant, certified to by an officer
or responsible owner and, when required by the Federal Defendant,
prepared and certified by a Certified Public Accountant, or other
person acceptable to the Federal Defendant.

(vi) At the request of the Federal Defendant, or
duly authorized agents of the Federal Defendant, Jackson Terrace
Apts. shall furnish monthly occupancy reports and shall give
specific answers to questions upon which information is desired
from time to time relative to the income, assets, liabilities,
contract, operation, and condition of the property. |

(n) Jackson Terrace Apts. agrees to comply with the
provisions of any Federal, State, or local law prohibiting
discrimination in housing on the grounds of race, color, religion
or creed. sex, handicap, familial status or national origin,

including Title VI of the Civil Rights Act of 1964 (Public Law 88~
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352, 78 Stat. 241), Title VIII of the Civil Rights Act of 1968
(Public Law 90-284, 82 Stat. 73) Executive Order 11063, and all
requirements imposed by or pursuant to the regulations of the
Department of Housing and Urban Development implementing these
authorities (including 24 C.F.R. Parts 1.100 and 110 and Subparts
I and M of Part 200).

(¢) Upon a violation of any of the provisions of the
Regulatory Agreement and Declaration of Covenants, the non-
breaching party may give written notice thereof to the breaching
party, via certified mail, postage prepaid, return receipt
requested, or express delivery service with a delivery receipt and |
the notice will be effective on delivery or on the date delivery
is refused, as shown on the delivery receipt, addressed to the
address stated herein, or such other address as may subsequently
be designated. The owners' present legal address is:

Jackson Terrace Apts

c/o Sommer Realty Co.

4050 Katella Avenue

Los Alamitos, California %0720
Notice to the Federal Defendant should be sent to:

U.S. Department of Housing

and Urban Development

1615 West Olympic Boulevard

Los Angeles, California 90015
If such viclation is not corrected within thirty (30) days after
the date such notice is effective or within such further time as
is reasonably necessary to correct the violation, without further
notice the non-breaching party may declare a default under the
Regulatory Agreement and Declaration of Covenants effective on the

date of such declaration of default. 1In the event that a default

is declared by the Federal Defendant against the Jackson Terrace

15




10
11
12
13
14
15
16
17
18
1%
20
21
22
23
24
25
26
27

28

Apts., the Federal Defendant may, in its discretion, take any or
all of the following actions:

(1) Collect all rents and charges in connection
with the operation of the project and use such collections to pay
any outstanding note and mortgage and the necessary expenses of
preserving the property and operating the project.

(1i1) Apply to any court, State or Federal, for
specific performance of the Regulatory Agreement and Declaration
of Covenants, for an injunction against any violation of the
aforesaid Regulatory Agreement and Declaration of Covenants, for
the appointment of a receiver to take over and operate the project
in accordance with the terms of the Section 8 Housing Assistance
Payments contract between the owners and Federal Defendant and/or
Regulatory Agreement and Declaration of Covenants, or for such
other relief as may be appropriate.

(P} As used in the Regulatory Agreement and Declaration
of Covenants, the term

(i) "Owners" refers to the Jackson Terrace Apts, a
California limited partnership; and its successors in office or
interest, heirs, executors, administrators, legal representatives
and assigns.

(ii) "Default" means a default declared by the
Secretary when a violation of the Regulatory Agreement and
Declaration of Covenants is not corrected to the reasonable
satisfaction of the Federal Defendant within the time allowed by
the foregoing provisions or such further time as may be allowed by

the Federal Defendant after written notice.
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(iii) "Section 8 units" refers to units assisted
under Section 8 of the United States Housing Act of 1937 pursuant
to a Housing Assistance Payments contract.

(iv) "Section 8 Housing Assistance Payments
contract (HAP contract)" refers to a written contract between the
owners and the Federal Defendant, for the purpose of providing
housing assistance payments to the Owners on behalf of eligible
families under Section 8 of the United States Housing Act of 1937,

(d) The Regulatory Agreement and Declaration of
Covenants shall bind, and the benefits shall inure to, and be
enforceable by Jackson Terrace Apts., the owners, their heirs,
legal representative, executors, administrators, successors in
office or interest, and assigns, and the Secretary and successors
of the Secretary until the year 2021.

(r) Jackson Terrace Apts. warrants that it has not, and
will not, execute any other agreement with provisions
contradictory to, or in opposition to, the provisions hereof, and
that in any event the requirements of the Regulatory Agreement and
Declaration of Covenants are paramount and contreolling as to the
rights and obligations set forth and supersede any other
requirements in conflict therewith.

(s) The invalidity of any clause, part or provision of
the Requlatory Agreement and Declaration of Covenants shali not
affect the validity of the remaining portions thereof. The failure
of the Federal Defendant to enforce or demand compliance with any
of the foregoing covenants shall not constitute a waiver of such

provisions.
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15. The Federal Defendant agrees to record the Section 8 HAP |
contract between Jackson Terrace Apts. and Federal Defendant,
Regulatory Agreement and Declaration of Covenants, Stipulation of
Settlement and Final Judgment in the land records of Riverside
County. This agreement does not preclude any other party from
recording the aforesaid documents or applying to the Court for an
order requiring the Federal Defendant to comply with this
provision.

16. This Stipulation is without prejudice to whatever rights
the owners and Jackson Terrace Apts. may have to seek a rejection
or avoidance of the Section 8 HAP contract, the Regulatory
Agreement and Declaration of Restrictive Covenants, and this
Stipulation between the owners and Federal Defendant in the United
States Bankruptcy Court in accordance with the Bankruptcy Code and
the Bankruptcy Rules. The owners agree that in the event that a
bankruptcy petition is filed they shall, without preijudice,
stipulate to the lifting of the automatic stay so that this
Settlement may proceed to completion. The owners further agree
that they shall not oppose the immediate implementation of the
settlement pending completion of any bankruptcy proceedings so
that the owners and tenants will have the immediate benefit of the
subsidies conferred by the Section 8 HAP contract.

A material consideration for the owners and Jackson Terrace
Apartments to enter into this Stipulation of Settlement, the
Section 8 HAP contract and the Regulatory Agreement and
Declaration of Restrictive Covenants referred to herein is the
preservation of the right of the owners.and Jackson Terrace

Apartments to seek a rejection and/or avoidance of the Section 8
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HAP contract, the Regulatory Agreement and Declaration of
Restrictive Covenants and this Stipulation of Settlement in an
appropriate bankruptcy forum should the owners and/or Jackson
Terrace Apartments seek to file a petition for relief under the
Bankruptcy Code. It is expressly understood and agreed between the
parties to this settlement stipulation that all such rights are
expressly preserved and the making, execution, and delivery of
this Stipulation of Settlement, the Section 8 HAP contract, and
the Regulatory Agreement and Declaration of Restrictive Covenants
shall in no way be prejudicial thereto. It is expressly
acknowledged by the parties that during the pendency of this civil
litigation, Jackson Terrace Apartments had filed a petition for
relief under chapter 11 of the Bankruptcy Code by which petition
Jackson Terrace Apartments intended to seek a bankruptcy court
determination of its right to reject the Section 8 HAP contract
which was then existing with respect to the property. The fact
that the owners and Jackson Terrace Apartments now enter into this |
Stipulation of Settlement, the Section 8 HAP contract and the new
Regulatory Agreement and Declaration of Restrictive Covenants
shall in no way be prejudicial to the right of the owners and
Jackson Terrace Apartments to again seek such a judicial
declaration from the Bankruptcy Court of its right to reject or
avoid the Section 8 HAP contract, the new Regulatory Agreement and
Declaration of Restrictive Covenants and this Stipulation of
Settlement. Further, the owners and Jackson Terrace Apartments
shall not be prejudiced by the fact that the prior bankruptcy
petition of Jackson Terrace Apartments was dismissed without

prejudice and that a new Section 8 HAP contract, a new Regulatory
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Agreement and Declaration of Restrictive Covenants and this
Stipulation of Settlement has been entered into subsequent to that
dismissal.

It is expressly understood and agreed to between the parties
that in the event that Jackson Terrace Apts. should seek to reject
the Stipulation of Settlement, the Section 8 HAP contract, the
Regulatory Agreement and Declaration of Retrictive Covenants in
the Bankruptcy Court, the plaintiffs preserve any and all rights
which they may have to object to the rejection or avoidance of the
said agreements and to seek full enforcement of said agreements.

17. Jackson Terrace Apts. expressly warrants and agrees that
it will acknowledge its secured debt to Fidelity in any pending or
future bankruptcy petition.

18. Federal defendant agrees to pay the plaintiffs their
recoverable costs, expenses and attorneys' fees under the Equal
Access to Justice Act, 28 U.S5.C. Sec. 2412 for work performed in
connection with the Fourth, Fifth and Sixth Causes of Action of
the First Amended Complaint. The Federal Defendant further agrees
that the only issue to be resolved by an application for fees and
expenses by the plaintiffs shall be the amount of the costs, fees
and expenses to which the plaintiffs are entitled, and that the
Federal Defendant will not contend that the position of the United
States was "substantially justified" or that "special
circumstances make an award unjust." Any dismissal of the
plaintiffs' claims as set forth herein will not prejudice their
claim for reasonable costs, attorneys' fees and expenses. The
issue of whether the owners and/or Jackson Terrace Apts. are

entitled to costs and attorneys' fees against the Federal
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Defendant and, if so, the amount of the award, is specifically
reserved for further proceedings and forms no part of this
stipulation.

19. The parties further stipulate and agree that except as
set forth in paragraph 18 herein, none of the parties shall seek
to recever from each other their costs of suit and/or attorneys'
fees incurred in connection with the litigation of the above-
described issues in this case.

20. The agreement between Plaintiffs and the Federal
Defendant regarding the Fourth, Fifth and Sixth Causes of Action
shall not impose any financial obligations upon Fidelity. The
owners and Jackson Terrace Apts. shall not be obligated in any
fashion to pay the attorneys' fees or other financial
consideration being paid by the federal defendant in order to
settle this case.

21. 1In consideration for the promises made by the parties in
paragraphs 5-20 of this instrument and in the Settlement Agreement
Re Utilities Issues, plaintiffs agree, as described below, to join
with the other parties in asking the Court to enter a Final
Judgment dismissing this action.

Upon completion of the following occurrences under the two
settlement agreements, counsel for all parties shall jointly
notify the Court in writing and request the Court to enter a Final
Judgment dismissing with prejudice the plaintiffs' action against
the defendants, Fidelity's counterclaims against the plaintiffs
and Fidelity's cross claims against the Federal Defendant and the

owners. These occurrences are:
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(a) Executlon and recording of this Stipulation, the
Section 8 HAP contract between the owners and Federal Defendant
and the Regulatory Agreement and Declaration of Covenants as
provided in paragraphs 5 and 15 of this Stipulation;

(b} Payment by the Federal Defendant to the plaintiffs
of $23.000.00 as provided in paragraph 10 of this Stipulation.

{c) The transfer of the agreed upon number of Section 8
certificates by the Federal Defendant to the Riverside County
Housing Authority for the use by class members as provided in
paragraph 11 of this Stipulation.

{(d) The payment by the Federal Defendant to the
plaintiffs' attorneys of costs, expenses and reasonable attorneys!
fees as determined in accordance with paragraph 18 of this
Stipulation.

(e) The resolution of any disputes that must be
resolved by the Court regarding payment of claims for retroactive
utility allowances as provided for in Paragraph 10(B) of the
Settlement Agreement Re Utilities Issues.

Plaintiffs also agree to expunge the Notice of Pending Action
recorded by the Plaintiffs on June 23, 1988 in the Riverside
County land records upon entry of the Final Judgment in this case.
The Court shall retain continuing jurisdiction over the action
after its dismissal to enforce the terms of the Stipulation of
Settlement.

22. As partial consideration for this Stipulation for
Settlement, and except as stated in paragraph 18 above, the
parties mutually release and forever discharge one another from

any and all claims, debts, damages, liabilities, demands,
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obligations, costs, expenses, actions and causes of action of
every nature, whether known or unknown, which any party now holds
or have at any time heretofore held against each other by reason
of the sale of Jackson Terrace on June 3, 1981 and the sale of the
mortgage on Jackson Terrace and the cancellation of the Regulatory
Agreement on September 30, 1983, and/or which are asserted in the
Fourth, Fifth and Sixth Causes of Action of the Plaintiffs' First
Amended Complaint, the counterclaims of Fidelity against the
plaintiffs, and the cross-claims of Fidelity against the Federal
Defendant and the owners. This release shall not be construed to
waive any claims now held or at any time hereafter held, whether
known or unknown, by the Federal Defendant or the Jackson Terrace
Apts. or the owners against each other arising from the Section 8
HAP contract entered into on June 3, 1981 by and between the
Federal Defendant and the owners and the Section 8 HAP contract to
be entered into by owners and Federal Defendant pursuant to this
settlement.

23. This Stipulation for Settlement affects the settlement
of claims and defenses which are denied and contested, and no
provision contained herein shall be construed as an admission by
any party hereto of any liability of any kind to any other party.

24. No provision hereof may be waived unless in writing
signed by all parties hereto. Waiver of any one provision herein
shall not be deemed to be a waiver of any other provision herein.
This stipulation may be modified or amended only by written
agreement executed by all of the parties hereto.

25. This stipulation together with the Section 8 chsing_

Assistance Payments contract between Jackson Terrace Apts. and
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Federal Defendant and the Regulatory Agreement and Declaration of
Covenants contain the scle and entire agreement and understanding
of the parties with respect to the entire subject matter hereof,
and any and all prior discussions, negotiations, commitments, or
understandings related hereto, if any, are hereby merged herein.
No representations, oral or otherwise, express or implied, other
than those contained herein have been made by any party hereto. No
other agreements not specifically contained or incorporated by
reference herein, oral or otherwise, shall be deemed to exist or
to bind any of the parties hereto.

26, (A) Preliminary Approval

After signature by all parties, this Stipulation of
Settlement shall be submitted to the United States District Court
for the Central District of California in order for the Court to
determine whether to grant preliminary approval pursuant to Rule
23(e), F.R. Civ.P.
(B) [Fairness Hearing

1. Upon the Court's preliminary approval of this
Stipulation of Settlement, the parties will request the Court to
schedule a fairness hearing during which class members may raise
any objections to this Stipulation.

2, This hearing shall be scheduled at the
earliest practical time, but no sooner than forty-five {45) court
days after the date upon which the Court grants preliminary
approval of the Stipulation of Settlement.

3. Any class member who wishes to raise an

objection at the fairness hearing shall file the objection, in
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writing, in accordance with a procedure to be approved by the
Court.

4. Counsel for the plaintiffs shall be
responsible for notifying the class members. The Notice which is
attached as Exhibit 4 shall be translated into Spanish and a
Spanish and English version shall be provided to all tenants who
currently reside at Jackson Terrace. This notice shall alsc be
published twice in the DAILY NEWS (Indio) and EL INFORMADOR DEL
VALLE.

(C) Approval

After holding the fairness hearing, the Court shall
determine whether this Stipulation of Settlement is fair,
reasonable and adequate. If it so finds, it shall reject any
objections and approve the Stipulation of Settlement pursuant to
F.R.Civ.P. 23(e). In the event that the Court does not approve
this Stipulation of Settlement as written and instead issues an
Order that differs in any substantial respect from the Stipulation
executed by the parties, this Stipulation shall be voidable in its
entirety at the option of any party. This Stipulation of
Settlement shall take effect upon final approval by this Court

following the fairness hearing. Plaintiffs and defendants shall

117
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jointly use their best efforts to obtain prompt judicial approval

of this Stipulation, compliance with the agreement and the entry

of a Final Judgment.

LAW OFEICE OF CALIFORNIA

RURA GAL ASSISTANC
DATED: 1dod S 76(
;LA«% 9,171 RICHARD S. ROAN 7

EILEEN McCARTHY
Attorneys for the Plaintiffs

State of California
County of -jz jwi0 LA

on this  {Th aay ot il , 1991, before me, a

Notary Publie in and for said County and State, personally
appeared RICHARD S. KOHN, personally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that he
executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above
written. ‘ .

I
VAN
»‘%)41’01 \:-Q AT e e

(SEAL)

57 Notaty Public

P,

17/
11/
/1
1117
177
/17
17
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NATIONAL HOUSING LAW PROJECT
- o o / d
DATED: ' /., o /7Y L e S T
R ;

CATHERINE M. BISHOP
Attorney for Plaintiffs

State of California

County of .2 Jeiz i
Oon this C/ftl day of \JLI/L{ ;, 1991, before me, a

Notary Public in and for said Counyy and State, personally
appeared CATHERINE M. BISHOP, personally known to me or proved to
me on the basis of satisfactory evidence to be the person whose
name is subscribed to this instrument, and acknowledged that she

executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above

'Y

written. //'; _ :) {
L N Sy P
= . Ay
(sEAL) | £FR Oy | oL SEAL ﬁiﬁén%)‘*?“azéb?nﬁvvg/
1 BOTARY PUBLIC - cALIFORNIA 5/ Notary Public
. ALRMEDS, 2oy
d wn My comm. expires TEZ 19, 7933

DATED: /- S -G ( 'Zbajjfiéaﬁwf 1/ﬁ£%£fi}¥)?
RICHARD WALKER
Plaintiff

State of California

County of /e s/

On this /A~ day of . Jecbc, , 1991, before me, a
Notary Public in and for said County and State, personally
appeared RICHARD WALKER, perscnally known to me or proved to me on
the basis of satisfactory evidence to be the person whose name is
subscribed to this instrument, and acknowledged that he executed

it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above
written.

(SEAL) Cj;}z;a¢~gﬂ; kg:)pf C et e
Notary Public =
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DATED: . 2 7 A R I
ELIZABETH WALKER

Plaintiff

State of Callfornxa
County of . .,o..0. 0

on this gx day of /. , 1891, before me, a
Notary Public in and for sald’County and State, personally
appeared ELIZABETH WALKER, personally known to me or proved to ne
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that she

executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above

writteng hm}
LR S 'L'i_.. E.',‘ ' - - il ! P ,;‘ ] -
e

AT IR AR AN A R T

Notary Public 3

o

(SEAL) | /

- DY)
Ve I MARTA VALLADARES = Sa—
Plaintiff

State of California
County of (Fitz.33,n8

on this /%~ day of Aezfe, . , 1991, before me, a
Notary Public in and for said’ Coulty and State, personally
appeared MARIA VALLADARES, persoconally known to me or proved to me
on the basis of satisfactory evidence to be the person whose nanme
is subscribed to this instrument, and acknowledged that she
executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above
written.

e
(SEAL) PPNy _ﬂ.,lﬁf et ornn el
Notary Public =

N ™ .

OFFICIAL SEA
RA J. Hepars

e e T,
T Ty Ty, Ty Mo, T oy, S e S, M
M Sy Ty My Ny My My Mg ey N e
S T Ty M M M M T e S e
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LOURDES G. BAIRD

United States Attorney

FREDERICK M. BROSIO, JR.
Assistant United States Attorney
Chief, Givil Division

DATED: éﬁ/fgt/fi/ 5Féf§
BONNIE(%%&NKUGHTON
STAN BLUMENFELD
Assistant United States Attorney
Attorneys for Federal Defendant

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

on this/gz%lday of ﬁéép22ﬂ4£¢4f-, 1991, before me, a

Notary Public, personally appeared STAN BLUMENFELD, personally
known to me or proved to be on the basis of satisfactory evidence
to be the person whose name is subscribed to the within instrument
and acknowledged to me that he executed the same in his authorized
capacity as an Assistant United States Attorney and that by his
signature on the instrument the person or entity upon behalf of
which the person acted, executed the instrument.

B

WITNESS my hand and official seal.

OFFICIAL SEAL .
SEAL Notary Publi
(SEAL) ELMA CHUNN Y c
NOTARY PUBLIC - CALIFORNA
LOS ANGELES COUNTY
My Comm. Expires Feb. 5, 1993
U.S. DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT
OFFICE OF REGIONAL COUNSEL
i R
DATED: 9/t’0/ 9/ IR AP s

BEVERLY AGEE i
Attorneys for Federal Defendant

S T Sy S M e R e e M S
T T e M e T S e, e T
o S o M S S, e S S, M e e, S
T T M S T S, S, S S, P,
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STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

On this Aﬁﬁ#day of S plowboer , 1991, before me, a Notary
Public, personally appearéd BEVERLY AGEE, personally Known to me
or proved to me on the basis of satisfactory evidence to be the
person whose name is subscribed to this instrument, and
acknowledged that she executed it in her authorized capacity as
the duly appointed Regional Counsel of the Department of Housing
and Urban Development-Region IX and that by her signature on the
instrument the person or entity upon behalf of which the person
acted, executed the instrument.

WITNESS my hand and official seal.

(SEAL) \.{M/L«Tyﬁ kiv /C\/&.&aa

“Notary({Public

e Mo M, e,

\\\\\\\\\'\\\\\\\\\\\\\
T T TR T T T T e e T S, T M My T, e,
\\\\M\\\\\\\\\\\\\\\

\\\\\\\\\\\\\
T M S T T S S e T S, e S S
T T S, Ty M T T, S S, S Sy Sy, M S, S
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DAPEER & SCH

DATED: 7//'/7/ -

PHILIP ©. DAPEER

Attorney for Defendants,

Jackson Terrace Apartments,

A California Limited Partnership;
Herbert and Roselle Sommer; and
Louis and Isobel Leventhal

State of California
County of L0OS Avadles

&7
on this /< day of Ju«ly , 1991, before me, a
Notary Public in and for said County and State, personally
appeared PHILIP D. DAPEER, personally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that he
executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above

wriERen: oL e
Notary Public-Catifornia ﬂ 7@ ) -
(SEAL) LOS ANGELES COUNTY ( acot i lian)

Notary Public

My Comm. Exp. Oct. 30, 1981

JACKSON TERRACE APTS., a California
Limited Partnership,

By, The Sommer Family Trust
,General Paxtner

DATED: “Aure 25, /77! By, ‘fmé// f At
ROSELLE L. SOMMER
Trustee of the Sommer Family Trust

State of California
County of (pnce

. 02?&

on this day of ~ALYE , in the year of 1991,
before me, a Notary Public in and for said county and State,
personally appeared ROSELLE L. SOMMER, personally known to me or
proved to me on the basis of satisfactory evidence, to be the
person that executed this instrument, on behalf of the Jackson
Terrace Apts., a California limited partnership, and acknowledged
to me that the partnership executed it.

WITNESS my hand and official s
o P ke A %// .
QFFICIAL SEAL AT e

A KATHLEEN BUTZBACH j{

=T NOTARY PUBUC - CALIFORIA Notary Public
' ORANGE COUNTY

My Come, Expires Apnil 3, 1992

RV

(SEAL)
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s AL
paTED: ire A5 /9T e

LOUIS LEVENTHAL
Defendant

State of California

County of (UAnCE

i ﬁW \—/ '
On this A~ day of AL y 1991, before me, a

Notary Public in and for said County and State, personally
appeared LOUIS LEVENTHAL, personally known to me or proved to ne
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that he

executed it.

In witness whereof, I have hereunto set my hand a
my official seal the day and year in the ce ti§i§§$%5

written.

ywa

A S s
(SEAL) CUICIALSEAL - -Z/ “3
KATHLEEN BUTZBACH Notary- Public
NOTARY FUBLIC - CALFORNIA
ORANGE COUNTY
My Comm. Expires April 3, 1992
e
]
— g 7¢%’ .
DATED: ~Jire &8 199/ il e A
ISOBEL LEVENTHAL
Defendant
State of California
County of [J/AKpneE
. #
on this 5% day of \yégﬂf , 1991, before me, a

Notary Public 1in and for said County and State, personally
appeared ISOBEL LEVENTHAL, personally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that she
executed it.

ffixed
/t above

In witness whereof, I have hereunto set my hand and
my official seal the day and year in the ce tiii;;;g fi

written. ’

\ﬁffﬁgfu é‘j 55(¥i~

SRR
(SEAL) WWFICIAL SEAL

KATHLEEN BUTZBACH
NOTARY PUBLIC - CALIFOANIA
ORANGE COUNTY
My Comm. Expirss April 3, 1992

Ay

Notary Public
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FIDELITY FEDERAL SAVINGS
AND LOAN ASSQCIATION
Glendale, California

DATED: ) B
BY; p i B ,’ P T

STATE OF CALIFORNIA )

COUNTY OF )
on this 19th day of July ,in the year 1991, before me,
a Notary Public, personally appeared Wallace E. Bowen ,

personally known to me or proved to me on the basis of
satisfactory evidence to be the person who executed the within
instrument as Executive Vice President (Title)
on behalf of Fidelity Federal Savings and Loan Association and
acknowledged to me that the said Association executed it.

WITNESS my hand and official seal.

—

~

o e
w¥L4wLA~LWA%J&AMbL/

Notary Public '

OFrImie SEAL
REMNEE CAFUNE
NOTARY BUTLIC . CALIFCRNIA

N FEINCIRAL OFFICT N
i L0S ANGELES COUNTY
My Commission Expires January 3, 13892

EVINSON & LIEBE p <.
DATED: i A2 Gl A ' ~

LAWRENCE LIEBERMAN

Attorneys for Defendant, Cross-Claimant,
and Counterclaimant Fidelity Federal
Savings and Loan Association

STATE OF CALIFORNIA )
COUNTY OF )

s

On this e TH day of . W <Y , 1991, before me, a
Notary Public in and for said County and State, personally
appeared LAWRENCE LIEBERMAN, personally known to me or proved to
me on the basis of satisfactory evidence to be the person whose
name is subscribed to this instrument, and acknowledged that he

executed it.
Q\ oo w&
Qstify Publ%Ffl

WITNESS my hand and o seal.

OFFICIAL SEAL
JOAN JAFFE
Notary Publc-Coilfomid
LOSANGEﬁscgng

Commission a8
M 6, 1994

" HON., RONALD S.W. LEW
United States District Judge
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The pertinent elements of the Order
reguested as regquired by Local Rule 14.7

The pertinent elements of the Order requested are:

(1) Title to the Jackson Terrace Apartments is vested in the
Jackson Terrace Apts., a California limited partnership and shall
be subject to a valid and enforceable first deed of trust securing
a promissory note in favor of Fidelity Federal Savings and Loan
Assocjiation. (Y 6).

(2) Upon the final approval of the Stipulation for
Settlement, the Federal Defendant and the Jackson Terrace Apts.
shall execute a Section 8 HAP contract that will supersede the
existing Section 8 contract and provide Property Disposition
Section 8 subsidy for ninety (90) units for a period of ten (10)
vears., (§ 7)

(3) The rent levels authorized by the Section 8 HAP contract,
to become effective on the effective date of the HAP contract,
shall be: $425 l-bedroom; $450 2-bedroom; $475 3-bedroom; $525 4~
bedroom. Subsequent increases and the availability of retroactive
rent increases shall be in accordance with § 9 of the Stipulation.

(4) The Federal Defendant and Jackson Terrace Apts. shall
execute a Regqulatory Agreement and Declaration of Covenants that
shall run with the land and bind the present owners, their
successors and assigns until June 3, 2021. (§ 14) The Regulatory
Agreement and Declaration of Restrictive Covenants accompanies the
Stipulation and is part of the proposed settlement.

{(5) The Federal Defendant will pay the Law Offices of
California Rural Legal Assistance $23,000 as restitution for the

benefit of certain members of the plaintiff class. (f 10) In
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addition, the Federal Defendant shall make 20 Section 8
certificates available through the Riverside County Housing
Authority for use by members of the plaintiff class.

(6) The Stipulation of Settlement shall be without prejudice
to whatever rights the owners and Jackson terrace Apts. may have
to seek a rejection or aveidance of the Section 8 HAP contract,
the Regulatory Agreement and Declaration of Restrictive Covenants,
and the Stipulation of Settlement in the U.S. Bankruptcy Court.
(§ 16)

(7) Jackson Terrace Apts. expressly warrants and agrees that
it will acknowledge its secured debt to Fidelity Federal Savings
and Loan Association in any pending or future bankruptcy petition.
(1 17)

(8) The Federal Defendant agrees to pay the plaintiffs their
recoverable costs, expenses and attorneys' fees under the Equal
Access to Justice Act, 28 U.S.C. § 2412 for work performed in
connection with the Fourth, Fifth and Sixth Causes of Action of
the First Amended Complaint.

(2) Upon the completion of certain occurrences set forth in ¢
21, the parties shall jointly notify the Court and request the
Court to enter a Final Judgment dismissing, with prejudice, the
plaintiffs' action against the defendants and Fidelity's cross-
claims against HUD and Fidelity's counterclaims against the

plaintiffs.

DATED:

UNITED STATES DISTRICT JUDGE




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

26

27

28

EILEEN McCARTHY

CALCIFORNLA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.O. Box 35
Coachella, California 92236-0035
(619) 398~7261

RICHARD S. KON

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
{415) B864-3405

CATHERINE M. BISHOP
NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94704
(415) 548-9400

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT

RICHARD WALKER, et al.,

Plaintiffs,

V.
JACK KEMP, Secretary of the
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, et al.,

Defendants.

e st Vi Nalst® Vil Vet Vg sl Wbaart Nt W NP Vot Wt St

OF CALIFORNIA

CIV. NO. 84-4370 RSWL

STIPULATION OF SETTLEMENT

RE: FOURTH, FIFTH AND SIXTH
CAUSES OF ACTION AND RFLATED
MATTERS AND ORDER PURSUANT

IHERETQ

IT IS HEREBY STIPULATED by and between plaintiffs, Richard

Walker, Elizabeth Walker and Maria

themselves and all other similarly

Valladares, on behalf of

situated; defendant Jack Kemp,

in his official capacity as Secretary of the United States

Department of Housing and Urban Development ("Federal Defendant”

or "Secretary®); the Jackson Terrace Apts., a California limited

partnership, Herbert and Roselle Sommer and Louis and Isobel
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Leventhal ("owners"); and Fidelity Federal Savings and Lean
Association ("Fidelity"); by and through their respective counsel
cof record, as follows:

1. This case concerns a certain multifamily housing complex
known as the Jackson Terrace Apartments (hereinafter "Jackson
Terrace") located at 46-211 South Jackson Street, Indio,
California, the legal description of which is included in Exhibit
1 attached hereto and incorporated herein by reference as though
fully set forth. Title is recorded in Book 1983 Page 195819-195826
of records of the County Recorder in Riverside County, California.

2. Plaintiffs commenced this class action against the
Federal Defendant, and others, on June 11, 1984. By Order dated
September 25, 1986, the Court certified the case as a class action
pursuant to F.R. Civ.P. 23(b)(2). The class is defined as follows:

Current and future tenants of Jackson Terrace

who are eligible, or will be eligible, for

benefits of Section 8 Housing Assistance Payments
program, whether or not they receive, or will

receive, said Section 8 benefits. This class consists

of the following two (2) subclasses: First subclass
consisting of class members who receive, or will

receive, Section 8 benefits; Second subclass consisting
of class members who do not receive, or will not receive,
Section 8 benefits,

3. On August 12, 1988, the Plaintiffs' First Amended
Complaint was deemed filed. In the Fourth and Fifth causes of
action, plaintiffs alleged that the sale of the mortgage and

cancellation of the Regulatory Agreement violated the due process
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clause of the Fifth amendment; federal statutory rights and
contractual rights, and the Administrative Procedures Act.

In the Sixth Cause of Action, the plaintiffs alleged that the
disposition of Jackson Terrace was arbitrary and capricious,
violated statutes and regulations designed to ensure the continued
availability of low income housing and that the Federal Defendant
had violated its own procedures and notice requirements regarding
dispositions.

4. On October 7, 1988, Federal Defendant filed an Answer to
plaintiffs’ First Amended Complaint denying the material
allegations therein and asserting certain affirmative defenses.

On August 31, 1988, Herbert and Roselle Sommer and Louls and
Isobel Leventhal filed an answer to the First Amended Complaint.
On March 8, 1989, Fidelity Federal Savings and Loan Association
filed an answer which contained counterclaims against the
plaintiffs and cross claims against the Federal Defendant. The
plaintiffs filed an answer to Fidelity's counterclaims and the
Federal Defendant filed an answer to Fidelity's cross-clainms.

5. The purpose of this Stipulation of Settlement is to
resolve the Fourth, Fifth and Sixth Causes of Action, and the
counterclaims and cross-claims pertinent thereto and related
matters without the necessity of further litigation. It is the
intention of the parties that in order to effectuate the terms of
this Stipulation of Settlement, the Federal Defendant and the
Jackson Terrace Apts. shall execute a Section 8 Housing Assistance
Payments contract (hereinafter "Section 8 HAP contract") and a
Regulatory Agreement and Declaration of Restrictive Covenants to

Run With Certain Land, (hereinafter "Requlatory Agreement and
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Declaration of Covenants"), and that the aforesaid documents shall
be recorded in the land records of Riverside County as set forth
in paragraph 15 below. Copies of the Section 8 HAP contract
between the owners and Federal Defendant and the Regulatory
Agreement and Declarations of Covenants are attached hereto as
Exhibits 2 and 3 and are expressly incorporated herein.

5. The parties stipulate and agree that fee title to the
Jackson Terrace Apartments located at 46-211 S. Jackson Street,
Indio, California, is vested in the Jackson Terrace Apts., a
California limited partnership and subject to a valid and
enforceable first deed of trust, securing a promissory note debt
in favor of Fidelity Federal Savings and Loan Association. Said
title and first deed of trust shall be free and clear of any
claims, rights, liens or encumbrances alleged or created by
plaintiffs' within action with the exception of those matters
specifically provided for herein.

7. The parties stipulate and agree that upon the final
approval of this Stipulation by the Court after notice to the
class, the Federal Defendant and the Jackson Terrace Apts. shall
execute a Section 8 HAP contract on HUD's standard form currently
in use that will supersede the existing Section 8 HAP contract and
provide Property Disposition Section 8 subsidy for 90 units at
Jackson Terrace for a period of ten (10) years. The Section 8 HAP
contract shall be executed within thirty (30) days of final
approval of this agreement and said Section 8 HAP contract shall
take effect within sixty (60) days of the said final approval.

8. Jackson Terrace Apts. agrees that it will accept the

Section 8 HAP contract offered by the Federal Defendant and
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execute any documents reasonably necessary to effectuate this

provision.

g, The Federal Defendant and Jackson Terrace Apts. agree

that the level of rents at Jackson Terrace authorized by the

Section 8 HAP contract shall be as follows:

1 bedroom
2 bedroom
3 bedroom
4 bedroom
These rents shall become
Section 8 HAP contract.
rents will be calculated
factors (AAF's) provided

AAF's published annually

$425
450
475
525
effective upon the effective date of the
Subsequent increases in the Section 8
by application of the Annual Adjustment
for in 24 C.F.R. Sec. 886.312 and the

in the Federal Register. Additionally,

the Federal Defendant agrees that it will accept documentation

from the owners to evaluate in good faith whether or not rent

increases should have been approved at the project under the

budget basis analysis for the years 1987, 1988, 1989 and 1990.

The Federal Defendant shall in good faith review any documentation

submitted by the owners and shall decide whether rent increases

would have been justified under the budget basis analysis. If such

rent increases would have been justified, the Federal Defendant

will reimburse Jackson Terrace for the amount of the rent

increases which they did
1989 and 19%0.

10. Upon the final

not receive during the years 1987, 1988,

approval of this Stipulation by the

Court, the Federal Defendant will pay to the plaintiff class the

sum of $23,000 as restitution for members of the class. A check in
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the amount of $23,000 made payable to the law offices of
California Rural lLegal Assistance shall be delivered by the
Federal Defendant as soon as practicable but, in any event, no
later than one hundred and twenty (120) calendar days after the
final approval of this stipulation by the Court. This sum shall be
held in trust by the law offices of California Rural Legal
Assistance for the benefit of the class until it is distributed to
the individual members of the class. After distribution, any
residual amount that is so small as to be impractical for
distribution to the class shall be retained by California Rural
Legal Assistance. Federal Defendant assumes no responsibility for
allocating the foregoing sum among class members or for
distributing payments to class members, this being the sole
responsibility of the plaintiffs' counsel. The owners shall have
no liability with respect thereto.

11. In addition, Federal Defendant will make available
twenty (20) Section 8 certificates to the Riverside County Housing
Authority for use by members of the plaintiff class who would have
been eligible for a subsidy at any time between June 3, 1981 and
the present; who are presently eligible for a subsidy; and who are
not residing at Jackson Terrace. The Federal Defendant agrees that
the allocation of these certificates shall not diminish the
Riverside County Housing Authority's allocation of Section 8
certificates for this or future years and further agrees that the
assignment of these certificates for the use of class members in
this lawsuit shall not violate any federal preferences or
priorities. The duration of the aforesaid Section 8 certi:icates

shall be for as long as the class member is eligible for Section 8
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assistance or for a ten (10) year period, whichever is shorter,
subject to availability of appropriations. HUD will give priority
to funding for such certificates subject to HUD's cbligations
under previously entered court orders or court-approved
settlements in other cases. The Section 8 certificates shall be
made available by Federal Defendant for use by Riverside County
Housing Authority within sixty (60) days of final approval of this
stipulation by the Court. Class members claiming the Section 8
Certificates must make application to the Riverside County Housing
Authority within twelve (12) months of the date that the Federal
Defendant makes such certificates available to the Riverside
County Housing Authority. The Federal Defendant assumes no
responsibility for identifying the class members eligible for the
certificates provided by this paragraph, this being the sole
responsibility of the plaintiffs' counsel. If any of the twenty
(20) certificates provided by the Federal Defendant pursuant to
this paragraph are not awarded to a class member within twelve
(12) months of the date that such certificates are made available
to the Riverside County Housing Authority, the unused certificates
shall be returned to HUD and the number of certificates that HUD
shall be required to provide pursuant to this settlement will be
reduced by the number of certificates not awarded to class members
within the referenced twelve (12) month periocd. The owners shall
have no duty or obligation pursuant to this paragraph.

12. HUD's ability to perform any of its cbligations
specified in this Stipulation of Settlement is subject to the
availability of funding from Congress for any purpose for which

such funding is required and to the existence of statutory
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authority generally authorizing acts necessary for performance by
HUD. HUD shall not be held in contempt of this Court, or
otherwise punished, for non-compliance with this Stipulation on
account of failure to perform resulting from the unavailability of
funding from Congress necessary for compliance, or from the
modification or revocation of statutory authority necessary for
compliance. Notwithstanding the foregoing, if at any time before
the termination of HUD's obligations under this Stipulation,
Congress fails to appropriate funds necessary for compliance, or
revokes or substantially modifies any statutory authority of HUD
necessary for compliance sc as to prevent HUD from providing the
relief specified in the Stipulation, plaintiffs and the owners
shall be entitled to receive alternative relief comparable to that
specified herein and consistent with HUD's revised funding or
statutory authority for assisted housing. In such event, HUD,
plaintiffs' counsel and the owners' counsel shall consult in an
effort to agree upon a proposed modification of this stipulation
to preovide such relief. 1If the parties agree upon a proposed
modification, they shall promptly submit the same to the Court for
approval. 1If after a reasonable time the parties cannot agree,
the entire matter shall at the instance of HUD, the plaintiffs or
the owner be submitted to the Court for adjudication. In no
event, however, shall such a revision in HUD's funding or
statutory authority constitute grounds for reopening this
Stipulation for any purpose other than providing such alternative
relief comparable to that specified herein. Where HUD has agreed
in this stipulation solely to consult with plaintiffs' counsel or

the owners' counsel or consider or explore taking any action not




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

27

28

specifically required hereunder, HUD shall undertake such
consultation, consideration or exploration in good faith, but its
failure actually to take the action which is the subject of such
consultaticon, consideration or exploration shall not be grounds
for contempt.

13. If, during the notice periocd provided for by this
agreement, additional claimants of whom plaintiffs' counsel are
presently unaware submit claims for restitution, the Federal
Defendant shall consider a request by plaintiffs' counsel to
increase the settlement amount above $23,000 and/or to increase
the number of certificates. However, this provision shall not
obligate the Federal Defendant to agree to any such requested
increase and the decision whether to increase either said $23,000
or the numbers of certificates shall be wholly within the Federal
Defendant's discretion.

14. The parties stipulate and agree that Jackson Terrace
Apts. and the Federal Defendant shall execute a Regulatory
Agreement and Declaration of Covenants that shall run until June
3, 2021 and which shall include the following provisions
(designated subparagraphs a-s) which shall run with the land and
bind the present owners, their successors and assigns:

(a) That Fidelity is the beneficiary of a valid and
enforceable first deed of trust securing the principal amount of
$1,400,000.00 and all accrued interest, late charges or
foreclosure costs, and duly recorded on September 28, 1983 and
encumbering the property known as 46-211 Jackson Street, Indio,
California 92201, which first deed of trust is acknowledged to be

senior to any and all other liens and encumbrances created and




i0
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

recorded on or after September 28, 1983 including any liens or
encumbrances created by this instrument.

(b} That any default by the owners in their loan from
Fidelity or other loan secured by the property described in
Exhibit 1 shall also constitute a default of the Section 8 HAP
contract entered into between the owners and the Federal Defendant
in accordance with the terms of that contract. In addition, a
default in the loan payments shall constitute a violation of the
Regulatory Agreement and Declaration of Covenants. In the event
of such a default, the Federal Defendant shall have the right
under the Regulatory Agreement to take any of the corrective
actions provided for in the Section 8 HAP contract entered into
between the owners and Federal Defendant except the right to take
possession of the property.

For purposes of this subsection, the term "default" shall
mean a monetary default.

(¢) Jackson Terrace shall remain a multifamily rental
project until at least June 3, 2021 and no other use shall be
substituted for that use until that date. No part of the land and
no building or structure thereon shall be used in any manner or
for any purpose except in accordance with the Regulatory Agreement
and Declaration of Covenants and the Section 8 HAP contract
between Jackson Terrace Apts. and the Federal Defendant entered
inte pursuant to this agreement.

(d) Jackson Terrace Apts. further agrees that on or
prior to the termination of the Section 8 HAP contract between it
and Federal Defendant entered into pursuant to this agreement or

any extensions thereof, it will accept any offer by the Federal
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Defendant to renew the Section 8 HAP contract. The owners'
obligation to renew any Section 8 HAP contract offered by the
Federal Defendant shall be binding until June 3, 2021, at which
time any such contract shall terminate for all purposes. The
decision whether to offer to renew the Section 8 HAP contract for
any additional periods of time is subject to the availability of
funds and within the discretion of the Federal Defendant and said
discretion shall be exercised in a manner consistent with the
Federal Defendant's statutory obligations.

(e) Jackson Terrace Apts. further agrees to accept an
offer by the Federal Defendant to provide any other rental
assistance, in lieu of a Section 8 HAP contract, designed to
provide families affordable decent, safe and sanitary housing
pursuant to Section 8 or any other successor legislation. Whether
to offer any other rental assistance is subject to the
availability of funds and within the discretion of the Federal
Defendant unless such obligation is otherwise imposed by statute.

(£f) Jackson Terrace Apts. agrees not to refuse
unreasonably to lease a vacant dwelling unit, evict any person or
otherwise discriminate in the terms of tenancy because such a
person is the holder of, or eligible to hold, a Voucher or
Certificate of Family Participation under Section 8 of the United
States Housing Act of 1937 (42 USC 1437f), or under the terms of
any similar rental assistance program enacted pursuant to any
successor legislation.

(g) Jackson Terrace Apts. further agrees that the
eviction requlations set forth at 24 C.F.R. § 247, or any

comparable successor regulations, shall be applicable to all
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tenants and binding on the coperations and management of Jackson
Terrace.

(h) Jackson Terrace Apts. shall make dwelling
accommodations and services of the project available to occupants
at charges not exceeding those established in accordance with a
rental schedule approved in writing by HUD. The project shall
remain a multifamily rental project. The units shall not be
rented for a period of less than thirty (30) days.

(i) Dburing the time that the Section 8 contract between;
Jackscon Terrace Apts. and Federal Defendant is in effect, the
maximum rent for each Section 8 unit shall be as stated in the
Section 8 HAP contract and adjustments in such rents shall be made
in accordance with the terms of the Section 8 HAP contract and
paragraph 9 of this Stipulation.

(j) During any period of time covered by this agreement
for units not subject to the Section 8 HAP contract between
Jackson Terrace Apts. and Federal Defendant, the Federal Defendant
will at any time entertain a written request for a rent increase
supported by substantiating evidence and within a reasonable time
shall: (a) approve a rental schedule that is necessary to
compensate for any net increase occurring since the last approved
rental schedule, in taxes (other than income taxes) and operating
and maintenance costs over which the owners have no reasonable
control, or (b) deny the requested increase stating the reasons
therefore.

{k} Jackson Terrace Apts. shall not, without the prior
written approval of the Federal Defendant, require as a condition

of the occupancy or leasing of any unit in the project any

+ =
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consideration or deposit other than the prepayment of the first
month's rent, plus a security deposit in an amount not in excess
of one month's rent (the gross family contribution in Secticn 8
units) to guarantee the performance of the covenants of the lease.
Any funds collected as security deposits shall be kept separate
and apart from all other funds of the project in a trust account
the amount of which shall at all times equal or exceed the
aggregate of all ocutstanding obligations under said account.

(1) Jackson Terrace Apts. agrees to maintain the
project premises, accommodations and the grounds and equipment
appurtenant thereto, in good repair and condition.

{m) (1) Jackson Terrace Apts. agrees that any
management contract entered into by it involving the project shall
contain a provision that, in the event of default under the
Regulatory Agreement and Declaration of Covenants, it shall be
subject to termination without penalty upon written request by the
Federal Defendant. Upon such request, Jackson Terrace Apts. shall
immediately arrange to terminate the contract within a period of
not more than thirty (30) days and shall make arrangements
satisfactory to the Federal Defendant for continuing proper
management of the project.

(ii) Payment for services, supplies, or
materials shall not exceed the amount ordinarily paid for such
services, supplies or materials furnished.

(iii) The property, equipment, buildings, plans,
offices, apparatus, devices, books, contracts, records, documents,
and other papers relating thereto shall at all times be maintained

in reasonable condition for proper audit and subject to

13
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examination and inspection at any reasonable time by the Federal
Defendant or duly authorized agents of the Federal Defendant.
Jackson Terrace Apts. shall keep copies of all written contracts
or other instruments which affect the property, all or any of
which may be subject to inspection and examination by the Federal
Defendant or duly authorized agents of the Federal Defendant.

(iv) The books and accounts of the operations of
the property shall be kept in accordance with the requirements of
the Federal Defendant,

(v) Within sixty (60) days following the end of
each fiscal year, the Federal Defendant shall be furnished with a
complete annual financial report based upon an examination of the
books and records of the property prepared in accordance with the
requirements of the Federal Defendant, certified to by an officer
or responsible owner and, when required by the Federal Defendant,
prepared and certified by a Certified Public Accountant, or other
person acceptable to the Federal Defendant.

(vi) At the request of the Federal Defendant, or
duly authorized agents of the Federal Defendant, Jackson Terrace
Apts. shall furnish monthly occupancy reports and shall give
specific answers to questions upon which information is desired
from time to time relative to the income, assets, liabilities,
contract, operation, and condition of the property.

(n) Jackson Terrace Apts. agrees to comply with the
provisions of any Federal, State, or local law prohibiting
discrimination in housing on the grounds of race, color, religion
or creed, sex, handicap, familial status or national origin,

including Title VI of the Civil Rights Act of 1964 (Public Law 83-

14
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352, 78 sStat., 241), Title VIII of the Civil Rights Act of 1968
{Public Law 90-284, 82 Stat. 73) Executive Order 11063, and all
requirements imposed by or pursuant to the regulations of the
Department of Housing and Urban Development implementing these
authorities (including 24 C.F.R. Parts 1.100 and 110 and Subparts
I and M of Part 200).

(0) Upon a violation of any of the provisions of the
Regulatory Agreement and Declaration of Covenants, the non-
breaching party may give written notice thereof to the breaching
party, via certified mail, postage prepaid, return receipt
requested, or express delivery service with a delivery receipt and
the notice will be effective on delivery or on the date delivery
is refused, as shown on the delivery receipt, addressed to the
address stated herein, or such other address as may subsequently
be designated. The owners' present legal address is:

Jackson Terrace Apts

¢/o Sommer Realty Co.

4050 Katella Avenue

Los Alamitos, California 90720
Notice to the Federal Defendant should be sent to:

U.S. Department of Housing

and Urban Development

1615 West Olympic Boulevard

Los Angeles, California %0015
If such violation is not corrected within thirty (30) days after
the date such notice is effective or within such further time as
is reasonably necessary to correct the violation, without further
notice the non-breaching party may declare a default under the
Regulatory Agreement and Declaration of Covenants effective on the

date of such declaration of default. In the event that a default

is declared by the Federal Defendant against the Jackson Terrace
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Apts., the Federal Defendant may, in its discretion, take any or
all of the following actions:

(i) Cellect all rents and charges in connection
with the operation of the project and use such collections to pay
any outstanding note and mortgage and the necessary expenses of
preserving the property and operating the project.

(ii) Apply to any court, State or Federal, for
specific performance of the Regulatory Agreement and Declaration
of Covenants, for an injunction against any violation of the
aforesaid Regulatory Agreement and Declaration of Covenants, for
the appointment of a receiver to take over and operate the project
in accordance with the terms of the Section 8 Housing Assistance
Payments contract between the owners and Federal Defendant and/or
Regulatory Agreement and Declaration of Covenants, or for such
other relief as may be appropriate.

(p} As used in the Regulatory Agreement and Declaration
of Covenants, the term

(i) "Owners" refers to the Jackson Terrace Apts, a
California limited partnership; and its successors in office or
interest, heirs, executors, administrators, legal representatives
and assigns.

(ii) "Default" means a default declared by the
Secretary when a violation of the Regulatory Agreement and
Declaration of Covenants is not corrected to the reasonable
satisfaction of the Federal Defendant within the time allowed by
the foregoing provisions or such further time as may be allowed by

the Federal Defendant after written notice.
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(iii} "Section 8 units" refers to units assisted
under Section 8 of the United States Housing Act of 1937 pursuant
to a Housing Assistance Payments contract.

(iv) "Section 8 Housing Assistance Payments
contract (HAP contract)" refers to a written contract between the
owners and the Federal Defendant, for the purpose of providing
housing assistance payments to the Owners on behalf of eligible
families under Section 8 of the United States Housing Act of 1937.

(q) The Regulatory Agreement and Declaration of
Covenants shall bind, and the benefits shall inure to, and be
enforceable by Jackson Terrace Apts., the owners, their heirs,
legal representative, executors, administrators, successors in
office or interest, and assigns, and the Secretary and successors
of the Secretary until the year 2021.

(r) Jackson Terrace Apts. warrants that it has not, and
will not, execute any other agreement with provisions
contradictory to, or in opposition to, the provisions hereof, and
that in any event the requirements of the Regulatory Agreement and
Declaration of Covenants are paramount and controlling as to the
rights and obligations set forth and supersede any other
requirements in conflict therewith.

(s) The invalidity of any clause, part or provision of
the Regulatory Agreement and Declaration of Covenants shall not
affect the validity of the remaining portions thereof. The failure
of the Federal Defendant to enforce or demand compliance with any
of the foregoing covenants shall not constitute a waiver of such

provisions.
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15. The Federal Defendant agrees to record the Section 3 HAP?
contract between Jackson Terrace Apts. and Federal Defendant,
Regulatory Agreement and Declaration of Covenants, Stipulation of
Settlement and Final Judgment in the land records of Riverside
County. This agreement does not preclude any other party from
recording the aforesaid documents or applying toc the Court for an
order requiring the Federal Defendant to comply with this
provision.

16. This Stipulation is without prejudice to whatever rights
the owners and Jackson Terrace Apts. may have to seek a rejection
or avoidance of the Section 8 HAP contract, the Regulatory
Agreement and Declaration of Restrictive Covenants, and this
Stipulation between the owners and Federal Defendant in the United
States Bankruptcy Court in accordance with the Bankruptcy Code and
the Bankruptcy Rules. The owners agree that in the event that a
bankruptcy petition is filed they shall, without prejudice,
stipulate to the lifting of the automatic stay so that this
Settlement may proceed to completion. The owners further agree
that they shall not oppose the immediate implementation of the
settlement pending completion of any bankruptcy proceedings so
that the owners and tenants will have the immediate benefit of the
subsidies conferred by the Section 8 HAP contract.

A material consideration for the owners and Jackson Terrace
Apartments to enter into this Stipulation of Settlement, the
Section 8 HAP contract and the Regqulatory Agreement and
Declaration of Restrictive Covenants referred to herein is the
preservation of the right of the owners and Jackson Terrace

Apartments to seek a rejection and/or avoidance of the Secticn 8
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HAP contract, the Regulatory Agreement and Declaration of
Restrictive Covenants and this Stipulation of Settlement in an
appropriate bankruptcy forum should the owners and/or Jackson
Terrace Apartments seek to file a petition for relief under the
Bankruptcy Code. It is expressly understood and agreed between the
parties to this settlement stipulation that all such rights are
expressly preserved and the making, execution, and delivery of
this Stipulation of Settlement, the Section 8 HAP contract, and
the Regulatory Agreement and Declaration of Restrictive Covenants
shall in no way be prejudicial thereto. It is expressly
acknowledged by the parties that during the pendency of this civil
litigation, Jackson Terrace Apartments had filed a petition for
relief under chapter 11 of the Bankruptcy Code by which petiticn
Jackson Terrace Apartments intended to seek a bankruptcy court
determination of its right to reject the Section 8 HAP contract
which was then existing with respect to the property. The fact
that the owners and Jackson Terrace Apartments now enter into this |
Stipulation of Settlement, the Section 8 HAP contract and the new
Regulatory Agreement and Declaration of Restrictive Covenants
shall in no way be prejudicial to the right of the owners and
Jackson Terrace Apartments to again seek such a judicial
declaration from the Bankruptcy Court of its right to reject or
avoid the Section 8 HAP contract, the new Regulatory Agreement and
Declaration of Restrictive Covenants and this Stipulation of
Settlement. Further, the owners and Jackson Terrace Apartments
shall not be prejudiced by the fact that the prior bankruptcy
petition of Jackson Terrace Apartments was dismissed without

prejudice and that a new Section 8 HAP contract, a new Regulatory
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Agreement and Declaration of Restrictive Covenants and this
Stipulation of Settlement has been entered into subsequent to that
dismissal,

It is expressly understood and agreed to between the parties
that in the event that Jackson Terrace Apts. should seek to reject
the Stipulation of Settlement, the Section 8 HAP contract, the
Regulatory Agreement and Declaration of Retrictive Covenants in
the Bankruptcy Court, the plaintiffs preserve any and all rights
which they may have to obliect to the rejection or avoidance of the
said agreements and to seek full enforcement of said agreements.

17. Jackson Terrace Apts. expressly warrants and agrees that
it will acknowledge its secured debt to Fidelity in any pending or
future bankruptcy petition.

18. Federal defendant agrees to pay the plaintiffs their
recoverable costs, expenses and attorneys' fees under the Equal
Access to Justice Act, 28 U.S.C. Sec. 2412 for work performed in
connection with the Fourth, Fifth and Sixth Causes of Action of
the First Amended Complaint. The Federal Defendant further agrees
that the only issue to be resolved by an application for fees and
expenses by the plaintiffs shall be the amount of the costs, fees
and expenses to which the plaintiffs are entitled, and that the
Federal Defendant will not contend that the position of the United
States was "substantially justified" or that "special
circumstances make an award unjust." Any dismissal of the
plaintiffs' claims as set forth herein will not prejudice their
claim for reasonable costs, attorneys' fees and expenses. The
issue of whether the owners and/or Jackson Terrace Apts. are

entitled to costs and attorneys' fees against the Federal
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Defendant and, if so, the amount of the award, is specifically
reserved for further proceedings and forms no part of this
stipulation.

19. The parties further stipulate and agree that except as
set forth in paragraph 18 herein, none of the parties shall seek
to recover from each other their costs of suit and/or attorneys'
fees incurred in connection with the litigation of the above-
described issues in this case.

20. The agreement between Plaintiffs and the Federal
Defendant regarding the Fourth, Fifth and Sixth Causes of Action
shall not impose any financial obligations upon Fidelity. The
owners and Jackson Terrace Apts. shall not be obligated in any
fashion to pay the attorneys' fees or other financial
consideration being paid by the federal defendant in order to
settle this case.

21. In consideration for the promises made by the parties in
paragraphs 5-20 of this instrument and in the Settlement Agreement
Re Utilities Issues, plaintiffs agree, as described below, to join
with the other parties in asking the Court to enter a Final
Judgment dismissing this action.

Upon completion of the following occurrences under the two
settlement agreements, counsel for all parties shall jointly
notify the Court in writing and request the Court to enter a Final
Judgment dismissing with prejudice the plaintiffs' action against
the defendants, Fidelity's counterclaims against the plaintiffs
and Fidelity's cross claims against the Federal Defendant and the

owners. These occurrences are:
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(a) Execution and recording of this Stipulation, the
Section 8 HAP contract between the owners and Federal Defendant
and the Regulatory Agreement and Declaration of Covenants as
provided in paragraphs 5 and 15 of this Stipulation;

(b) Payment by the Federal Defendant to the plaintiffs
of $23.000.00 as provided in paragraph 10 of this Stipulation.

(c) The transfer of the agreed upon number of Section 8
certificates by the Federal Defendant to the Riverside County
Housing Authority for the use by class members as provided in
paragraph 11 of this Stipulation.

{d) The payment by the Federal Defendant to the
plaintiffs' attorneys of costs, expenses and reasonable attorneys!'
fees as determined in accordance with paragraph 18 of this
Stipulation.

(e} The resolution of any disputes that must be
resolved by the Court regarding payment of claims for retroactive
utility allowances as provided for in Paragraph 10(B)} of the
Settlement Agreement Re Utilities Issues.

Plaintiffs also agree to expunge the Notice of Pending Action
recorded by the Plaintiffs on June 23, 1988 in the Riverside
County land records upon entry of the Final Judgment in this case.
The Court shall retain continuing jurisdiction over the action
after its dismissal to enforce the terms of the Stipulation of
Settlement.

22. As partial consideration for this Stipulation for
Settlement, and except as stated in paragraph 18 above, the
parties mutually release and forever discharge one another from

any and all claims, debts, damages, liabilities, demands,
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obligations, costs, expenses, actions and causes of action of
every nhature, whether known or unknown, which any party now holds
or have at any time heretofore held against each other by reason
of the sale of Jackson Terrace on June 3, 1981 and the sale of the
mortgage on Jackson Terrace and the cancellation of the Regulatory
Agreement on September 30, 1983, and/or which are asserted in the
Fourth, Fifth and Sixth Causes of Action of the Plaintiffs' First
Amended Complaint, the counterclaims of Fidelity against the
plaintiffs, and the cross-—claims of Fidelity against the Federal
Defendant and the owners. This release shall not be construed to
waive any claims now held or at any time hereafter held, whether
known or unknown, by the Federal Defendant or the Jackson Terrace
Apts. or the owners against each other arising from the Section 8
HAP contract entered into on June 3, 1981 by and between the
Federal Defendant and the owners and the Section 8 HAP contract to
be entered into by owners and Federal Defendant pursuant to this
settlement.

23. This Stipulation for Settlement affects the settlement
of claims and defenses which are denied and contested, and no
provision contained herein shall be construed as an admission by
any party hereto of any liability of any kind to any other party.

24. No provision hereof may be waived unless in writing
signed by all parties hereto. Waiver of any one provision herein
shall not be deemed to be a waiver of any other provision herein.
This stipulation may be modified or amended only by written
agreement executed by all of the parties hereto.

25. This stipulation together with the Section 8 Housing

Assistance Payments contract between Jackson Terrace Apts. and
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Federal Defendant and the Regulatory Agreement and Declaration of
Covenants contain the sole and entire agreement and understanding
of the parties with respect to the entire subject matter hereof,
and any and all prior discussions, negotiations, commitments, or
understandings related hereto, if any, are hereby merged herein.

No representations, oral or otherwise, express or implied, other

than those contained herein have been made by any party heretc. No

other agreements not specifically contained or incorporated by
reference herein, oral or ctherwise, shall be deemed to exist or

to bind any of the parties hereto.

26. (A) Preliminary Approval
After signature by all parties, this Stipulation of
Settlement shall be submitted to the United States District Court
for the Central District of California in order for the Court to
determine whether to grant preliminary approval pursuant to Rule
23 (e}, F.R. Civ.P.
(B) Fairness Hearing

1. Upcn the Court's preliminary approval of this
Stipulation of Settlement, the parties will request the Court to
schedule a fairness hearing during which class members may raise
any objections to this Stipulation.

2. This hearing shall be scheduled at the
earliest practical time, but no sooner than forty-five (45) court
days after the date upon which the Court grants preliminary
approval of the Stipulation of Settlement.

3. Any class member who wishes to raise an

objection at the fairness hearing shall file the objection, in
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writing, in accordance with a procedure to be approved by the
Court.

4. Counsel for the plaintiffs shall be
responsible for notifying the class members. The Notice which is
attached as Exhibit 4 shall be translated into Spanish and a
Spanish and English version shall be provided to all tenants who
currently reside at Jackson Terrace. This notice shall alsoc be
published twice in the DAILY NEWS (Indio) and EL INFORMADOR DEL
VALLE.

(C) Approval
After holding the fairness hearing, the Court shall

determine whether this Stipulation of Settlement is fair,
reasonable and adequate. If it so finds, it shall reject any
objections and approve the Stipulation of Settlement pursuant to
F.R.Civ.P. 23(e). In the event that the Court does not approve

this Stipulation of Settlement as written and instead issues an

Order that differs in any substantial respect from the Stipulation

executed by the parties, this Stipulation shall be voidable in its

entirety at the option of any party. This Stipulation of
Settlement shall take effect upon final approval by this Court

following the fairness hearing. Plaintiffs and defendants shall

17
17/
11/
/17
/17
/11
1/
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jointly use their best efforts to obtain prompt judicial approval
of this Stipulation, compliance with the agreement and the entry

of a Final Judgment.

LAW OFEICE OF CALIFORNIA

RURA GAL ASSISTANC
DATED: jdod S 7__\/',(
;0«% ‘7,/f7/ RfCHARD §. Roun 7

EILEEN McCARTHY
Attorneys for the Plaintiffs

State of California
County of iz 40 irf

On this EZ77% day of :jkf/b{ , 1991, before me, a

Notary Public in and for said County and State, personally
appeared RICHARD S. KOHN, personally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that he
executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the.certificate first above

written. , | ‘

(SEAL)

/ Notaty Public
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NATIONAL HOUSING LAW PROJECT

7

T . . e 7
DATED: p fiitkﬂ,' }/ // /1; t_- . /// 7 // / Vs '/.

CATHERINE M. BISHOP
Attorney for Plaintiffs

State of California
County of .. 417 03

(1 T
cn this “/ i day of \JG/LJ , 1991, before me, a
Notary Public in and for said Counyy and State, personally
appeared CATHERINE M. BISHOP, personally known to me or proved to
me on the basis of satisfactory evidence to be the person whose
name is subscribed to this instrument, and acknowledged that she

executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above

'Y

written. ‘
P A A A A a a Ay {
(SEAL) g e 3 Ofﬁi\?IALNTEAL W / 7% / {_/ (,{,zm,é/]z, w/j
¥ “fQ;PpL&_Lay Q”A' f Notary Public
BLAMERS sounty
My comn. cnpma E:., 10, 1953 ¢

.....

M

e
pATED: /- § -G | ?X)uj,/}/ i /id’f«‘ Loy

RICHARD WALKER

Plaintiff
State of California
County of sljvedoriC
on this /A~ day of . fgef0,_ , 1991, before me, a

Notary Public in and for said Coumty and State, personally
appeared RICHARD WALKER, personally known to me or proved to me on
the basis of satisfactory evidence to be the person whose name is
subscribed to this instrument, and acknowledged that he executed
it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above

written.
(SEAL) (; Ll P ue L AT L e
Notary Public s
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DATED: -, = =/ P A S T
ELIZABETH WALKER

Plaintiff

State of California
County of . .o .. U

on this /7 day of ./.: ¢, . , 1991, before me, a
Notary Public in and for said County and State, personally
appeared ELIZABETH WALKER, persconally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that she
executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above

written{
(SEAL) { £ W R R T
y ! Notary Publlc .
DATED: g - = Bl g
7/ Zr MARIA VALLADARES —
Plaintiff

State of California
County of Jive 25,08

On this /%~ day of _/rs¢ %, ., 1991, before nme, a
Notary Public in and for said County and State, personally
appeared MARIA VALLADARES, personally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that she
executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above
written.

(SEAL) /lzkc'znffgf, _ ,.Lf-;,uffa'h
Notary Public
/1117 e e e
T OFECIAL ¢

i e |

1717/ i

1117 i

1777

/177

/1117

I

/117

1177
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DATED: 9/-‘2/9/

STATE OF CALIFORNIA

LOURDES G. BAIRD

United States Attorney

FREDERICK M. BROSICO, JR.
Assistant United States Attorney

Chief, éi;;§%€51v1510n

BONNIE UGHTON

STAN BL ENFELD

Assistant United States Attorney
Attorneys for Federal Defendant

COUNTY OF LOS ANGELES

on this /2¢i day of

A
%4%922ﬂiéﬁ4/' 1991, before me, a

Notary Public, personally appeared STAN BLUMENFELD personally

known to me or proved o

be on the basis of satlsfactory evidence

to be the person whose name is subscribed to the within instrument
and acknowledged to me that he executed the same in his authorized

capacxty as an Assistant

United States Attorney and that by his

signature on the instrument the person or entity upon behalf of

which the person acted,

WITNESS my hand and

(SEAL)

DATED: C?/ / 0/ 9/

T M, T T T S T S, M, T M, T, M S,
T T, S M S, S e S M, Yo, T, S, S S
T T Ty M T N, S S, e S e T S
T T T T M M S S M Sy S S M, e

executed the instrument.

official seal.

Elpree (il vee

OFPQ{EQA%B?&AL Notary Public

NOTARY PUBLIC - CALIFCRNIA
LOS ANGELES COUNTY
My Comm, Expires Fet, 5, 1993

U.S. DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT
OFFICE OF REGIONAL COUNSEL

L; j ',- -.") 1/_' A ;)»'" ’;}’)7: -
il

BEVERLY AGEE é
Attorneys for Federal Defendant
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STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

on this /ﬁﬂ"day of %gégﬁég,— , 1991, before me, a Notary
Public, personally appearéd BEVERLY AGEE, perscnally known to me
or proved to me on the basis of satisfactory evidence to be the
person whose name is subscribed to this instrument, and
acknowledged that she executed it in her authorized capacity as
the duly appointed Regional Counsel of the Department of Housing
and Urban Development-Region IX and that by her signature on the
instrument the person or entity upon behalf of which the person
acted, executed the instrument.

WITNESS my hand and official seal.
(r o C .
(SEAL) SNV

“Notary {Public

OFFICIAL SEAL
Al
1177 o i< i
e A O T Y
11 T o oo
1117
1717
1177
1177
e
11717
11/

11177

T T T e, T M M e S S M e S S S T T e S S Sy,
TR T T ey T My S T e e e T e e, T e e e T Y, e
T M M T T T N S T T G T T T T S T Sy, T
T T T T M M e T e e i S g e ey M T e S e, S
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DAPEER & SCH

DATED: 7/!/7/

PHILIP . DAPEER

Attorney for Defendants,

Jackson Terrace Apartments,

A California Limited Partnership;
Herbert and Roselle Sommer; and
Louis and Isobel Leventhal

State of California
County of A0S AvadLes

td
Cn this /£ day of ;7;{y , 1991, before me, a
Notary Public in and for said County and State, personally
appeared PHILIP D. DAPEER, personally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that he
executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the certificate first above

i o LI ST, g
Notary Public-California / y ;6 ) B
(SEAL) LOS ANGELES GOUNTY ol ki)

Notary Public

My Comm. Exp. Oct. 30, 1991

JACKSON TERRACE APTS., a California
Limited Partnership,

By, The Sommer Family Trust
/General Partner

/ - S
DATED: \%{[‘ﬁf -V?,j/@ 199/ By, Y’“Jf’f Y{ IANE % e
ROSELLB L. SOMMER
Trustee of the Sommer Family Trust

State of California
County of (Ao

. azy& S .

On this ' day of /¢ , in the year of 1991,
before me, a Notary Public in and for said county and State,
personally appeared ROSELLE L. SOMMER, perscnally known to me or
proved to me on the basis of satisfactory evidence, to be the
person that executed this instrument, on behalf of the Jackson
Terrace Apts., a California limited partnership, and acknowledged
to me that the partnership executed it.

WITNESS my hand and cfficial s
A e S

U“ FICIAL SEAL 3
KATHLEEN BUTZBACH :
NOTARY PUBLIC - CALFORNIA NOtary Public

ORANGE COUNMTY
My Comm. Expires Apnil 3, 1992

b

(SEAL)
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paTED: ~Arre A5 /79 e
LOUIS LEVENTHAL
Pefendant
State of California
County of (W AAGC
On this _;3&1 day of w%éﬁé>f , 1991, before me, a

Notary Public in and for said County and State, personally
appeared LOUIS LEVENTHAL, perscnally known to me or proved to me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and ackneowledged that he
executed it.

In witness whereof, I have hereunto set my hand a
my official seal the day and year in the ce ti2293§%>

.5@2%%4£2i§¢ '~;cfi

e Sl e
LIAL SEAL

it - i
\  KATHLEEN BUTZBACH Notary ‘Public
NOTARY FURLIC - CALFORNIA
CRANGE COUNTY
My Comm. Eupires Apsit 3, 1992
SRR

" O, .
S ;o et [— e

DATED: OJure &5 /7%/ R NI P A

ISOBEL LEVENTHAL
Defendant

State of Californ}g
county of (AANGE

on this ~E& day of \yégﬁg , 1991, before me, a
Notary Public 1n and for said County and State, persocnally
appeared ISOBEL LEVENTHAL, personally known to me or proved tc me
on the basis of satisfactory evidence to be the person whose name
is subscribed to this instrument, and acknowledged that she
executed it.

In witness whereof, I have hereunto set my hand and affixed
my official seal the day and year in the ce tiﬁi;;%g fifgt above

written. . s, :
@ﬁﬁé%KQ" i

P

v

SRR
( SEAL) (85 1 SEAL

KATHLEEN BUTZBACH
NOTARY PLELIC - CALIFORNIA
ORANGE COUNTY
My Comm, Expirss Apdl 3, 1992

e

Notary Public

32




10

11

12

13

14

15

1ls

17

18

19

20

21

22

23

24

25

26

27

28

FIDELITY FEDERAL SAVINGS
AND LOAN ASSOCIATION
Glendale, California
DATED: L E

By, AR & S TR e,

STATE OF CALIFORNIA )

COUNTY OF )
on this '9th day of July ,in the year 1991, before me,
a Notary Public, personally appeared Wallace E. Bowen ,

personally known to me or proved to me on the basis of
satisfactory evidence to be the person who executed the within
instrument as Executive Vice President (Title)
on behalf of Fidelity Federal Savings and Loan Association and
acknowledged to me that the said Association executed it.

WITNESS my hand and official seal.

s A ERAE A

OFFintsl §FAL
EMEE CAPUNE
NOTAEY PUTLIC - CALIORNIA
PRINCIFAL OFFISE 1N
e L0 7 LDS ANGELES COUNTY
My Commission Expires lanuary 3, 1932

DATED:

LAWRENCE LIEBER?@LN
Attorneys for Defendant, Cross-Claimant,
and Counterclaimant Fidelity Federal
Savings and Loan Association

STATE OF CALIFORNIA )
COUNTY OF )

on this o TH day of .7 Wl &Yy , 1991, before me, a
Notary Public i1n and for said County and State, personally
appeared LAWRENCE LIEBERMAN, personally known to me or proved to
me on the basis of satisfactory evidence to be the person whose
name is subscribed to this instrument, and acknowledged that he
executed it.

seal.

WITNESS my hand and o

OFFICIAL SEAL ; ] /) /)
(SEAL) "0% c;ol%crriu A ek <
?gg%essnas COUNTY @tai{y Publ%cf 7
Commission Expios -
&, 1994
IT IS
DATED:

HON. RONALD 8.W. LEW
United States District Judge
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The pertinent elements of the Order

requested as required by Local Rule 14.7

The pertinent elements of the Order reqguested are:

(1) Title to the Jackson Terrace Apartments is vested in the
Jackson Terrace Apts., a California limited partnership and shall
be subject to a valid and enforceable first deed of trust securing
a promissory note in favor of Fidelity Federal Savings and Loan
Association. (¥ 6).

(2) Upon the final approval of the Stipulation for
Settlement, the Federal Defendant and the Jackson Terrace Apts.
shall execute a Section 8 HAP contract that will supersede the
existing Section 8 contract and provide Property Disposition
Section 8 subsidy for ninety (90} units for a period of ten (10)
years. (§ 7)

(3) The rent levels authorized by the Section 8 HAP contract,
to become effective on the effective date of the HAP contract,
shall be: $425 l1-bedroom; %450 2~bedroom; $475 3-bedroom; 5525 4-
bedroom. Subsequent increases and the availability of retroactive
rent increases shall be in accordance with § 9 of the Stipulation,

(4) The Federal Defendant and Jackson Terrace Apts. shall
execute a Regulatory Agreement and Declaration of Covenants that
shall run with the land and bind the present owners, their
successors and assigns until June 3, 2021. (¥ 14) The Regulatory
Agreement and Declaration of Restrictive Covenants accompanies the
Stipulation and is part of the proposed settlement.

(5) The Federal Defendant will pay the Law Offices of
California Rural Legal Assistance $23,000 as restitution for the

benefit of certain members of the plaintiff class. (Y 10) In
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addition, the Federal Defendant shall make 20 Secticn 8
certificates available through the Riverside County Housing
Authority for use by members of the plaintiff class.

(6) The Stipulation of Settlement shall be without prejudice
to whatever rights the owners and Jackson terrace Apts. may have
to seek a rejection or avoidance of the Section 8 HAP contract,
the Regulatory Agreement and Declaration of Restrictive Covenants,
and the Stipulation of Settlement in the U.S. Bankruptcy Court.
(1 16)

(7) Jackson Terrace Apts. expressly warrants and agrees that
it will acknowledge its secured debt to Fidelity Federal Savings
and Loan Association in any pending or future bankruptcy petition.
(€ 17)

(8) The Federal Defendant agrees to pay the plaintiffs their
recoverable costs, expenses and attorneys' fees under the Equal
Access to Justice Act, 28 U.S5.C. § 2412 for work performed in
connecticon with the Fourth, Fifth and Sixth Causes of Action of
the First Amended Complaint.

(9) Upon the completion of certain occurrences set forth in ¢
21, the parties shall jointly notify the Court and request the
Court to enter a Final Judgment dismissing, with prejudice, the
plaintiffs' action against the defendants and Fidelity's cross-
claims against HUD and Fidelity's counterclaims against the

plaintiffs.

DATED:

UNITED STATES DISTRICT JUDGE




FRGE o '
fTejest no. x%z-ééaa!

0 ‘ ‘ ";Xiwﬂ Terrace
.. ‘ w30, Colifornis

SCUEDULE'A™

°
Situsted in the City of Indlo, County of Riverside, Stste of California,
apd wmore particularly described as follows: .

That portisn of the Northeast quarier of Section 26, Townohip 5 Gouth, Ruzugé 7 kast,
Sun Bermardino Base and Meridian, according to the Offieic) Plat thercof, doccriled

nn followve:

deginning at the Northeast corner of the South half of the Northeast quarter of the
Nertheast quarter of Scction 263 thence South on the Fast 1ine of sudd Scetion, 3317t
Tcet to the center line of 8 10 inch pipe line raferred to in Deed recarded April ¢,
1523 in Book 580 Fage 257 of Doeds; inence Weas on iho center lino of suid plpe iine
6£3.57 feet to a point; thence Narih parallel with the East line of said Section 3.1
fect to the Norih line of said South half of the Northeast quarler of the Noriheast
quarter and thencc Zast 664.05 feet to tho point of beginning;

EXCEPTING the Easterly LO feet an decdod to the County of Riveralde, March 3, 19L8 in
Book 898 Page €3 of Officisl Recoxds; .

ALSO EXCEPTING that yortion comyreyef 4o "Cantinonial V¥, a Californin corperation by
Dved recorded November 21, 1967 se Instrument Ne. 100207, Jereribed ag:

"The Easterly 290.4 fuet of the Southerly 75 fect of the follrwing dencribed property:

! th;‘ Hortheast gunrtler of the Northepst -

The North half of the Scutheost guartey .
Range 7 Eazt, San Bemurdino Rane nnd Meriddy

quirtier of Section 26, Townskip 5§ Scuth,
cxcopting the East L0 feot thereof.®

Alse known ass

Parcel 1 of Parcel Map filed in nook I, oo 93 of Wivcel Mayn, Kegurds
of Rivorside County, Califorpia.

[

EXHIBIT



U.8. DEFARIMENT OF BOUSDNG o TRaas DIVELOMENT

BECTION § BOUSING ASSISTANCE Pavarvss FROCIAM
DISPOSITION OF PRIVIOUSLY EUD-OWNED PRATECTS

PAkT 1 OT 1Hr
BOUSING ASSLISTANCE PAVMINTS CONTIACT
« of Projece. Private-Ownar, . o FEA-Ownar

Tre
Fartly Aseisted Prujecs — of Totally Assisted Protacs
Bobatancial Rababilivation ____  or Moderats Rehabilitsation o7 Kaither

Type of Financing:

[Fer axemple: WUT-insured, wivwh tandem; pPurchass money mer :
a0t WD~ inswred, } ' 7 thare

ACC/RAF CONTRACT LIST NUMIEX AND DATE:
SECTION 8 PAOJLLT NMAEIR:
FiA PROJECT WMNBIR (4f applicadlse):

This Neusing Assistance Paymants Contrsct (Contract) f2 entearsd fato betvesn
the United States of Americs acting through the Department »f Beusfing and Trban
Develepmant (ELD) and

{Ownar) pursuast ts the U.S.

Nousing Act of 1937 {Actr), &4 U.5.C. 1437, 21381, and the Departaent of Eousing
snd Urban Develspmant Aet, 42 V.5.C. 3531, + The purpess #f this Contrpct

is te provide hwusing sssistancs payments se 1f of Tifgivle Familina leasing

decant, ssfe sod sanftary uaits frem the Ownar.

5.1

(") Iissal Year. The eading date of aach Plasal Yoar shail be

e | IMSTT Mareh 31, Juse 30, Septembar 30, or
Decamber 31, a3 sppreved by XI0.] The Piseal Yaar for she project shall
be the 1l-month perisd anding es this dats. Rowever, the first Flscal
Year for the prejes: is the parisd baginning with the affective dace i
the Centract and ending eu the last day of the Fiscal Taur which L

8ot lsss than 12 meaths after the effsstive data. If the first Fiscal
Yoar exteeds 11 meuths, the maxisum total sanual Seusiag sseistance
paymast i sectios l.1(s} wiil be adjusted by the sdditlsn of tha 321
Tata meunt spplicable to the pavied of speration ia sxcass of 12
ﬂlm.

(e} Asnus nerae « The mavisus ansus! amount of

the sommitment for heusisng asslatanses paymects wndar this Costract {see
sestisn 2.3) s the amsunt of tentract sutherity idestified {s fxhibic 3,

(0) Zxaisst Descristiss.

EXHIBIT Z:L-—

2082523 (1/85)
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(& Anaiimmis oL Aaryices, Nalaianaces and Tilaasise Trevided ¥ i Owngr. '
\

(1) Sarvises &M RALMUEBAMS:

{1} Bxuipmeat;

AR vtilicien;

{4y Onhart

(f) Centante s Contracs. This Coatract esoeists of Part I, Part II (except
s iadieated 12 sectien 1.4), asnd the folleviag exhibits:

Exhidic 11 The schodule shoviag the sunber of wnits by sise (Coatrsst
Ouits) and thair applisabls vants (Contrest Reats),

Exhibit 2: Daily Dbt Servise {fer substastial vebabilitation profects
®aly). (T2 the pregect 1a set permsnently finsaced when
the Contract £5 exesuted, this exhidit sheuld be added
vhen the necessary ialfevmation becomes svailable.)

Bahibic 3: The schodule shoviag sentract and budget satherity,
Bxhibit 4: The Affimsative Fair Nevsiag Marietiag Flas, 3¢ applicadls.

Exnidit 5: The approved Purshase and Use Plan facivdiag & project
daseriptisn and the temant salestion fasters. Kshibit §
may incorparste thass ftems by refaresce, ::nﬂy the
ummnu the Stams, and 1ist thes, thsludiag azy

Exhibic 6 WD standards for facent, sals and sanltary bavsing.

Addicionsl axbibits: [Specify sdditionsl whidits, Lf amy, sush as
Spesial Conditians for dsseptancs. If mows, Lasert “teons.”]

(0 Reops of Contrast. Yais Contract, facluiiag the ewhidica, vhether
attached or incorporated by reference, tomprises the sstirs agremsect
betvens the Owner and NID with rospoct to the metters contained {n
it. Neithar parvy Lo beund by amy representations or agrsaments of sy
kind axcept Al sentalsed fa this Cectract, any applicadle regulations,
svd spresments entared into In writiag by the parties vhich are mot
fosensistant with this Ceazrast,

1.2 e QU SONTMCTL DIRIGATION J0 OPEMATL PROJECT FOR MLl TERN.
(0) Tepm of Contragt. The tarm of this Contract for any wait ahsll e
yoars, bepinnicg with the sffeesive date of this Contrast
fot #uch usit, [Iasart sumber approvad wy TUD Lo accordante with
the TUD reguistions.] If the projecst (i camploted (o stages, the tore 2 2,

shall b saparsisly related o the usite ia sash stage. Bowvever, ﬂ"u“} EXEIBIT
o2 .3 (
2




total Contract tem for all the stages, Beginning with the effective
date of the Contract for the first stags, shall not sxceed the
Centract cerm for any wnit, plus twe years.

{» stion to Dosrate et for ) » The Ownar agrses to con-
tinue operstion of the project in accordasce with this Contrsct for
tha #ull tarm apecifisd {n parsgraph (a).

1.3 ED ASSUMFCE.

The sxscution of this Contract by EUD &4 a& assvrance ¥y FIU to the Owner
that:

(a) Tha faith of the United States is solwnly pledged to the paiyment of
housing srsistance paymants pursuast to this Cootract, and

(b) XD has sbligated funds far thess paymants.

1.4 AFRLICAMILITY OF CERIAIN PROVISIONS OF THIS CONTMACT.  Applic. Mot Applic.

(a) 2.401). ) te
Applicability: ¥ot applicable.

() (1) 2.7(D. 4 n
« Applicabilivy:

Applicable. If the Comtracst Rents

ars sdjusted undar saczion 2.4 of tha

Agremmant, saction 2.7(f) should e

shanged to *mot applicable” whas the

Contract 1» sxacutad. X

(2 2.7(8). Adiuetment pf Conersct Rents to

. Appiicadilicy:
Xot applicabls. X

(3 2.7(0). Adhwyeent of Contract Rengy:
« Applicadility: Mot
applicable. b4

(e} 2.1N.
» Applicadility: All
projects for which the tecsl faitial
Contract Rants evar the term »f tha
Contract axcesd §3500,000,

() 2.14. Tleod Ioauranss.
Applicability: All prejects 12 specisl
flood hazard areas.

(o) 2.15. Clasn Adr and Federsl Vater Polluticn
Anuubigtr;: All prejects for which

the total 4nitial Contract Rests ever
the tarn of the Contmct axcead $100,000.

EXHIBIT ﬁ
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1
E
iF
1
ul
(U]
(9]

3.5 SOGLAZALL 0 SOMY SINN SOIMRI. J

1e sddition ts other vemsdiss svailable so XD wader fals Contract, e
Agrsameat o Eater fate Rewisg Assistance Payments Contract, oz Sha
Raguls Agreamsat for & dafauit by the Owner, the Owear and T agres
that 1f shs Owoar falls to acmply wirk tha requirements of this Canmtrace,
N0 sey rescind the ssle of the preject or take sthar Appropriats sstise

4 secordanss with sestise 1.21,

VARKING: 18 U.5.C, 1001 prevides, amoeg sthar things, that wheever
knovingly and willfully makes or wses & document of writiag sessaising
sty false, fictitious, or fraudulant statament BT GALrY, Lia any matitar

withia the jurisédictise of sy dapartmast sr sgancy of the United ftates,
shall ba finad mat weve than £10,000 or tmprissand for set mere thaa five

yaars, or beth,
OGN,
oy,
.
S (offfatal fiele)
Baty ¢ 18

Uaited States of America
SesTetaty of Eousing and
Yrhac Developmant

L/

*

R {1 £ £ V3TV { (3 7))

Data s 12

& Typs tame of signatsry wnder sigssturs lime.

[1f the project {5 teo ba soupleted and scaepted {2 stages, exscution of the Cone
tract with vespest to tha saveral stages appests ou the fslleving pages of this

Contract,)

e AUD=22522C (1/89)
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TCECUTION OF CONTRALT WITH KBS " TO
SO0 ACT DNITS CONPLEYED AND ACCIPIR. (X S2A0L

Stage 1
™is Contract L haredy axscuted with reapest S0 the wnits dessribed (2 Embibit la.

: The affettive data of this Conttact with Yespect ts the wnits des-
eridad iz Exhibit la f& : 19 .

Talted States of Amarics : CREy
Besrstary of Sousing awd
Urbaa Devalopmant ¥y
3y,
(Oilisial T5ula)
(Officdal Title) Pate ¢ 3
Data . 1t

SXECUTION OF COWTIACT WITK RESPICY T0
CONTIALT UMITS COMPLEITED MO ACCIFID DN STALES

Stage 2
is Conttact 11 harady executsd with raspect to the units described in Bxhibit 1b,

EITICIIVE DATE: The effective date of this Covtrast with respest ta the units dos.
cribad Ln Rxnibic ib £s . 13 .
Uattad Btates of Ameriax NS,
Secrezary of Nouning and
Urban Davalopmast »”
by, -
(Official Title)
(offieis] Title) Dty Y
Date . 13

wibdi= BUD-52523C (1/85)

EXHIBIT
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it
i
1

H

S EXECUTION OF CONTRALYT WINN EESP..T TO
CONTRACT UNITS OONFLITED AND ACCIITID 1IN STAGLE

Stags 3
This Contract 1a haredy swacutad with perpect te the wnits dassrihed (a L kbis i<,

IMICIE DAIL: The effective date of this Contract with Fespact to the units dag-
erided in Exhibit ls i S | .
Uuited Btates of Amavios oy
Sscratary of Nouaing and
Urban Developmnt ‘ By,
» (Offiatal Title)
(0fficial Titiw Puce Y )
Dats ) » 17
EXHIBIT 2 Q

i A
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oRInir i
SCREDULL OF CONTRACT UNITS AXD CONTRALT mt

2
Mmber of Badrecms Bumber of Units Bovsabald Contracs
{eldarly, men. Sant
aldarly family,
large novalderly
Lanily)

by

This Zehibit must b somplated and attached o the Contrsct st tha time the
Agroomaet L2 sxesuted. 1t sy, however, be aparded {0 sccordamse with progrem
rulss bafere the Contrant £a emecuted. Whea Centrast Rents are amasdad

{8.5. ot the tine of a5 samusl adjustment) this fermat sheuld be waed.

FY

1f lass thaz 100 paveent of the wnits {n the preject are covarad by thia

Contract, fdestify apecific wnits 5o ba leased At Snscial rent-up te sligible
families, fos asction 2. 8(r)(6}.

e TUD-33322C (1/85) EXHIBIT
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AT 2
DATLY DEIT SIRVICE

eraf dadr Embar of Toits RailrDebs garvicy
0 SV— | I——
3 eoe— L S
2 —_— | S—
3 ———— L —
4 L T

s e —

Tis Lafermazion {3 waed far semputing sssistasse payments for vecant wnits
wadar section 2.4(e),

2-&

EXHIBIT




Exhibit )

This Exhibit shows the inftial snd subsegquent mmounts of contract and budget

suthority obligeted for protest numbar:

. {The Bousing

Division shall furrish the Legal Division with tha fafermation necessary to com-
plete this Exhibit, with appropriste supperiing documentatfen including 80 ACC/

NAY Contrars List.)

Lontract Autherity

Budpet Authpris,

As of the Tffeciive Date of

Agreenent

Effective Date ¢f Agreement’
Amendment:
Show Incresse o7 Decrasse

Revised Total

Effective Date of Agresment
Amandment :
Show Increase or Decraase

Revised Total

Contract Autharity

As of the Effective Date of
Contrazt

Lffective Date of Comtract
Amerdment
$how Increass or Dectrease

Budzet Autmunarite

Revised Total

Lffectsve Date of Contract
Amgndment
Show Increase or DecTease

Revised Total

=

BiD-532822C0 (1 -85}

EXHIBIT

2- 9




U.5. DLPARIDMENT O BOUSING AND URMAKN DEVELOMMGNT
FICTION § BOUSING ASSISTANCT PATHERTS FAOCRAM

PART 11 OF THE
EOUSING ASSISTARCE PAYMEXTS CONTRACT

3y aznd between (GAY and
(Owner).
Check Type of Project: Private-Owngr/EUD #f  PUA-Dwvar /MD

;m; is the Contract Auinistrator or "Cu."™

er Privace-Owner/PRA
(The PRA 13 ths Ci)

nw STRSTANTIAL PRIVIOCSLY
CONSTRCTION [ 24 RBEHARILITATION oT D -ONRID

Part 880 . Part 831 Part 836, Subparc ¢
Part 835 Par: B33

SICTION § PRODECT WMMEEX:
THA PROJECT WMBER {1f applicable):

2.1 QNIR'S VANMKTIES. NNEROMEerS,

(8) Legal Cgpaciey. The Ovner warzants that it has the legsl right to
axscuce this Contract and to lsase dwalling woits cevered by this
Coatract,

{b) Complerien f{ Hﬁk. Ihe Owner warrants that the projact as described
in satticn I. in good and tenantable sonditiop and that the project
has desn completed Lo sccordance with the terss snd conditions of the
Agresment to Loter iste Nousing Assistance Payssnts Contract (Agressent)
or will be complated Lin sccordancs with the $pecial Conditions for
Acceptance (see sttached exhibit, where applicable). The Owter furthay
warTasts that it will remady any defects or smissions covarsd by this
waTraaty 1f callad to {ts attestion within 12 months of the effective
date of this Costratt. The Ownar and the CA agres that the eontinuation
of this Contract sball ba subdject to tha Ownar ssecing amy Special Cor-
ditions for Acceptancs.

2.2 IACLILS YO K ROUSED; CONTIACT AMINISTRATOR (CA) ASSISTANCE.

{a) Families To Be Bouped. The Centract Units ate to ba Jassed by the
Ovner to aligible Lowar-locome Famililes (Families) for sctupancy
by such Faniifes solely ss privata dwellings and as their principsl
place of residence. (Sas alas seciice 2.100)

(b3 CA Assfetance.

{1) Tha CA hareby agrees to make housing assistance paywants oe
bahalf of Families for the Contract Units, o snable Che
Tanilies to laase Decent, Safe, and Sanitary housing pursuant
te section § of the Act,

{2) 11 thers %5 & Trility Allowance and
1f the Allowsncs axcesds the total Tamily sontributisn, tha
Ownar shall pay the Featly the smount of the excass. The CA
will pay funds te the Owner Lo Crust solely for the purpose of
saking this paymest. Any pledge by the Ownar of pEymants
properly paysbie under this Comtract shall sot be coustrued 2o
include poyments sovarad by this peragraph (. (fee
26 CTR saction BBO.501(s}, B81.501(a}, or 886, 0% (a).)

2.3 WAXDMM BOUSIAG ASSISTANCT COMUDENT. PROIFCT AcComNT,

(a) at. Netwithstanding any other
provisions of this Cobiract (othar thaz paragraph (b) (2) of this section)
oY azy provisions of sty other contract betvess the CA and the Owser,

the Ci shall mot be oblifgated to make and shall mot make any heusing

Replaces WUD-525823 (11=75), WUD-525858 (11-75), w5252 (1/85)
SE0IR (1175, & 526253 (11-75) which are

FYXHETRTT



assistanse ments {or pey any fees whsra 8 N i3 2 prrey to Thls Conerger

for the r;‘;‘gu of suthorising termiznatisns i She sase of \
previously BD-owned projects) wader t2is Cootrsst 38 eRtass of the '
aacunt Ldentifisd 12 sectien 1.1(s). Rowever, this amous: asy be ’ AN
reduted commensurataly with any reduction Lo the sumber of Contrast

Units of 1o the {estraer Ronts or pursusnt to any ether previsiens ef

this Centrast.

(») Irelect ASSOuRS-

{1) & project asceunt will be astadiished and meintsioad by WUD,
ssnsistent with {15 responsidilities under section B(s)(H) ef the as:,

ar & spaciffeally Ldestified sad segrogsted sccount for the
preject. The sccount will be sstabiished sod msintsined, (& an
dmroat detammined by BUD, sut of the ammmes by whish the Maxisw
Anrual Contrast Commitmant undar seetien 1,1{e) (fer Private-Ownar/
EUD or Mi-Owvnar/AUD Projects} of Maximum ACC Commttmnt (fer
FTLVECE-OMBAT/THA Frojects) excests the amoun:t sciually patd suc
under the Costrast er ACC ssch fissal yaar. Paymasts will be made
frem the assoumt for bousiag assistance paysants {and feas for pu
sduinistration) whes mesded t6 sovar fncresses ia Centrast Rasts o7
feetsases La tenant rents and for sthar seats specifically approved
¥y the Becrecary,

{) 1f funds ave available {2 the preject ssmuat, the saxisus
ausual sontribution paysble for any fiscal] year will be Lncrgassd
by the amount, Lf any, os may be vequired for heusing
sasistence paymaots (sné fees whars the CA L5 & PHA) Lo sover
ineTeasss Lo Conirast Renils o7 decressss ia rests payshlis by
Faniliss and ethar dests Eppreved by WD,

{3) Whanever s RUD-spproved satisste of the Tequired annusl son
tribution for & fiscal yast axcasds the saxisus attus]l comeitsant
and would sause the amsunt 1a the preject acesunt to bo less
than 40 percent of the saxisue sanusl semmitmant, BUD will,
within 4 reasonable paried sf time, take sueh sdditional stups
sutborized by sectivn $(c)($) af the U.5. Bousiag Act of 193
&5 may be Mecessary to asaure that peymants wadsr the Centract
and ACC (4f applicadle) will ba adequate te seva? incTsasss in
Contract Rants and decrasses in reats payshle by Tamilies,
intluding (as provided ia that sscties of the Aet) "the rassrva-
tion of sasual cestributions autherity fer the purpess of snsnding
housing assistance ssntracts, or the aliosatisn of & portine of sev
uu:hort:atuu for ths purposs of amending hsusing essfatance sons
traces,

(4) dny amount remsining £a the ssesust after paywest af the last
satual Sontribution with veapect te the prejest shall e applied
by WD in acserdasce vith law,

2.4 JOUFING ASSISTANCE PAVMENTE TC OGRS,
(o) Reusdok Aspietanss Pavnents oo Jahull of Fawilisg.

(1) Rovaing avelotance paymacrs shall Mo putd to the Owoer {0
units wnder lasse for essupancy by Familias 1 sccordansa with
the Contratt. The housing assistance paymant will sever the
d¢ilfavance bavrwesns the Contraas Reat and that portfon of the rant
payadis ¥y thi Tamily as determined {n accordsnce with the EUD-
satsbifahad pchedules and gritersa,

(2) The mwount of housiay sssistance paymatt paysble en bahalf of
& Tanily and the sasuttt of rant payshle by the Tamily shall
be subjset £o shangs by ressos of changes is Fanily Income,
Tamily sampesicion, sxtear of exzeptions] medica! or sthar
SAuINAl GXpEMSES T PTOLTER Iulss in ecterdance withs the
BUD-estadlished schodules and sriteria; or by roason of 8
shange £a smy applicadle Utilicy Allowesnce syproved
or taguired the « ANy sueh  changs
shall be at:-cau - o?tbc a.!. stated un! aatificatien
of the change ts the Temily, which veed met be a1 the and of
tha Laase tems.

(%) Wn 1f & Contract Usit £s mot leassd o of
the affactive date of the Contract (T withie 13 days of the effsctive

date of this Coarract 1a the asse of previcusly WMDeswned prejects),

the Owsar L2 entitled te Rewing ssslstance paymests Lo the amoust
of 80 parcent of the Contrest Rast for the wnir fer & vacanry patied ) 2-11
mw.32528 () EXHIBIT
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aot axtssding $0 doys frem the effsctive dats of tha Comtract, pro-
vided that the Owaer (1) sompented marketisg sad etharwise compliad

with sectios 3.2(d) af the Agroemant, (2) has taken amd comtisuss te
taks all fsasidle actisns to £111 the vacsscy, iscluding, bt et

Iimited to, contacting spplicaats o8 its weitimg list, 1¢ aay,
roquesting the PEA end athar approdrists seurces to refer eligidle
spplicants, and advertisiag the svailablity sf the unit fo & mannet
specifisally designed te roaxt o1$gible familias, (3) bas mot rejactsd
any eligivie aypplicant, excapt for good causa ssmaptable to the Gh and R
(o) has with srier CA asproval selicited Ior rantal ©f #pé OF BoOTA usits
o ineligihle familfas if cemporarily saadle to lease all usite for which
asstssanes La ssamitted under tiw Costrasst.

(s) nmm% 1f on oligibie fomily wanstas & emit, the
swvaer Lb antitied ts sing assistanss pryments ia the amount
‘(exsept as previded is paragraph (4) of this sestion) of B0 pareent
of the Centrast Rast for £he firet 80 days of vessnsy if the Owner:

(1) Cartifies that it did 8st sauss the vacancy vistating the
Jsass, the Costrast St oy applizadle lav ot by moving &
“Family to assther wmik;

() Metified the CA of the vacancy of prespective vasancy and the
ressons for it lamtiately wpes Jearniag ¢f the vassory et
prospective vacanty]

(3 Eas fuifilled sod sentiowes se fulfill whe requivameassy
:::euul is paragraphs (B)(1), (2), end (3) and (4) of ghis sestien;

(&) Ceartifias that sy gvictisn Tasultisg 18 & wecancy vaa
sarried sut ia sempliamse with ssstios 1.9,

® MMP‘“L“"‘“WM -
Punsd Prpigets. 1s the case @ previsusly SUD-ovaed projects, the

)

Ounar may Tesaive housing sssistanes paysants or 80 of tha
senth La vhish the Fastly wvasates the wait & tha wait remaisa
vacant. FTheuld the veit remain vessat, the Ownat nay ressivs frow

_ NUD & hausin} AsEsstants PAYRERE i the smeuns of 80 percent ef the
Contrast Rant for & vatascy perisd ot sxtesding an séditional monch,
Bovever, LI the Ownar sallects sny of the Family's share of the rast
for this paried, the payment far tha vecancy petied sust b reduved to
an apeunt vhish, when sdiel to the Pauily's paymanes, does mat axcasd
80 percent of the Cantrast laas. Amy sush mnsess shall be relndursed
¥y the Cwser to BUD o & gD may direct. Tasagraphe (8) (1) shreugh

(4 appiy.

() mmwu_ﬂlk‘um Exeapt for previsusly WOD-oveed
prejects Bet requiziag ¢ tentisl rehsbilitation, Lf aa assiated

seit sentiswes $o S vecest sfter the perivd specifisd ia

paragtaph (B), (6} ox (&) of this sestisn, the Owner may spply 88
recsive adtitional prymants for the vacascy perisd iz an smsunt squal
te the prinsipsl asd laterest paymants required to amsrtise that portion
of the dadt serviss strributable te the vacant wait (sea Exhidit D

for wp to 12 additisnsl moaths for the waly 4t

(1) The wnit was in decant, safs aod sanitary sonditist during
the vacanty parisd fer which payments are slained;

(2) The swner has fulfillad ond sestisues to fulfill the requites
sests spesified ta parsgraph ), (s) ot (&) of this
gection, a8 Apprepriste; and

{¢) Ths swsat ke “-n:uu'c ts the sstisfectise of BD that:

(1) TYor the parisd of vatascy, the projest ts set previding
the swner with Tevemsas At Laast squal te preject
szpsnssr (axclusive o2 sapratiatidn) , and The weount
of payments Tequested 12 BOT MOTS thao the pertien of
the daficieney stiridutabla te the vacant unit, snd

(44) The preject sac sshisve finane (al seunfoass within &
ressouadlis tims.

EXHIBIT




(£)

it}

M)

(1)

t ¥ . The ewner 42 et
u:it!ﬁ te paysants for vacant units te tha sxtent it san eollest

for the vecancy frem sthar sourses (sush &8 securicy daposits, other
amousts ssllasted frem the Pamily, peymants from the CL under
section 2.0(3), and govermmental paywents wndar ether programs’ If
the Owner sellosts szy of the Tamily's share of the Tmnt Zer s
vacanty pariod 18 ac mmount which, when added 3o the vatancy pay-
wseot, resulta 18 more than the Contrast Rant, ths sXcess must be

rainbursad a8 EUD directs,
N . The GA has not sssumed

sty abligstion for the amount of rent payable by any Faaily or
the sstisfaction of say eleim by the Ownar ageinst any Family
athor than Lo sccordsnss vish sessian 3.8(%) of shis Contvace.

Thbe finasclal ebligatisn of the CA L& limited to making bousiog
assistancs paywants en behalf of Pamilies 1{» sccordanse with
this Contrasc.

Ovnez's Meothiy Kegussts foz Paveenta.

(1) The Ownar shall submit monthly requests te the CA or as
directed by the CA for hovsing sssfstance paysents. lRach
veguest shall set forth: (1) the neme of esch Family and
the sddress and/or aumdber of the unit lessed by the Tamily:
{i1) tha addrsss and/or the mumber of sach uait, $f any, npt
lasasd to Femilies for whish the Ownar {9 slaiming psywants;
(441} she Conuvass Rant as set forth ip Bxhibit § for sach
uait for which the Ownar 13 slaiming Iwuu; {1y} the
swounc of rea:r payable by the Family leasing the mit (or,
whare applisable. the mmount ts ba paid the Tantly in
sccordance with sactian 2. 20} (D) ;and (v) the tess]l mmsunt
of housing assistance payments raquested by the Owuaer,

{2) Lach of ths Owner's wonthly requests shall seetsis s
sartifisation by £t that to tha best of fts koowledge snd
belief (1) the dwelling units s?e in Devent, Safe, and
Banitary sondities, (11) all the sthar facts and dats oo
which the request for funds {s bussd sre true and sorrect,
(441) the amcunt requested has been calruluted L avsordasce
with the provisisns of this Centract sad L1 paysbls undar tha
Contrast, (iv) mooe eof the amount slaimed has beer pre-
viously clatmed ar paid ender cthis Consrass, and (v) the Owner
bas mot reaived and will not veceive any payments or othar
sensidaration from the Family, the PHA, BUD, #r ady other publis
or private source for the unit heyend that autherised in this
Contract and the lasse.

(3) 11 the Ownar has vecaived an amsessive psywent, the GA (or
BD whers the GA s & FiA), in sddition ts any sther rights
te resovary, say deduct the amount frem any subsequent payment

T paynants.

4) Tha Dwnet's monchly reguests fer housing sasistasce ats

@ ars subjact te ,u,nq under 18 U.5.C, 1001, which pims
provides, amcug other things, that whoaver kaovisgly and
willfully sskas or wses a document er writing sontaining
any false, fistitious, or fraudulast statasent or astry, ia
any matrar withisa the jurisdiction of any depirtment or
agency 81 the United Statas, shall be fined mot wors than
§10,000 ot fmprissmed for met mere than five yesrs, or beth,

lnmm_mn%u.mmn_mm‘ (Bee saction 1.4
for applieadilicy this peragraph.) The smount of the heusing

assistance peymant detarnined &s acosrdancs with the previsions of
this Contrast, wp to tha amount of the mortgage rapsymants due the
PEA frem the Ownar pursuant to the mortgage lesn made by_the MiA

for the prejest, shall be sredited to the Owner and transfarzed
monthly by the FRA frem the sccount seinteined under the Camarsl
Dapositary Agrasment pursugat to the ACC te She truates under the
sete or boud resslution of the PHA under whieh the motes sr bonds to
provide the mortgage lsan wers issued. Asy amcunt of the housing
assistanes paymant {n sucess of such sredit shall be paid by Che
PEA directly to the Owoer,

wlye EUD-525200 (1/83)
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3.8 MAINIIMANCLL L JALIOM D ARSFICIION. P

(s} W The Owaar n,nu to meistats and sparate
. trass Units, waseioted wnits, 45 any, pud welosed focilities te pro-
wide Decene, fafs, and Ranftary howsing Lasluding the proviaies aof all
whe sevviees, weintonsnee and wtilfcine net farth L2 satiian 1.1(s}.
The Owasr alav Afreer to souply with the lesdebpsed patnt ragulstions
ot B4 OFR Pars 35, 1f the GA Seteminss thas ths Ovaar (5 set mesting
o84 o7 pory of thess ehligations, she G4 shall have the Cight te
taxs sexsise wnder wossiow 3.23(0}. i

(%) Znasssties.

(1) Prier to serwpaney af any Cantrsat Uait by & Panily, the Owner and
“the Family shall Laspect The wnit and both 8hall sertily, on foras

peescribed oF approvad by the GA, Wt they bave faopostad whe

uait and have faterained £t to be Desant, Dafe, ond Saxitary
i ssterdance with the eriteris provided {n b forms. The
Oweer shall haop sopias of thasa vepercs oo filn for at Yeast

thres ymrs.

(2) Tea &0 vhall faspect of sauss 50 be Laapested the Comtroet Uajre
and polsted Lasilitian at Joast anmmslly omé at sush othar tines
(tacluding prine ts indzial meevpasey and rerantiag of azy wmit)
&5 2ay ba mecessary to assure that the Dwvaar £5 meetisg (ts
sbligstion to malatals the wnite £a Desamt, Bafs, anf faaitary
sondition Laclwding the provisien of the agresdoupon wtilities
and sthar sarvizes. The CA shall take Lfate steoust eemplaints
by sssupante and any sthar fafermation cenisg to Lty attsntied in
sshodullag taspections and shall petify the Ovaar ond the Panily
of 1¢s datarnimation,

® mu%.nwnug 1f the CA motifies the Oweer
that It has failed to maintsis & 11iag wmit £» Decens, Bafe,

and Senitary sondition and the Ovasr £atis T take serrestive satisn
withis the time prescrided 1 the metlse, the CA may axerelne any
of L3s righte o vamedias sadsr the Gontzass, Sasiwding redustion or
sutpension of bousing assistanes paymenta, sven £f the Paaily soa-
tiaues to sesupy the mnit. If, bovever, the Family wvishas ts 3o
raboused {n anathar dvellifag waft with sestion § aosistancs and the
Ch doss st have other sestion § funis for sush purpeses, the G4
may wae the absted housiag assistanes peymants for the purpsss of
rehousing the Fanily in saether dvelling wait, I the Taatly
sontinuss ta scsupy the wair, Lt will do se £a seaordanie with the
tarws of its Jease, facluding she temminaties dats and smeunt of
rent payable by the Taslly, .

) mmmn.mmm Any reductisn or suspension of housing
asalstanss paynests b affastive me idsd £a written
MTLILSAtIoN L4 SR Ovaey. IB8 Owuar sdall prempily motily sha

Yaaily of any sweh sdatamant.

103 mmu.m.xfmmnmi{ Visre the CA doternises s wnit
4 larger ot smailer thas spprepriate for an eligidie family, the

Ovaar agrees ts serrect the situntion (0 seserdanss with BB raguls-
tisns and reguiramants In affadt 4t the Limw of the detatminiion.

3.4 W-

(0) Juminriss af FPiaancisl and Osezaziss Statements.
The Owaer sust svbeit 5 .8he CA:

(3) Within 80 daye after the end of stk f1asa! yasr of the prsjact,
fsancisl stataments fot the prejert audited by an Independant
Public Actowmtant 1a The Sorm pequired by LD, et

m' Othar statwments 45 to preject speraties, fisaneisl seméitism
and sccupasey 80 WUD wey vequive pertisent to admtinistratiss
of the Contract and ssaitoring of preject spevetions.

) Zan al Prasass Yents. .

(1) Project fumde must bc ssof for the Besafis of the preject, o 2ske

WeTELage poymetts, L tating swpanses, W
ke required lc;'utu.g m mﬁtms n;uu La sesordamss

with paragraph (s) of shis ssstivn and te provide distridutions
3o moT-3810; (1/83) EXHIBIT



50 the Owvear a5 previded ia paragraph (1), Te ths mxteat T

datarnises £hat Préjest funds are mere thas maoéed for thase

purpaans, The surplus profect funds sust be dopoasited with the mertgagee

o1 sthat MDmappravad depositary dn so (ntavesteboaving resldval vereious N
will de gnly wich on

ssemmts SRRl TR yet ‘pocees, aatullax e’ ) N

yoduation of housing ssstasanse payosats. Upan terminatios at

the COBLYSES, may sxcess fumls must bs remisted to WD,

(2) 1s the sase of WUD-Lasured projette, The provisions of this
paragrapd (b)) will apply tastesd of she stharvise spplisably
peTigajt Amvranas veywivements, sautept fa the sase of partally -
savisted mx previvesly EUD-swned, Lasursé prefests which sre
subjest 3o the applitsdls mertaage fasutance requirements,

() Baalasamani Ressres.

Oveer shall sstadifsh and malntain & replasamant Tesarve L%
@ :‘uur:u-hntq. sssewnt 8¢ sid in funding sstraerdiaary
seintensnce snd pepsit aad raplasament of sapital ftems
13 arcordants with applisable ragulations.

ebiteation ol the Oumer to Sapoait inte the Teplacemnt
w :::cm fm: tomnence wpon the effective date of the Contract,
Tor ataged projests, the edligaticn shill somments o2 2 pT0
rats basis Tor walts in each stage ou the effective date of the
Contract for that otage. The smewnt of the dapasit to the
zeplacemant resarve will Se sfjuated ssth yast by the smeynt of th
sutematic snnvel sdiustment fatter. Bea Bé CFR Pert 834,

(11) The vessrve suet be Wilt wp to and natntelned ot & leval
detsrninsd by BUD 5o be sufliatont 50 et prejasted
raquireanante. Should the resarve sthieve t Jevel, the
gots of Sepoail to the Tesarve may be roduned with the
approval of IO,

(441} ALY sarnings tnelwding Satsrast ou the Pesarve sust b
added to the ressdVve. ‘

(1) Funds will be beld by the Ovnar, ond mxy 5o drave fros tha
raserve and wosd mly Ln eseordancs with WD guidelines and
with the sppravsl of, or as dirssted by, BID.

(2) Is the sasa of EUD-Lasured prajocts, b4 Provisions sl this
paragrapd (¢) will apply Lwtead of tha stherwiss spplissdin
sortgege foscrants raquitenents, excapt £ the sase of pertially-
sssisted or previewmly WiD-avnad, Laaured prejosts whish ara
subjest ts the applisable mertpage Lasvrases veaguiraments.

(4 Liaisasien op Distributiond. '

(1) Noaprafit swnsars are sat satitisd ¢ diarributians of prajsct funds.

(2) For the 11fs of the Contyatt, project funds may saly Mo distri-

* pused to prefit-petivated ownsts 8t the end of essh fiscal ymr
of prajost operation folloving the affective data of ths Contract
sfter all prejett sxpasans have boas pald, or funds have et
sut aaide for parmeat, and 811 Ferstve toqviramenis have baen wet.
Tha fivst year's distridution miy 20t B¢ '‘made wntil sast sartifi-
satiss, whers applizadle, Lo sampleted. Plstributfens mey 80t
anstesd e follswing sazimce veturss:

(> Ter prajects for olde: 1y familien, the foirst yaay'™s
distribution will b _inited ta & parsast se eguity.
T sy proevids for Siaranser {8 pubsequest years'
disteibutions &a ssamdants with spplisadis B
regulations asd requiramsats.

-

{£4) Yor prejacts for somldarly families, whr first year's
discribucion will ba limited to 10 perneat se equiry.
TUD may provide for facreanss £8 subsoquent yeans'
diatrivuiions L4 atcordamse with applisable B® ragula-
gl aad ToquLiremants.

be - 52520 (1/85)
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(3) For q:c purpost of detarmining the allowsbls distribution, an
Ownar's equity Lovestmant shall be somputad Lo sccordazcs wirh
EUD regulations and requirsmests.

{6) ANy SOOTT-LAiL 4B t;:un By we BSuw wp ssom surplus project
funds (gee parsgraph (b)(1)) fv futuve years,

(5 In the eass of MD-fnsured projects, the proviziecs of this
section will upply Snstead of ths schervise spplicable
WOTTgAge LosuTants PregTes rapulations, sxcept {s the case of
small, partially assisced er previeusly ¥iD-ewned, fnsured
projecta which are subject to the applicable WOrtpage SmEurance
regulozions.

2.7 IR ARTRIDENTS.

(s}

o)

(e ;

LY

(s}

KL

Zunding of Adlvetpents. Neusisg assistsnce paymancs will b made in
amounts tomssssurste with Costract Rant adjustments uadar

this sective wp to ihs maximus smoust avtherized mndar mestion 1.30a)
of this Cemersct.

Ancual Adisaceents-

(1) Dpen requast from the Owosr ts the d. Contract Rants will ba
adjusted so the activersary dace of the Contract 12 accordance
with 24 CFR 388 and this Centrsct. Bes, howevsr, paragraphk (6).

(D) Tz the sase of previsurly KiD-swnsd prejects, the Centract
Rents shall be sdjusted in sccordancs with 34 CFR M6, Subpart €
and this Centract.

(3) Comtract Rants may be adjusted wpward st dovowmri, as sy b
appropriste; hewvavar, L2 se sass shall the snnual sdjustmant
rasult £s Cootract Rants less than the Ceatrsct Rants #0 the
sffstzive dats »f the Centract.

Eescinl Addicional Adiupsmenty. Specisl sdditisnal sdjustments shall
e granted, whes approved by NUD, ts reflect lacresses in the actual
and secussary sxpenses of swning sod maintainisg the Centract Units
which have resulted frem sudstastisl gessral fscressws in veal
Propesty taxas, wrility Tatas, sssearments, and utilities sot sovarsd
vy regulated rates. s Ownar must damonstrate that such ganetal
increasss have savsed incrasses fa the Ownsr's sparatisg sests

which sre met adsquately sompensated for by sanusl adjuste

sests. The Owser shall submit te KUD supporting dats, fisancial
statamants snd sartificatisns which elsarly suppert the {ucraass.
Set, hovevar, patagzaph {d).

Ovarsll Limitatieg. Betwithatasding any ether previsies sf this
Contract, adjustaants aftar Contract sxecutiss T sest ssrcification,
whers spplicable, shall met result is msterial £ifferences
bSstvess the rents eharged for sssisted and samparshlse unassisted
wnits, ar dsterainsd by E0D;except to the axtsct that the
diffarances axisted with respact te ths Centract Rents set st Cen-
tract azecstien ot sast sertificatisn, whare applicadle.

. .
Ioceryorssion of Rent Adtupgmens. Avy sdjustment iz Cenmtract Rants
sball be fncerporated iste Ixhidit 1 by & dated adiesim to the exhibit
sstadliabing the affsctive dats of the adjustmant,

-

(Ses sectism 1.4 Lar applicabilicy of this paragrape.’y -

) !!!L!.Il?_hm' Tichis 0 days sftar ETD accapts the
preject (0T accapts he last wtajs, where applicablis), o any
axtessions sppreved ¥y M for good causs, the p¥ner will carcify the
sctval costs astimated La the Fimel Proposal er Purchase and Uee
Plan of the replacement seet, sperating expenses, incame, and dabt
eervics, and sudmit & seat sertifisation inciuwding the eertificate
of as Isdepandest Public Accoustant te NUD i ths MABAET and fors
prascrided by KUD, based en the following guidelinas:

RE m-52522 (1/85)
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(1) Por prefects aot tagurad b LD, 8 ofeplifind fory
S8ot sartifisstion as prascrided by N1 will b
mh‘“ and uhittl‘,

n H Cost sareifications will be pubject o twviev by
part

14 7]

(&)

of this reviev, Ws Owmer and/or sonsraiter

mey be Tequired to st sdditions] dooumentstios,

+ If cthe Owmar's sertified soats

provided fn acsordancs witd pazagraph (NH(1) of this Seetinn, s
aprveved by EUD, are lass thas th, Sodt ertimasas provided i
the Fimal s8] or Purehase end Use Plas, the Contract ents
wiil be meduced sssariiagly.

. 1f the Contrast Reges
are reduced pursvas: ts peragraph !g{” of This sottiee, the
sexisum samusl Contrase smitaent (and

ths sariswm ACC Semmitmant, in ths sazs of Private-Ovaer/Mia
projests) will be reduced. 317 Conzrast Rants azy Todusnd bessd
o esertificatise after Coatrast SEstutisn, ANy everprymant sincs

She affsstive date of the Contrast will be resevens frem the
Pwasr by the Gi, '

() m%:ﬁ f::iﬂ ﬁﬁ: Ef ﬂé:ﬁ ﬁ&'i ;I::f :{ &: g::: fﬂf
(5ot sectiom 1.4 for :‘nuumm of this paragrash.) Aftar the projece
]

19 peemanentiy #
0 :‘m

the fingnetag sgeme~ ghall W . geredfication
Spacifying the setval finsaciag torms. 3f the setual dade sesvice

ts the Ovser wmder the TRANent fissseing Ls lewer than the antisipated
dedt sarvice ou whiek Contrast Rants were basod, the Lafeiyl Costract
Rants st the Coatraet Reass thes La offect shall b reduced Sombansurately
asd the smount of saviags sredited to ths PTOjoct sosount. The mazinm
ensual Cootract sommitment (snd the seximus asyual AZC SoRitasnt, in the
cass of Private-Ovner/Mia Projects) vill met be redused.

for Proleces
ubdiae are - (See sestion 1.4 for sppitaadrilicy of iy
parage .
¢4 + The Owmar and ths

fiaane age shall submic sarsifisd statemants s to ths
t&nu::: ;:n‘gu So8tL &3 Toquired by Part 81 seter to fias!
sodorsamans, Basef o8 the sertified statemects D will detars
aine vhethar axy reduction £a faitis) Contrass haats

wdar Fare 011, Promptly after XD sbtifteation, the Ovnar and
€ad fikeieing agency agrae to amond the Contrast ¢t refuts the
faivisl Cantract Reuts ¢y the LRt Tequired by D, Cae
sosciven 1.300)(5) and (§) of the Agresmwnt, &0 apprepriate,

-

I y ; . I the Contract Rests

()

ant te G {1) of this sestim, the
m.:nm 'Mm':”m'tnu c-swt::t(att the maximus ACC soomit-
mest, L2 the sass of Private-Dvaer/?ma prejects) viii s .
reduced. 1f Centract Rasts ars reducod Sased ag esrtification
afsar Coutrassr onseutisn, smy svarpaynest siscs the ‘“"““CA
date of the Coatrest will be recovered frem the Owaar by the CA.

traet Ay reoduted to reflect rvesi proparty

tas -n;ns.u or sinilar saviags whare the faitial Coatrpet Rasts wers

proved sn the sssumprise that the project weuld net veseive the

”m Ths Owaar sgress to
1t of Cax abstapent or sfmilar saviags,

uu:y the CA s She event sudh & prejest beging to reseive sush an
snamption or sinilar sevings se that the initial 3';::“: Aants

or the Coatract lants than La sffect my b redc

.- ETD-3282I (1/R%)
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{a)

-’

il A . Markating sf wpity

"
and seissnien of Tamiliae by the Owmar ahall 18 aceavdanes wirh

the Owner's WD -spproved AZfirmative Palr Bowelag Market 39
L zequired), shows as aa sxbibLs, end wEah sll ‘ntuhei&:‘n rﬁ:cu‘

to £air Dowsiiy sdvarcisiag, Prejects shall be wesaged sad sparated
wvitheut Fegard £0 Pade, Glor, weligien, sremd, smx, baodicap, oz
ascions] ovigin and (o the cane of previously KUD-ewnsd Projacts

ia acsordance with the tasast salectiss fastors shown a2 Ixh{bi: o,

) mmﬂﬁn The Ovaer agrses o emmply with appliesdls saction 8
regilatiéng sthar msumnu. s revised frem time t2 i, Tagard.

LAg sscuricy dapesics

te somply with all State aad lecal lav

3 3]

n

&}

&)

3

Except fat thoss famiiies {4 previsusly ¥UD-swned projacts
dotarnined by KUD 4t the time of the sals of the project to

be aligidie for snstion P, the Owmar shall be Tesperaible for
determinative of eligibility of applicants, selectioe of
faniliss from smoag thoss daterminad ts be oligivle, ammputa-
ties of the smeunt of heusing asstetance payssnts on dahalf of
sash selectad Tamily and of vetal Pamily ssstributions and
vecordhasping L8 acsordanss with applisadle WD tegulations sand
roquiranents.

The Ownar shall met sharge any appliicsat or assisted Tamily any
anpust Ln sxsess of the tetal Fanily ssscridutisa «XCOPT 48
autherised by D,

In the inteial restisg of the Comtract Units, the Ovher must leass
st lsast 30 parsess 44 Very Lov-Incene Pamilies (Secepmined in
assordases with BUD<estabifabed sehodules snd sriteria), Xevevaer,
Lf this 2oquirTement C4RANT Do MeC for substancisl rehabilite:ion
or previsusly MD-owned projests dessuse of families already
residing La the preject, WD may parnit the loasing of less thas
30 parsent of the walts s Yery Lov-Insome Fanilies. harsafrer
the Owner shall axersise best afferts te mafstais (o7 achisve

snd meintata) st least 3¢ pervant sssupaney of the Contracs Units
by Vary Lev-Insoms Faniltes., In addities, at ail times, the Owner
will wese Lto dest afferts o schiova leasing t Famtlins with

& range of Lasemes o that the aversge of fncemes of all Familiss
is esccupanty Ls at or adeve 40 peresnt of the nodlan {scome (2 the
F1,TH

The Lasns snrered (ats batvess the Ovair and sash salected Family
#hall be o2 the form of Leass approved by I,

(8 The Ovaer shall maks o resssnination of Yamily isseme,
canpesition, and the extest of Bedinsl oF sther wnusual
aupatans (ndurted by the Family ot least as sften a8
roquired by KD vegulsations or sther requiraments, and
appropriate redetarnisations shall be made by the Owoer
of the smownt of Family soutribution and the ameust af
bousing sssistance payment, all {s sccerdance with
applisabdlie BUD regulations asd requiresents,

{38) 1f & family veports & shangs is fntame or sther tirtus-
stancas that weuld result ia s desrsase of total family
eontridution between regulerly schaduled reaxamingtions,
the Owasr, wpon rocalpt of varifisstion of the chasge,
sust pramgtly make spprepriste sfiustoents Ls the tetal
fanlly costribution. The Owner may requirs 18 {ts lsase
hat fasiliar repert Lasresses La incons or other shanges
batwesa srhtduled Teszaminations,

(111} In sonnettive With the reexamimtion, the Ovnmer shall deter-
mine wvhat parcentags of Familins in servpascy afs Vary
Lov-1osewe Tamilies and what the aversgs Panlly {ncome 13,
If whars sre fower then 30 parsant Vary Lov-Iscoms Tasilies
48 sccupancy, ot TRE SveTage inceme 1is below &0 peraent
of the median, the Ownar shall repert the fact ts FUD and
shall adopt apprepriate shanges 12 1ts admissilos pelisiss.

(2¥) 4 Pamily's sligibilivy for beuring sspfstance paymsots ssutisuss
satil 150 total Feally covtridutism equsls the total heusing g”q
gxpanse for the umit 1t sssuples. he tarmisatisn of

et BD-32530m (1788
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aligihiliey at Ehis potst N1 met effesc xhe Tamily'e seh
“ Fights wedar the lesss mot precivie veswnprios of paTREnts
& Paault of latar shanpss 13 Loaseme o7 pohes Bireunotances
duriag the tsmm of this Cestrest.

() Ware fover than 100 persent of the wnits ts the Profect are
severed by this Contract, ssafstod Pamilies shall by disparsed
throughaut. At fuliis] vestoup, Vhe Duwmar phyll loass whe unicg
tésntified Ln Exbidis 1 to nligible Pamiitas, Theraafter, the Own
Wiy laany FIRAT wits S aPPpTEPTIACE Bise asd TYPE te S1iginia
Fonilies in scoordascs with Ixh(vit 1. Por projeets witx units fo
both sldarly and nos-elderly Tmilies, the respeccive fanily typas
Yy b grouped segsther,

(7} The Owmer shull mefntais a2 confidentisl all {sformation relating
to peceion & apylinwnts end assisted Tamilfes, the discliosurs of
which would seustitute sn wwwarranted Luvasion of persons! privacy

.

Y ! Radss {agsion I‘Slx l‘hlﬂﬂi iz E.“Hiz Anmuc.
R the evast that kie Ownar L8 metified of & CA detarminarion approv.

T requiriag an adjustment 1A the Utilicy Allewanse applicabls ¢»
say of the Contract Units, tha Owmar shall premptly msks 4 sorraspon
sdjustaent Lo the smount of rest %o be paid by the sffectad Taniises
and the amoust of housing sssfstanes pAYREALS,

(o) Zrpiaanine of Analisations and Comslaiocs. The Owner sball yrocess
applications for sdnission, setifications ts applisants, and conplate
¥ applisanss (s sesevdancs wish applisabie BUD ot iy Tejulstions
snd Tequiremsnts aod shall maintain resords sod furnish swih soples ¢
STAAT Lnformariss A% MY be required By KU or ohe M4,

(£) Review: locerrect Paveents. Ia mekisg beusing sasfscance payments
ts Ownera, the Pl ar 2D will veviow tha Owner's datarainations
undar this sectisu. 1If a0 3 pesnit of BAls veviow, ot sthar
revievs, audits er (nfermacise reseived by the FIA or MUD 4t any
time, it $2 daternined that the Owesr has ressived isproper or
axsasnive housing assizcance paymests, the FRA or WUD shall Bavs
the right to deduct the assust of such svarpsymests fres aty
sncuats etharvise due the Owmar, oF stharvise sffeet reeovery,

3.9 JIRINATION OF TENANCY D SECTIN § ABSISTANCE JY IXE ST

The Ovnaz sgresas Lot te termisate asy tesansy of or assletanes on dehalf
az assistad Family axcept in scaardance with all MOUD vagulariens aad sthe

requirements {n affest at the time of the tarminstive, and any Stste and

Luw,
.10 NRUCTINOF FRGLL Of UL FOR PATIRE IO LEAFE TO TLIGINAL TAMILIES.

(s} hinitation on Laasing to Iaclixibie Paniliss. Excopt 1o the sase of
previously D ownsd projacts, the Oveer ady mot st any time furing ¢
tare of thip Contrast lsase mers than 10 persest of the sssisted unit
s Ow prejost to families whioh are Laeligibie undar section §
Teuiraments st {nitisl sesupeney without the prist spptoval of MIT,
Failuxe oo the part of the Ovosr te semply with this prohivition £»
8 vislation of the Costract amd grounds for all available legs] remed
tntluding apecific performante of the Contract, suspsnsion of dabare
meat from X0 programs amd reduction of the mumber of wnits weder the
Contract, &8 sot forth &s paragraph (b of this section. (Sas
s188 setimm 2.0 0

™ mﬂ_u’__nx Tomtlies - Kew ¢nd Rabab

W' 4f, st may tioe beploning sly montne afper the effective
te the Concract, tha Owser fails {or & semtimuous period of oix

souths As bave &t least 90 persent of the aesfeted units leasad o
availoble for leasing by familias aligidle unday section § requireme
at ixitial eceupascy, FUD (sr the PuA st the directien of KID, a2
sppropTiate) may, on st 1easl 30 days' setica, refucs the susder eof
w2its toverad by the Sentrsct. NUD or the PHA may Teduss the mumbes
whiks te the mmber of units sctually feased or aveilsdla for lsssir
pius 10 parcent (roumded up). This reductiss, hovever, will 3ot be
£ the Lallure =a lesss WRILe oo eligidie Eamilier L4 permitted in
writiag by NUD snder parageesh (5) of this sestisn.

30 - 5252,



© it st w.;a« ﬁ;mug six 2& au; tha gffsative

:::mﬂtms:'ag N vy S R R I roons pes
avsilable for leasing by famiites elLgi01d WREAT ScTion § yequirmmncs

tias seeupasey, WD mey, on 30 ealsandar &ays’ motiss, fesvss the
B Contrast wmits Lo Wo¢ loss Cha2 The umoar of Contrast mhite
omisr Isase, Flm umzummsummrumn

sore, vounded wp. Tallure by the Ownar £s waks & reasonshle sffore
to 1eass the wnits to niigidis Families shall be & visletion sf the
Centract avd groweds for all hn: ronadiss tacluding thess spaciffed
ta paragreph {a) and sectise 2.35,

te 53 amtndnent of ths AT or the Centraet,

' . E® will
) Raslazasisn. W% m,, subsequant PestotiLion of Ay Yesuciime

M tists, Lo prwv
m«”:::au io paragraph () ot (s} of this sestism -t 41

(1) WD determines that the Testerstise ia Jusstfiod by demand,

(D) The Ovasr sthervise has ¢ record of smmplisnce with $t5 pbligs-
tions wader the Contrass, and

¢ sutherity {5 svailadle, OIUD will taks such steps
) e e ey sociien 806)(6) f the Aes 8 Bay be Bessasary to

sarry st {ts sgremsant.

3.13 PORIICARGRATION.

(s) Sensral. The Owear shall et is the pelesetion of Familise, Lo the

proviiion of servises, ot ia any ether seaser, diserininites against any
parson ea the growmds of vece, seler, axeed, Teligien, sox, mtimal

srigin, or handissy,

o « The Owaar shall met svtematisally emsiude

Hembers of Cortaia Classas

anyesa frem participatios in, o deny anyses the besafits of, the
Neustng Asstatance Faynssts Pregran becauas of smmbersily L2 4 slass,
sunk 22 wmartied methers, vetizlests of publis ssslatasdas, hasti-

sapped persoms,

{e} » The Oweat ahail semply

with n* éﬂumn mpsint by ru!c exﬁ of the Civil Rights At
of 1948, vhich prohidice diseriminacion in the sale, Pental, financing
and sdvartiaiag of heuslag su the basts of rese, seler, Feligion, sen,
or natisnn] origin, aad aay relited ruiss sad ragulstions.

LY .

The Owaar I ssnply with all requirameste fmpae 1tie V1 of
the faguls-

Civil Rights Aet of 1064, 42 U.5.C. 20004, g5 £09.1 the BB Mapu
tions tssued thereunder, 34 CFR, Sebtitls A, Part 1} che WD
requirenests pursuiat to thess Pegvlatioas; ond Dassutive Ordar 11043
and aay vegulstisns and reguiremants fasued thersunder, o the ond
that, £a scesrdsnce with that Att, Esseutive Order 11083, and the
repuiations and requiraments of WD, w parsen {s the Usited Btatas
shall, oa the grounds of rass, seler, sresd, or matiowal origis, be
excluied frem partseipation §a, o7 be denied the bunefits of, the
Bousfag dssistance Paymants Pregram, ot be sthervise subjected to dis-
srisinstion, This previsiss is facluded pursuant te the regulationd
of B, 34 CFR, Subtitle &, Part 1 Lssved wader Title VI of the Civil
ua;a Ast of 1064, D regulstions fasued pursnant ts Ruesutive Order
£33 aof D¢ XD requirenests pursusst o the regulstions. The
shligation of the Ovnar t» thersvith fauras to the basalit of
the Uaited Stotes of Apurine, omd she TRA (vhars the CA 10 &
ML), axy of whish shall be smtitisd te fwveke amy remedies avetladle
Sy 1o %o radress axy brsash 37 0 seapel sewplissce by ths Oweer.

{8} « The Owvosr stall smmply

Eessien 204 uf the Rababilisacies Act ef 1973

with all the roquiremants impesad by sectisn 504 of the Rahadilitaties

Act of 1973, ax smended, ond any Telated wulss aad reguistions.

Seatisa 304 provitas that ne qualified handisapped parves ghsll; oo

the Sasis sf handfcap, be excluded frem parcicipation 18, Ba donied the

penefite of, ot etharwise b swbjested o dlecrinlaition wder o7

progras o Betivity whish Yeceives or basefits frem Federsi fimansisl

sasistanes. Assordingly, the Owenar (1) shall set discrimiaste OB4iast

ey qusiified hasdicapped psrses o5 the basds of hasdieap and (2} whaill

oife wmzmcljg§} E)‘.FZ;BET
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v te all semcresss mesuted ia semsection wizh
::',:;:t‘r;:":g:: ‘%m somplisnes with Tulss and Tepulstines
fasued parousat to sectism .

(0 Maeierssi ol Rvaat-

€Y

it the shligations wader this Contrest, the Ovuer

i 31?‘3%«:.:..;- ssalnst any onploves of anplicant for amgplay-
ment besawss of reca, asler, eread, raligloe, sz, handicsy or
sacions] origin. The Owner wiil take sffirmative setlos ¢4 smaurs
what applicants ars mmployed, and that amployessr ars trasted durisg
smploypent, withewt regard to Pase, saisr, ereed, religinn, sex,
bandieap or metions] srigin, Bush setion shall (aclufe, Wt mot
be iimited to, the fol.owing: amployment, unat&;.ums:uc.
or transfar| POSTULIEMNT OF resrulrpen: sévertisiag; ’f [ 14
temisation; retas of pay or sther forms of sampensstion; mmd
selestioe for teaining, tmelwiisg apprastissship.

(3) . The Oweer agress 1o Peot La ssnspievous plases, availadle to
mployess and applicants for ploymant, satices to he provided
WD setting forch the provisions of this mondiscriminasioe
$laure. The Ovar will is a1l selteitstions or sdvertisonants
for wmploysss placed by ot on bahslf of whe Ownsr State thet al}
Rualifiod spplisants will sesaive Ssasideration 2t ampleynent

witheut Pegard te raes, saler, sreed, veligtem, Sax, handisap
o matisasl origis. The Owmsr will iacerpersta the fsregolag
Taquirements of this paragrepd s sl of 483 sontrasts for pro-
Ject werk, axcept seatrscts for standard samere(sl supplies oz
Fov mitariale, asd will require ail of its semtrantars for suek
work to incerperats sush Toquiremants L8 81l subesmtrasts for
projest werk,

- The Ounar ahsll semply witk any rules
a5 tepulations Lasued er J“‘ by B0 wader the Ags Piseriminatios
5.6, $101 +o WRLRR probibics

Act of 1975, as amendod, 42
Slocrinination on the is of sge ta pr anf sctivicias

Tacsiving Pederal #Saancial assistanss,

(a)

)

Ovast and the PEA (sbers ehe Ch 45 & PUAY agres ts sosperars wish Mp
the conducting of semplisnss review and smplatat lavastigations pur.
suast to or permiteed by 51l spplfcadle eivi] righty dtatutes, Lxscutive
Orders, and pules aad regulecisn:.

i d Nk L TTH ML RIVNITY

sstiom 1.4 for appliinadiricy aectise.)

The prejoct asststed miar shiy Contraet Lo subjoet to the requirasents
of sastisn 3 of the Nousing and Urbas Pevelopment Ast of 1968, w
uuldi n cil.c. 1M, ¢:.“::. 3 h«uu“ru.iu e :uun
exteut feasible, spportunitias for trataing my leysent given
lover-Lacome vestidanty of tha Prejoct ares and ssatracts for wore i»
Eoanectios with the preject be mvarded ts bustaass spuisres whizsh are
lssatad ta, or swnet O substantisl part Wy Perions vealding ta, the

Notvithstanding emy other TOvision sf this Contract, the Owsar sball
sarry sut ©he provisisns of sectise 3 and the regulscions Losuad by

WD as set foreh L 34 s Part 135, and ali applisadie wiles and
srders of D taswd thareundsr Prist ts the amssution of this Contract.
The reguiremsnts of why ragulations tacluds, Wt are met liatted to,
daveloment and iaplamestation of an affirmstivn sotise plan for
utilising bmtiness soncorny lecsted withis, or swned in substantial pare
by persma residing in, the ares of the PERjost; the making of & peed
falth affere, as dotinsd  the regulacions, to previda trelniag,
wployment, aad buriness Spportunitias requirsd sectioe 3; and
fssorperation of the “soctive 3 elause” ppacitied by seetiem 138.30{0)
of the regulacions sad PATASIAPR (€) of this sectios £a »l! sesrracts
Lot work I» wsessctica vith the prejest, N Ownar sartifiss and agres:
that £t L sader me esetrectual ST sther disadilicy whisk would prevant
it frem tanplriag with thass rogpuirenancs .

=43 EUD-32822 (1/85)
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(s}

(O}

{s}

L. /

c-gu.un with the provisisns of sectiss 3, the regulitions det forth

ia Cre, Part 135, and all appifcadle mules and wrdary tapued o
tharsunder prisr to axssutisn of this Contmt, oball be & sendities of

She Fadarsl fiaanciel sselstense provided to tha prejocs, biading upen

the Ownar, $ts sesirasiers md sedcewtrustary, 448 SUCENSBUTS Eas

assigas. Fatlurs to ALLL11 chese requiremants shall sudject the Ovsar,

1ts sentracters sod swbcontmetars, fts sucesssors, and asaiges to the
sanations specified by this Contrast, and o sush santtisns as sre -
epecifiod by 24 CFR, Bention 135,138,

The Ownar ﬁ;zl t4 6F 62t to be facorpeTaied Late any aen-
trest or pubesatract for work pursumat te this Agresmast {n smsass of
#50,000 sest, the Followisg alanas;

ROLONENT OF PROJECT AXIA XDSIDENTS AXD CONTMCTORS

"A . The verk to be performad under this Coatm et €5 oa s projaat
sasisted usdar & pregram providing direst Tederal fisancial
sasistance frem WUD and 42 swbject to the requirasants of
section 3 of she Nousing snd Urbes Developmest Ast of 1963, &
amended, 12 V.5.C. 1701v. Sesttisa I requires that, s the

greatast axtent fessible, eppertmnities for traintag and
snpioyment de given lowarsinceme residents of tha preject stes,
and seutrasts for werk i coansetisn with the prejest be svarésd
te busiasss somsatns whish ars Jssated ia, or swasd L subd
stential part by parsens residing (a, the aves of the praject.

"3 The partiss to this Coentract will cemply with the yrovisions of
saction 3 and the Tepuiations Lasusd rmmt tharete vy BT
set forth fa 24 CFX, Part 135, asd all applicadie wuiss and
srdars of B Lssved hersunder prisr to the macutiss of this
Contrast. The partiss to this Contm st sertify ané agres that
they are undsr 2o sontrastual or other dissdility whiich weuld
prevast then Ires samplyiag with thess Pequiremests.

"C The eootracter will send ts eack laber erpanisatien or repre.

e workars with which be has o sellective bargsin
'I‘l:'?ﬂ::t .oftuhu ssatrsst or srstanding, I} -y, l';“‘::

advising the laber erganisstien or workuss' veprasantative of
his sommitments wnder this saction ¥ elsuse and shall poit sopins
of the motice Lu senspisueus places svailabls to g loyess and
spplicaats far amployment ot taainiag.

"D The seatraeeer will faclude this section 3 clawss fa svery sud-
ssatract for work La ssmnsction vith the project and will, at
the direttinn of the applisant for or recipiant of Fedaral
finantisl asslstancs, take apprepriste seties pursuast te the
subeontrart wpoa & finding that the subcentraster Ls da
vislation of regulstiscs Lasved ¥y N, L Cra, Part 133,

The contracter will mst subsemiract with ATy subsencraccer
whers it has astien or hulccs: that the Iatter has besn feund
is vislation of regulations wnder 24 CFR, Part 135, asd wil}
a0t 1at amy subcentrazt waless the subcsatractor has first
provided it with 4 preliainary statemant of ability t» eomply
with the requirenaats of thess Fegulstions,

"2 Complinene with the proviaions of sestiss 3, the regulations st
foreh 1a 34 CYR, Parr 135, sed 21l applicedle rules and srders of
NUD fssued tharvunisr prist ts The amatutiom of the Bousing
Assistanss Puymasts Contract, shall %o 3 senditisn of the Fedaral
fisancial sastatames provided to the preject, bisdiag upen ths
Ovmar, 1ts sentrasters asd subsentrsctors, ity sucsessels, And
asaigna. Fallure to fulf411 thase reguiremants phatll subject the
Ownar, its esntractors sod subeontractors, gty suttsasers, and
Sseigns to thoss sanstions spesified Fry the Nowsicg Assistense
Paymects Comirsct, and Lo such sanciions &3 are ypacitied ¥y
3 CTR, Seecton 135.133."

The Owner sgrees that 4t will be bouad by the abeve saction 3 £lause
with respect to fts ovn enploymest prectiser whas it participates ie
foderally assisted work.

1% TUD-32313 |
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216 OOk DU (Pee sestiom 1.4 for sppltasbiig.)

hs Ownar agress Hhit T projwst will be severnd, duriag tto sasisipesed
aconcmis or wsedul 1020, V7 Lloed fasursmss 65 o5 mweust st lesst syusl Lo
fts developmaat o project oot (1ass 04timated La0d 444T) T T4 The MAXI-
sum liait of sevarage pude aveilabls with Tospest o the partisular type

of propecty wadex the Ratfons! Flaed Issurmmss Ast of 1988, whichever 42 loas.

Bas sactisn 3.4 for

1n smpliasce with vegulations Laswed by the Ewvireamesta] Pretostiss Agesey
C"IXA™), 40 CFN, Part LB, pursuant te the fleas ALy Ast, a5 smended ("Atr
. s She Fodaral Watar Pellutfsn Contral Aet, &4

Ast™), 42 U.5.C. Y61, g_m
apaadad [™ater Ast™), 33 U.5.C. 1351, af pas., anf Exseutive Ovder 11736,
the OVnar AgTess: -

{a) Bet to wtilise any facilivy £a ths parforasess of this Coutrect or My

seceszmpt pubssatrastar whish L5 jisted
Factlities pursuent ts sestiss u.ﬂ of g,*,:g;t“m‘-z Yielatiag

) Promptly te wetily the GL of the reseipt of any sonmuaisatiss fram the
IPh todisatiag that & fasility s be utilised for the Coatmt L0 wadar
oonsiderasion £ ba 14atad su the EP L0st of Vislating Tacilittes;

{s) T» samply with a)) the prequiremests of sactism 114 of the Alr st ond
ssction 308 of the Vater Azt melatiag te Laspestion, meniteriag, satfy,
reports, and Laforeativs, w well as all echer Tequireseats speeidind fa
sectioe 114 of the Az Ast and sestien 308 of she Watar Ast, and all
reguistions and guidalinas Losusd theremiber; aud

(4) To iaslwde or esuss to be fncluied the provisises of this Comtract ia
svery socuzampt subseatract and take sush sstien as BT may direst &0

s mesas of mferciag swch provisions.

2.16 RIPORTS AK ACCEES IO PARGELE AXO RECORRS.

(8} The Owoer shall fursish awy tafermation and reperts pertimst to this
Contratt as resswusdly may e requived frem sims 4 Sine by
ths PEA (where ths CA {2 0 FRA),

(b} The Owoer abill posnit BUD sl tha PNA (whers the £4 4o & PRA)
oy of thelr duly sutherisad vaprasentativas £o have ssssss ts
pramisas and, for tha purposs of swdit and aRARIBTION, £8 hive sssess
to any bosks, éocusents, papars and reserds of the Owear that ars
partinast ts aemplisses with this Csatract, dstlvdiag the verifisstise
of iafermstion pertisgas £o the bousing ssolstanes paymesnts,

2.17 RAERVTHE.

() Jer Privasa-Owner/PRA Preistia:

(1) Any dtapute svassraing a questiss of fact srising wadsr this
Contrast which sannet be rasslved by the FEA aad the Owvnear sy e
subnitted by afther party £ tha ET® Field Offfse which will promptly make
& dosiaton and furnish & written sopy S0 ¥he Oweer and the P,

{2 The desistss of the Tield OFfise will met be revisvable ualess,
witsis 30 sslendar day» fres the date of receipt #f the Fiald
Dftise's dstaraisstion, sithar party mails of stharvise fursUhe
ts B2 & vritten sppeal with writtes Sustifisstioe aderesses to
the Bsaratary of Nauzing and Drhan Do t. Beth parties shall
procosd diiigently with the perforsanas of the Contrest and {2
stcordants with the decinion of the Fleld Offias panding tesslutins

of the sppeal.

(%) Zor Privasa-Ovnst/KID ot FRA-OVRr/NID Preissly:

Awy dispute sescarning » quastion of fart arteing wnder thie Codtrase
whis)h sannet be raaelved by agreament Metvesn the BD Fiald Dffice asd
the Ownar say be sulmitted by the Ownar ta the Seirstary of Reusing
aad Uzhas Devalepmant. Betd partiss shell presest diligetly wish
the perfarmance of Che Contract sad L2 asssrdance with the docisies
sf the Piald Offies, ponding Peselutisn of the Appasl.

“3be FB-32529D (1/83)
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2,18 ISt 4 FICTRE LY
SORNENG BOTY, OF CTHER PURLIC CFF CIALS,

(3) Ko person or antity fa the following clasees ahall have an fnveres:,
dirsct or indirect, Ln this Agresmeant o in any procesds or denefics

arisiag from {t, during Ris or har tacurs er far ane wasy thevanfrar,

(1) any senber o7 officer of the PHA (whers 1t {3 the CA or tha Owner,
except whare his or ber intarest L a2 tanant ;

(2) (1) aoy employss of the FHA (wbem It {3 the € ®7 the Owner) who
formulstes policy or La¥lusnces dacisfons with TEIpRct to the

saction § project;

(11) aoy ether mmployes of the ™A (whare {t {4 the G oor the
Owner), sxtept whars Bis or her Loteres: & a3 & tacant;

(3) ary member of the governing body or the executive officer of the
_locality (eiry or county) im which thy ProOject L5 situated;

&) mazber of the govarzing bedy or szecutive officer of the
¢ ;::;11:7 (eity or county) in which the PHA (vhars ft Ly the Ch

oT the Owner) wes activated;

(5) any other State or loea] public officisl {iseluding Stare
lagislators), whe exercises ary functions er rasponaibiliting wir:
Taspac: ta the section § prejece;

(€) any PEA (which {5 mot the TA), whers any of {t3 sanbers, officers,
or wzployeas has & personal interast fn the project, ineluding an
interest by resson of maabership oz the bosrd of she PEA which 13
the CA (axcept ac smployes who does Bot formulate policy or fafiu-
ence decisions with Tespect to the saction § Project may have an
interest as a tesant),

() Mezbars of the classes described in paragraph {a) whe foveluntarily
acquire an iotarast Ln the sectios 8 program or is & section B project,
or who bad acquirsd prior to the beglaning of thelir tepura asy such
interest, must disclosa Any {atarsst or prospective faterest to the
PEA (where it 1s the CA or the Owner) aod the XUD Field Cff{ce, and
aay, with sppropriate Justification, Lf sensfstent with State lav,

apply to the WD Pield 0ffice (through the PHA whare 1t 45 ehy A
for & wiver, Any ether requasts for wvaivers of paregraph (a) mi:
b referred to the WD Readguartars, with 4PPTOpriste recommendations
::u :b: .:uu Offica, for » fetarnination of whathar o waiver wil}

(c) Bo parson to whom & vaivar {s granted hall be permiteed (in hes
or her espacity as meaber ®f & class dascribed is paragraph (o))
te axarcise Tasponsidilities or funczions wish TeApect £ a0 AgTee-
MRE: or & Cootract sxacuted, or to be axscuted, oa his or her babals,

(4) The Ownar gyl iosert o a1} tontracts, Subcoctracts, and ATTADgeants
satered Lot 1a eonnectioe with the projest or 48y property included or
plannsd to be fncluded fa the protecr, and 82all require its sentractors
and subtsatraceers te insert ia sach of phy subtsatracts, the pro~
visisns of paragraphs (a) shreugh (4).

() Ihe provisions of paregraphs (8) threugh (4) of wney sectios shall mot
Spply ts 5 utility service if the rates are fiyed ot sontrolled by a
Sovermental agency er applizadl, to the Dapositary Agremmant.

Ko menber of o7 delegate to the Congress of the Uniced Ezates of Amarics
T reasident commiss{pnar shall be sdniresd io &2y shars or par: of this
Contraze pr oo any benefize which My arise from i1:.

=18 BUD-323312 (1/8s
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2.20 ASSIDNENT, SALL QR PORLCOSURE.

(a) The Owner agroees that Lt has set mede aad will net make asy sale,

{}

{e)

¢

(e}

astignment, 6T Ssnveyance or transfer Lo any fashien, of thiy Contrace,
the dgremment, the ACC (11 applicadle), o2 the PrOjscs OF amy part of
thas or any of its faterest Lo thaw, without the prior written sengent
of ¥UD (asd the ML whare it $2 the CA), Bovever, £a the sass of 5o
assigomant a2 sesurity for the purpose of ob:siniu.ﬂun:iu 8! tha
project, WD (asd the PEA where (2t {3 the CA) shall consant g writing
12 K00 has spproved the terme of the floanelag,

The Ovnar agreas to wotify WUD (and the PEA whare it £s the C4)
prompily of any propessd actien sevarad by parsgraph (s) of thyip
soction. The Ownar further agress to Paquest the prist writtes consant
of 1D (and the PUA vhers £t Lo the GAY,

{1) Yor purpeses of this seatisn, & sals, sssipwent, sooveysnce, or
tranafer tacludes but 1o pot 1aited te o04 or mors 4f the
following:

(1) 4 trasafer by e Ovmer, 1o whels or ia pare,

{18} A tranafer ¥y u party having a substantial tarassst {n the
T,

(115) Traosfers by mers than soe party of interssts agpregating
& substantial faterest La the Ownar,

{iv) Any ethar sinilatly pigutfiagnt ehange In the marshiy
of Latareets Lp the Ovnar, or 1a the relotive distys-
butisa of {atarests by agy ether sathed o Besns, and

(v)  Any refinsncisg by the Owner of the prejest,

(1) Ao assignment by the Owner te a linited partnarship, Lo whigh
8o limited partasr has & 25 persant T SoTs Interest asd of which
the Owmer {5 the seie Senaral partasr, shsll mot b sensidared
An assigmmant, scaveyaacs, oy transfar. Ar setpnment by a2 or
woTe yavarel ot limited partners of a ltasted partaarshiy interast

£0 3 limiced partasr, who will bave 8o sore than s 23 percent isterast,

shall so2 be sensidared acs s3siptment, sewveyanes, ot srasafsgr,

(3} The terw “substantiel taterest” Beins the fatersst of asy
gesersl partasr, any iimited partaar having & 25 persens or
::u xaur::‘: fo the og:g‘mtm. Ay serporats offiser or

ractay &ny stoskholdar baving & 10 ARt 8F a8
htua:'u the srganisstiog. pere b

The Owner and the party signing this Coxtracy 06 Dabalf of the Ovner
ﬂptn;:t m: ey ::':h £he suthority af all of the partiss baving
swnErLhiy arests Ovner to agres to this ravis 3]

dehalf and 2o Mad tham wigy Teapann s.tt. ’ e

Ewasps whars otharviae sppzoved by BID, ckis Centracs, the Agtemant,
and the ACC (if spplizedla) shall Sentinue {n sffest and houaing

assistance paymests will sostisus £ sssordanss wi b tha terms of the
Contratt (n avens:

(1) Of assipmment, Sals, ot ethatr 'u.aputttll sl e prejest or this
Contract, the Agremment, or the ACC,

(2) of fereclosure, iacluding ferealesvrs by D,
(3 of sasigrmentof the mertgage or doud o 1ia of forecioaure,
(4} The PHA or BUD sokes evr posissiien, speratisn er ¥oership,

(5) The Ovaar prapeys tha BsrEgage.

»16- EUD- 32522 (1/8
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2.21 RIAGIE Y PN ARD/OK erg.

(8 %

¢

{2y

{3

« The securrescs of a0y of the follaw "™~
:écuu Ownet {s net fa dafuuir, £ dafined o0 o 4.;...;‘%2«;“&1'
:

{4 I owhe PRA fatls ie petiocm oz obamrve aTY SUTH oF cone
dities of shia Coabisci;

(31) 1f the Costrast Ls held 22 b veid, veidable, o2 ultrs
rires;

(411) If the pover or right of the PR, 6 SAter fato the Con-
tract 1s drewn inte uestion Lo any legal procasding; or

{iv) If the M4 S430TT4 or clatms thar the Contraus 1a nat
bioding upon the WA f4r Aty suck resson.

If the Ovaer deliwves that su svant as spoctifind L pazagraph (8)(1
has ocauryad, and the Ownar is net 4a Safaule; the Ownes WAy, within
X dayz of the fofeal stonsvanss of sha gveut:

(1)  Retify WD of tha Seturrense of the eveat;

{i1) Provide supporting evidenes of the defeult and of the faur
that the Ownar 15 et (a defoult; and

{414} Reguest HDD to detarning vhathar thers has Meen & dafauls.

Mﬂﬂnmumumum-

WD, aftar sstice te the PRA giving 1t & ressenadle spportuaity

£8 take sarrestive sctieu, or te demonstrace chaz (¢ st Lo dafacit,
Shall saks ¢ deterwingtiesn vhethar the PR i3 tn defoult and vhathar the
Ownar Lo net in defaulc, 1f WD decermings thy the pgs is 1o dsfault
and that the Ownar ot, NUD shall taks Sppropriste satios to Faquity
the M4 t6 surs the dafpule, 1f nesensary for the Prompt centinuation
of the preject, T shall sssume She PRA's rights and ebligat{ons weder
the Contrast, ineluding any fusds. ¥ shail sontinue ts pay ansual
ssutridutions with respast te the URits covered by thiy Contraet 2
Acesrdaacs with tha ACC and this Contrast mzi) reassigned oo the

MA. Al rights and osbligatinas of the PM4 aasumed by EUD will be
Toturnad as ssestituted at the time of the retums:

(L Whea B L sattsfied that all defoults have besn cured
and that the projess will shereafter be sdafnistyrsd
ia assstdanes with 4]} applicsdle requiremasts, or

(11) Whas the Centraect is at ae end, vhishever SCCurs Boonar,

{4) « The provisions of this paragraph {a) are
uads for the bemefit of the Ouner, the letder, the
PR whare 1t £p thg lender and then sly f& its sapacity as
lender, and the Oveer's sther sssignees, Lf sny, who have bean
speetifiically approved by KD prier ts the sssigramnt. Thase
provisiows shall we Mmiorsashle by thass partins sgainat WD
by sult ot laver 0 squity.

» “ﬂmmwmmm

) Ryanseef petauls.

& default by the Owner wader this Comtrace saall wasult Lf:

{4} The Ovser hax wislared o7 falled %5 ssmply with any
sTovision of, ar sbligattion under, this Costract er
of any Lesss, iveluding failure te neryact any deficiancios

323320 (1/85;
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r -
téancsfied by the CA ts somsection with any aamual or
othar Laspesties; ot \

(1) The Ovnet bas assarted or dmmonatrated an {ntention mog N
to parfoth some or all of ita shligations undar this
Conzrast of under amy Lasse; w¢

{£34) FOT Projbscs with sertgages Lasured "y 20D or loans made
¥y NUD, the Owner Jas vislated or failad 1a sampliy wieh
the reguistions for the applicable (ssurmnee or 1aan progres,
with the issured sertgage, or with the Tegulatery agresment; -
o7 the Owasr hes filed any felse stssament 8T Misraprasents-
:m with BUD is seansetimm with the WTLgags Loeursnss or
LT

(D) SA Detarnioation of Default.

Uper & datammination by the 4 that a dafault has sceurred, tha
CA shall sotify che Dwnar ané the lander, with & sepy to MUD
whatrs tha CA 15 & PXA, of

(1) The sature of the dafault,

(18} The astioms requived ts be taken and the remediss to be
applisd on acepunt of the default {ineluding actions »y
the Owner and/er the Jender te cure the Safault), and

(411) The time within whish the Ovser and/er the lendar shall
:::pm“h::‘th A showing that sl the Toquired actions have
]

1f che Owvner and/er lender fail to Paspand ot take setion te the
satisfaction of the CA (and WUD whers the CA L2 8 PUAY, wha G4
shall have the right te take sorrective actisn ts achisve gom-
pliance, Lo asserdanes with paragraph (3} (3) or to termingts

this Contract with XUD approval, 12 whele o1 La PETT, or té taks
sthar sorractive setiss to sehiove sswplismee ia ity disererion, er
88 directed by EUD (whare the G4 5 2 MA),

(3 Lorpactive Actieng.

Pursusnt te paragraph (M (D of this sestisn the Ch, ir {1tz dis~
tretien or as dirvected by MUD (whare the CA 85 o TRA), say taks
the fellowing corrsctive actioms sither Sirestly or is sone
Junction with er acting threugh a MiA:

(L)  Take pessession of the project, bring suy secion
Betessary to enforce any righta of the Ownar srovisg
sut af the projest eperation, and eperste the prejest
in sccordsacs with the tere; of this Coestract wril
sweh time 48 D detarmines that the Owoer is again
15 & position to oparste the preject is ascordance with
this Coentraet, If the CA takes posssssicn, houaing
assistance payments shall eontinus Lo secordancs with
tha Ceatrass,

(42) Collstt s1) rents and sharges tn cosnection with the
operation of tha project and uwse thess funds to pay the
BECELIATY sxpenses of presarving the property asnd
sparsting the project and to pay the Owvmar's o*hliga-
tivns under tha sots and mortgage or othar leas
dosumants.

(441) Apply te any court, Stacs o3 Federsl, for specific per-
fermancs sf thts Comtract, for an iniuneties agaiare
any vielstion sf the Centract, far sppolntpent
of 4 receiver to take evar and operate tha project in
sccordancs vith the Contrast, or for such other relief
88 may ba sppropriste. Thess remediss are appropriate
sinee the Lniury to the PHA and/er BT ariaing frem &
default under any of the tarws of this Contract souléd be
irveparadle and the smount of damags weuld be difftsult
S sssarrain,

» 18 52521 (1/8%)
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(iv) Reduce or suspend housing sssistance paysants.

{v) Recovar any overpayments,

(&) HUD Righes.

{(For Private-Owner/PH4 Projects where the PHA {4 the lender,)

(L) Netwi:ha:mdin; any other provisions af this Contrace, 4
the gvent HUD decercines that the Owner (s (o default of
its obligations under the Conrraer, MID shall have the
right, after sotice to tha Owtiar, tha Trustse, 1f oy,
and the PHA giving thes a ressonable epportunity 2o take
corrective action, to procasd in sccordancs with
paragraph (b (1),

(i1} 1In the evest mD taskes any action unday this saction, the
. " Owner and the PHA hereby Sxpreassly agres to Iscognize the

by the PHA. EUD shall Sot have the right to terminate the
Contrace Sxcapt by procesding {n atcordanse with paTagraphs
(1), (2, and (3) of this section and vith the ACC,

(¢) Rezedins Not Exclusive gnd NoneWalver of Rezadies. The avatlabilicy
of any remedy under this Contract or the ACC vhers applicable, shall

the axarcize of any resedy be conafdered g waivar of any other Tighta
o rexedias. Tailurs to Sxarcise any right er renady shall mor esn.

stitute & wvaivar of the Tight to exercise thag OT any other right
or remsdy at any timae.

2,32 RELATIONSHIT N ROINSTRIMERTAL T TY
PHA UNDER PARY 8il.

t¢ to thae
The Parent Paciy PHA agrees to parfors the functions with TREL

Agency or 1&:!*3:3:1111:7 PEA roquired by the HUD regulaticns putrsuang
to which the relationship batwaen the two PHAS was escablished and to
which HUD approved the Agency or Instromentality PHA.

pxareir 2218
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CERTIFICATION wr Olscrosuns

TO: FHA Commisgioner

RE: Project Wame
Project Number
Project Location:

* wr se

) 1 1) not use &ny Other govermment assistance 4n the acquisition,
renadilitation or eperztion of this Project other than the Section 8
assistance being provided by WD, (Other goverrmert sssistance.
includes but 15 mot necessarily imited to, any Toan, pramt,
puaranter, tmurance, payment, rebate subsidy, cracit, tax tenetit,
OF any other form of direct or {ndirect assfstance).

1f during the tem that WUD assistence {s befng provided (or (s
expectad to be provided under the provisions of sn Agreement to
Enter into & (Sectfon 8) Kousing Assistance Payments Contract
(AHAP)), T apply for, and receive other government assistance,

I will revise this Certification of Diszlesure and submit to HUD
the information required in section 2 below within 30 days of the
expeited or actusl receipt of other Poverment assistance,

(21 2. The profect will receive or 5 expectsd to receive other govermment
assistance that s fdentified on the Sources and Uses Statement,
which 1 have attached. The Sources and Uses Statement describes
the source, use and tots) amount of each form of other government
assistance that {s expected to be usad 1n the project at this time.

Within 30 days of any changes in circumstances ostourring zt any time
before or during the temm of the Section B Contract that affects the
sccuracy of this Cert{fication of Disclosure, I will submit to wUD

A revision to the Cartification reflecting such changes,

! certify that the fnformation supplfed herein f5 true snd correct to the
best of my knowledpe,

WARKING: It 15 & crime to knowingly make false statements to & Federa! agency.
1 understand that penalties ypon conviction can include a fing and 1nprisonment.
For detatls, see Title 18 U.5. code, Sections 1001, 1010, and 1012, which
penaities may be not more than $10,000 or five years {mprisonment, or both,

par offenss,

Sograturs — Date

Rive

TiiTe

-9
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Profect Name:

s [

Profest No.: e

AMERNERERT 10
ROUSING ASSISTAMIE PAYMENTS CONTRACT (WUN S2572040 E/8)

The Housing Assistence Payments Comteact, datec emeos Betwesn the

1,8, Department of Wousing #ad Urban Development and

15 amended 23 follows:

1. Paragraph 1.4(3)(1) 11 amended to read:

Apptic, Mot Applic.
(6)(1) 2.7(f) - Adjustment of Comtract Rents Based on
ost LertificatTon: Appiica ty: Kot
ApplicabTe, I

s o

2. ParagTaph 2.7(f) 4a PELEITED,

3. Insert New Paragraph 2.7(J) - Adfustment Based on Other Governmental
Assistance. T e—

2.7(3) - Adjustment Based on Other Governmental Assistance.

1. Disclosure. Purchaser agrees & disclose {a) any Federal, State
or 16cal governmenta! assistance, other than the Section 8
Assistance provided under the contréct{s) described in paragraph
L.1. above, that will recefve or reasonably expects to receive
prior to or during the term of the Section 8 HAP Contract: and
{b) 1n cases where the purchaser will receive or ressonably
expects 1o receive such other assistance, the epected sources and
uses of a11 funds that are to be made available to the Project.
Such other assfstance fncludes any loan, grant guarantee,
insurance, payment, rebate, subsidy, credit, tax benefit or other
fors of direct or fndirect governmenti:) assistance. In order to
tomply with this requirement, the Purchaser has completed and
executed the Cartificatfon of Disclosure form attached hereto,
The Secretary will take the {nformation in the Certification of
Disclosure {nto account in his final computation of the amount of
Section 8 assfstance that will be provided for the project.

2. Changed Circumstances. Within 30 days of any changes in
CTFCUmstances OCCUTTIng at any time before or during the term of
the Sectfon B HAP contract that affect the accuracy of the
Certification of Disclosure, the Purchaser shall submit tn the
Secretary a revision of such Certification. The Secretary shall
reduce the amount of Sectfon & assistance provided for the Project
to coxpensate fn whole or in part, as the Secretary deems
appropriate, for any {ncreases in other assistance,




REGULATORY AGREEMENT AND
DECLARATION OF REBTRICTIVE COVENANTS
TO RUN WITH CERTAIN LAND

This Regulatory Agreement and Declaration of Restrictive
Covenants to Run with Certain Land (hereinafter "Agreement") is
made by JACKSON TERRACE APARTMENTS, a California Limited
Partnership, (hereinafter "Covenantor") and THE DEPARTMENT OF
HOUSING AND URBAN DEVELCOPMENT (hereinafter "HUD") for the benefit
of the Covenantor, HUD and the present and future tenants.

WITNESSETH:

WHEREAS, Covenantor 1s the owner of certain lands located in
Indio, California, and the certain multifamily apartment complex
located therecon, commonly known as the Jackson Terrace Apartments
(hereinafter "Jackson Terrace") a legal description of which is
included in Exhibit 1 attached hereto and incorporated herein by
reference as though fully set forth; and

WHEREAS, on March 13, 1981 Herbert and Roselle Sommer executed
a Contract of Purchase and Sale for the purchase of Jackson Terrace
from HUD, which contract included a document identified as Appendix
A which provided that, inter alia, the owners of Jackson Terrace
would agree to a contract, if offered, for more rental assistance
under Section 8 of the United States Housing Act of 1937 (42 U.S.C.
§ 1437f) as amended, that the tenants of Jackson Terrace could not
be evicted except for good cause and that rental assistance in the
form of Section 8 Certificates or Vouchers be accepted for any unit
not subject to a Project-based Section 8 HAP contract; and

WHEREAS, Herbert and Roselle Sommer and Loulis and Isobel
Leventhal purchased Jackson Terrace from HUD in June, 1981, and
agreed to accept a project-based Housing Assistance Payments
Contract under Section 8 of the United States Housing Act of 1937
("Section 8') (42 U.S.C. § 1437f), hereinafter "“Former HAP
Contract" for 36 units (40 percent of the project) and HUD held a
purchase money mortgage on Jackson Terrace pursuant to that
transaction; and

WHEREAS, Herbert and Roselle Sommer and Louis and Isobel
Leventhal subsequently transferred title to Jackson Terrace to a
limited partnership (hereinafter "Partnership") of which Herbert
and Roselle Sommer were the general partners; and

WHEREAS, on November 23, 1990 Herbert Sommer and Roselle
Sommer duly assigned their interests as general partners to the
Sommer Family Trust of which Roselle Sommer is the sole surviving
trustee and;

WHEREAS, Jackson Terrace was, until September 30, 1983, the
subject of a regulatory agreement (hereinafter "Former Agreement")



with HUD which was not to expire until June 3, 2021, which
agreement provided that, inter alia, rent levels at Jackson Terrace
would be set at levels acceptable to HUD and that the terms of the
former HAP Contract must be complied with; and

WHEREAS Paragraph 21 of the Contract of Purchase and Sale
incorporated Appendix A by reference and,

WHEREAS Appendix A provided that its terms were to be included
in the Former Agreement,

WHEREAS, the purpose of the Former Agreement and Appendix A of
the Purchase and Sale Contract was to benefit the lands of
Covenantors and to effectuate the public purposes of HUD, which are
to provide families with decent, safe and sanitary housing pursuant
to Section 8 of the United States Housing Act of 1937, as amended;
to preserve and dispose of property in a manner that makes it
available to and affordable by low- and moderate-income families,
pursuant to the Property Disposition Statute, 12 U.S.C. § 1701z~-11,
as amended; as well as to benefit the leasehold interests of the
present and future tenants of Jackson Terrace under the Former
Agreement; and

WHEREAS, the Former Agreement was cancelled when Herbert and
Roselle Sommer and Louis and Iscbel Leventhal purchased the
mortgage on the property from HUD in September, 1983; and

WHEREAS, Covenantor entered into a 1loan agreement with
Fidelity Federal Savings and Loan Association (hereinafter
"Fidelity") in September, 1983, and gave Fidelity a deed of trust
on Jackson Terrace; and subsequently used the proceeds of its loan
with Fidelity in order to pay for the purchase of the mortgage from
HUD; and

WHEREAS, the present and future tenants of the Jackson
Terrace Apartments filed suit as a class against Covenantor and HUD
to protect their rights under the Former Agreement and Appendix A;
said lawsuit being entitled Walker v. Kemp, Docket No. CV-84-4370-
RSWL (Bx) in the United States District Court for the Central
District of California; and

WHEREAS, the present and future tenants were certified on
September 25, 1986, as a class of affected plaintiffs with standing
to bring the above action; and

WHEREAS, plaintiffs alleged that the aforesaid Appendix A to
the Purchase and Sale Contract was inadvertently omitted from the
Former Agreement by the parties during the closing on Jackson
Terrace that took place on June 3, 1981 and that, but for the
inadvertant omission, the Former Agreement would have included the
provisions of Appendix A; and

WHEREAS, plaintiffs alleged that the premature cancellation of
the Former Agreement was contrary to applicable federal law and
regulations governing the Former Agreement; and

A

L8



WHEREAS, plaintiffs alleged that the tenants who resided at
Jackson Terrace after the cancellation of the Former Agreement lost
benefits which were provided by the Former Agreement including HUD
rent control and other provisions of the Former Agreement, and
sought the reformation of the Former Agreement to include the
provisions of Appendix A; and

WHEREAS, the Covenantor and HUD and the present and future
tenants desire a settlement of the aforementicned suit in lieu of
further litigation; and

WHEREAS, Covenantor and HUD wish to enter into this Agreement
for the benefit of the Covenantor's land and to effectuate the
public purposes of HUD, and for the protection of current and
future tenants at Jackson Terrace; and

WHEREAS, whether title to Jackson Terrace was legally vested
in the Partnership was an issue in Walker v. Kemp, and Covenantor,
HUD and the present and future tenants desire to quiet title in the
Partnership; and

WHEREAS, the Covenantor and HUD desire that the Agreement
include many provisions of the Former Agreement and Appendix A,
including those requiring the acceptance of more project-based
Section 8 if offered, establishing good cause evictien rights, and
approving rent levels at Jackson Terrace; and

WHEREAS, the Covenantor and HUD will enter into a new project-
based Section 8 HAP Contract for all ninety (90) units (cne hundred
percent (100%) of the project), said contract to have a term of ten
{10) years; and

WHEREAS, Covenantor and HUD desire that this Agreement be
binding upon Covenantor and all subsequent owners of Jackson
Terrace, until June 3, 2021, consistent with the provisions of the
Former Agreement and Appendix A which would have been in effect but
for the premature cancellation of the Former Agreement and
inadvertent omission of Appendix A to the Purchase and Sale
contract at closing;

NOW, THEREFORE, Covenantor does hereby make the following
declarations of the limitations, restrictions and uses to which
Covenantor’s land may be put pursuant to this Agreement hereby
specifying that such declarations shall constitute covenants to run
with all of said lands as prescribed by law, and shall be binding
on all parties or persons claiming under them and for the benefit
of and as limitations upon, all future owners of said land. This
declaration of restrictions is designed for the purpose of
effectuating this Agreement and to protect the rights of HUD and
the present and future tenants of Jackson Terrace, and but for this
declaration of restrictions the parties to the aforementioned suit
would not enter into this Agreement and the HAP contract. Nothing
stated in this Agreement shall be deemed to limit the generality of
the feoregoing.
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Section 1. Use

{a) Jackson Terrace shall remain a multifamily rental project
until at least June 3, 2021, and no other use shall be substituted
for that use until that date.

(b} No part of the Covenantor's land and no building or
structure thereon shall be used in any manner or for any purpose
except in accordance with this Agreement until June 3, 2021.

(c) The Jackson Terrace Apts. agrees that on or prior to the
termination of the Section 8 HAP contract entered into pursuant to
this agreement and any extensions thereof, it will accept any offer
by HUD to renew the Section 8 HAP contract. The owners' obligation
to renew any Section 8 HAP contract offered by the Federal
Defendant shall be binding until June 3, 2021 at which time any
such contract shall terminate for all purposes and this agreement
shall be deemed void and terminated.

(d) The Covenantor further agrees to accept an offer by HUD to
provide any other rental assistance, in lieu of a Section 8 HAP
contract, designed to provide families with affordable, decent,
safe and sanitary housing pursuant to Section 8 or any other
successor legislation.

(e) Covenantor is not obligated by this Agreement to accept
any extension of the Section 8 HAP contract that would extend the
covenants and restrictions contained in this Agreement past the
expiration date of June 3, 2021.

(f} The Covenantor agrees that the eviction regulations set
forth at 24 C.F.R. § 247, or any comparable successor requlations,
shall be applicable to all tenants and binding on the operations
and management of Jackson Terrace.

Section 2. Tenant Selection

(a) In accordance with the terms of the new project~
based Section 8 HAP Contract, Covenantor will offer te lease a unit
in Jackson Terrace only to an applicant or tenant who receives, or
is eligible for, rental assistance in accordance with Section 8 of
the United States Housing Act of 1937 (42 U.S.C. Sec. 1437f) as
amended, or any other substantially identical rental assistance
program enacted pursuant to any successor legislation.

(b) Covenantor agrees not to refuse unreascnably to
lease a vacant dwelling unit, evict any person or otherwise
discriminate in the terms of tenancy against prospective lessees or
tenants who are holders of or eligible to hold Section 8
Certificates or Vouchers pursuant to Section 8 of the U.S. Housing
Act of 1937 (42 U.5.C. Sec. 1437(f)) as amended or any similar
rental assistance program enacted pursuant to any successor
legislation.
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Section 3. Managenment

(a) Covenantor shall make dwelling accommodations and
services of Jackson Terrace available at monthly rental charges not
exceeding those established in accordance with a rental schedule
approved in writing by HUD. The project shall remain a multifamily
rental project . The units shall not be rented for a period of less
than thirty (30) days.

(b) Covenantor shall not require, without the prior written
approval of HUD, as a condition of the occupancy or leasing of any
unit in the project, any consideration or deposit other than the
pre-payment of the first month's rent, plus a security deposit in
an amount not in excess of one month's rent (the gross family
contribution in Section 8 units) to guarantee the performance of
the covenants in the lease. Any funds collected as security
deposits shall be kept separate and apart from all other funds of
the project in a trust account the amount of which shall at all
times equal or exceed the aggregate of all outstanding obligations
under said account.

{c) Covenantor agrees that for the time that the Section 8
HAP contract is in effect, the maximum rent for each Section 8 unit
shall be as stated in the HAP contract and adjustments in such
rents shall be made in accordance with the HAP contract and by
application of the Annual Adjustment Factors (AAF's) provided for
in 24 C.F.R. Sec. 886.312 and the AAF's published annually in the
Federal Register.

During any period of time covered by this Agreement for
units not subject to the Section 8 HAP contract, HUD will, at any
time, entertain a written request for a rent increase supported by
substantiating evidence and within a reasonable time shall either
approve a rent schedule that is necessary to compensate for any net
increase occurring since the last approved rental schedule, in
taxes (other than income taxes) and operating and maintenance costs
over which Covenantor have no reasonable control, or deny the
requested increase stating the reasons therefore.

(d) Covenantor agrees that any management contract entered into
by it involving the project shall contain a provision that, in the
event of default under this Agreement, it shall be subject to
termination without penalty upon written request by HUD. Upon such
request, owners shall immediately arrange to terminate the contract
within a period of not more than (30) days and shall make
arrangements satisfactory to HUD for continuing proper management
of Jackson Terrace.

(e} Covenantor agrees that payment for services, supplies, or
materials used at Jackson Terrace shall not exceed the amount
ordinarily paid for such services, supplies or materials furnished.

(£) The property, equipment, buildings, plans, offices,
apparatus, devices, books, contracts, records, documents and other
papers relating thereto shall be maintained in reasonable condition
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for proper audit and are subject to examination and inspecticn at
any reasonable time by HUD. Covenantor agrees to kKeep copies of all
written contracts or other instruments which affect the property,
all or any of which may be subject to inspection and examination by
HUD or duly authorized agents of HUD.

{g) The books and accounts of the operations of Jackson
Terrace shall be kept in accordance with HUD requirements.

(h) Within sixty (60) days following the end of each fiscal
year, HUD shall be furnished with a complete annual financial
report based upon an examination of the books and records of the
property prepared in accordance with HUD requirements, certified to
by an officer or responsible member of Jackson Terrace Apts. and,
when required by HUD, prepared by a Certified Public Accountant or
other person acceptable to HUD.

(1) At the request of HUD, Covenantor shall furnish monthly
occupancy reports and shall give specific answers to questions upon
which information is desired from time to time relative to the
income, assets, liabilities, contract, operation and condition of
the property.

(3) Covenantor agrees to maintain the premises and
accommodations of Jackson Terrace, and the grounds and equipment
appurtenant thereto, in good repair and condition.

Section 4. Restrictions Against Discrimination

(a) Covenantor further agrees that, for any unit not subject
te the HAP Contract, it will not refuse to lease a vacant dwelling
unit, evict any person, or discriminate in the terms of tenancy
because such person is the holder of, or eligible to hold, a
Voucher or Certificate of Family Participation under Section 8 of
the United States Housing Act of 1937 (42 U.S.C. Sec. 1437f), or
under the terms of any similar rental assistance program enacted
pursuant to any successor legislation.

(b) Covenantor further agrees to comply with the provisions
of any Federal, State or local law prohibiting discrimination in
housing on the grounds of race, color, religion or creed, sex,
handicap, familial status or national origin, including Title VI of
the Civil Rights Act of 1964 (Pub. L. No. 88-352, 78 Stat. 2413},
Title VIII of the Civil Rights Act of 1968 (Pub. L. No. 90~284, 82
Stat. 73), Executive Order 11063, and all requirements imposed by
or pursuant to HUD regulations implementing these authorities
(including 24 C.F.R. Parts 1.100 and 110, and Subparts I and M of
200).

Section 5, Liens

(a) Fidelity is hereby acknowledged to have a lien on
Covenantor's land herein described in Exhibit 1, and senior to all
other liens and encumbrances created either by this instrument or
subsequent to the recording of this instrument.

e J
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(b) In the event that Covenantor defaults in its loan with
Fidelity, or any other loan secured by the property described in
Exhibit 1, this shall be a default under this Agreement as well as
a default under the HAP contract. In the event of said default, HUD
shall have the right under this Agreement to take any aof the
corrective actions provided in this Agreement or in the HAP
contract, except for the right to take possession of the property
as set forth in the HAP Contract. For purposes of this subsection,
the term "default" shall mean a monetary default.

Section 6. Incorporation in Deeds and Collateral
Agreements

All of the covenants and other restrictions in this Agreement
shall be contained or expressly incorporated by reference in every
title document affecting any part of Covenantor's land whether such
title document shall be executed by Covenantor or any subsegquent
owner of any interest in said land. However, the failure to
include or incorporate by reference said covenants and restrictions
in any document shall not prevent the same covenants and
restrictions from running with the land.

Section 7. Enforcement and Effect

(a) The Covenantor or HUD shall have the right to bring an
action in any court of competent jurisdiction to prevent, or abate,
any breach of, or require adherence to, any of the covenants or
other restrictions of this Agreement.

(b) Upon a violation of any of the above provisions of this
Agreement, written notice thereof may be given by the non~breaching
party to the breaching party via certified mail, postage prepaid,
return receipt requested, or express delivery service with a
delivery receipt and the notice will be effective on delivery or on
the date delivery is refused, as shown on the delivery receipt. The
notice shall be addressed to the breaching party at the address
stated herein or such other address as may subsequently be
designated as the party's address pursuant to this agreement.

Notice to the covenantors shall be sent to:

Jackson Terrace Apts.

¢/o Sommer Realty Co.

4050 Katella Avenue

Los Alamitos, California 90720

Notice to HUD shall be sent to:

U.S. Department of Housing
and Urban Development

1615 West Olympic Boulevard
Los Angeles, California 90015

(c) If such violation is not corrected within thirty days “?3
after the date such notice is effective or within such further time
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as is reasonably necessary to correct the violation, the non-
pbreaching party may, without further notice, declare a default
under this Agreement effective on the date of such declaration of
default.

(d) In the event that a default is declared by HUD against
the covenantor, HUD may, in its discretion, take any or all of the
following actions:

(i) Collect all rents and charges in connection with
the operation of the project and use such collections to pay any
outstanding note and mortgage and the necessary expenses of
preserving the property and operating the project;

{ii) Apply to any court for specific performance of
this Agreement, for an injunction against violation of this
Agreement or the appeointment of a receiver to take over and operate
Jackson Terrace in accordance with the terms of this Agreement, or
for such relief as may be appropriate.

(e} The provisions of this Agreement shall run with and bind
Covenantor's land and each part thereof, and shall inure to the
benefit of, and be enforceable by, HUD and Covenantor and their
respective heirs, legal representatives, successors and assigns,
and failure by any of the above-mentioned parties to enforce any
covenant or other restriction in this Agreement shall in no event
be deemed a waiver of the right to do so thereafter as to the same
breach or as to one accruing prior or subsequent thereto.

(£} In the event <that HUD shall be aboclished or its
designation changed by, or pursuant teo law, its powers, rights and
functions under this Agreement may be transferred by, or pursuant
to law, to any other governmental officer or agency, provided that
in the event of such abolition of HUD without specific provision of
law for such transfer of powers, duties, rights and functions, then
the Government of the United States shall succeed to same.

(g) Covenantor shall not enter into any other agreement with
provisions contradictory to, or in opposition to, the provisions in
this Agreement, and that in any event the requirements of this
Agreement are paramount and controlling as to the rights and
obligations set forth, and supersede any other requirements in
conflict herewith.

(h) The covenants and restrictions herein shall continue with
full force and effect against each part of Covenantor's land and
the owners thereof until June 3, 2021. In no event shall this
Agreement be binding on Covenantor after June 3, 2021, unless
mutually agreed upon in writing by the parties to this agreement.

(i) The invalidation of any one of the covenants or
restrictions herein contained by judgment or order of court shall
not in any manner affect any of the other covenants, restrictions
or provisions hereof which other covenants, restrictions or - 9;
provisions shall remain in full force and effect.

AR TR ?-8(
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section 8. Rules of Constructicn

(a) As used within this Agreement, "Covenantor" shall include
the heirs, successors and assigns of the present owner of Jackson
Terrace, including any persons holding less than a fee simple
interest in Jackson Terrace but not including Fidelity.

(b} As used within this Agreement, "HUD" shall include the
Secretary of the Department of Housing and Urban Development and/or
any duly authorized representative of the Secretary, as well as the
successors and assigns of HUD and the Secretary.

Section 9. Recording

Covenantor and HUD agree to record this Agreement, the HAP
contract and the Stipulation of Settlement in the land records of
Riverside County, State of California, no later than forty-five
days after final approval of the Stipulation of Settlement. This
Agreement does not preclude any other party from recording the
aforesaid documents or applying to the Court for an order requiring
Covenantor or HUD to comply with this provision.

Py f s S
Dated at D et , California, this . <% — day
of__ . ~1991, o

et

Jackson Terrace Apts., A
California Limited Partnership

By, The Sommer Family Trust
General Partner
I 1"
By, _ \féﬁj,( P S T L
Réselle L. Sommer
Trustee of the Sommer

Family Trust

{ 4 L
Dated at §5a¢4 Ll Se . California this [0  Sday of
C—g t |- 7Y v}})_‘?c_ F 1991c ,f .

M// //

A . P s

Robe J. DeMonte

Regfonal Administrator
Regional Housing Commissioner
U.S. Dept. of Housing and Urban
Development-Region IX

San Francisco, California

1S
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STATE OF CALIFORNIA )
COUNTY OF (/28veed ) ss

on this .gg%}day of ‘2444% A.D. 1991, before me, a
Notary Public in and for said County and State, personally appeared
ROSELLE L. SOMMER , perscnally known to me or proved to me on the
basis of satisfactory evidence, to be the person that executed this
instrument, on behalf of the Jackson Terrace Apts., A California
limited partnership, and acknowledged to me that the partnership
executed it.

WITNESS my hand and official

OFFICIAL SEAL ‘
AL SE Notary Public
S0, KATHLEEN BUTZBACH otary Publi
p<tiiart NOTARY PUBLIC - CALIFORNEA
y ORANGE COUNTY

My Comm. Expires April 3, 1992

(SEAL)

STATE OF CALIFORNIA )
COUNTY OF Tt Trownlse, )

On this EZEan of fgéﬂt*%‘;r A.D. 1991, before me, a Notary
Public in and for the State of California, personally appeared
Robert J. DeMonte, personally known to me or proved to me on the
basis of satisfactory evidence to be the duly appointed Regional
Administrator/Regional Housing Commissioner, of the Department of
Housing and Urban Development-Region IX, and the person whose name
is subscribed to the within instrument and acknowledged that he
executed the same by virtue of the authority vested in him by law
for and on behalf of Jack Kemp, Secretary of Housing and Urban
Development of Washington, D.C.

WITNESS my hand and official iseal.

Bl il ot i e

OFFICIAL NOTARY SEAL
STERRETT SURGES
Notary Public — Califomia
ZAN FRANCISCO SOUNTY
My Comm. Expires JUL 13,1004

TNy
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Situsted in the City of Indio, County of Riverside, State of Califdrnia,

aod wore particulsrly described ap follows:

That portion of the Northeast quarter of Seetion 26, Townohip 5 Gouth, Raige 7 East,
Sun Bemardino Base and Meridian, according to the Offieic) Plat thorcof, descriled

ar followss

Beginning at the Northeast corner of the South half of the Northeast guartcr of the
Rertheast quarier of Section 26; thenee South on the Hagt line of suid stetion, 331.9
feet to the centor line of 8 10 inch pipe line roferred to in Iwed recoarded April €,
1523 in Book 580 Fage 257 of Deeds; inence Weat on the centcs lino of suid plpe iine
663.57 feet to & point; thonce North parallel with tho East line of said Section 332,
fect to the Norih line of said South half of the Northeast quarter of the NHurtheass

quarier and thence Zast 664.05 feet to tho point of bepinning;

FXCEPTING the Easterly LO feet an decdod to tho Qounty of Miverside, March 3, 1948 sn
Book 899 Page 63 of Offieial Records; .

ALSO EXCEPTING that yortion comveyed te "Cantinentinl Y*, u California corperation by
Dued recorded November 21, 1967 aw Inutrument Mo, 100207, Jereribed ase

"The Easterly 290.4 fuet of the Southerly 75 feet of the follrwing deneriled property

‘!‘.:1 ¢ Yorth half of the Seutheast guazter of t}:;’}:orthcunt qutrier of the lortheast "
quurter of Section 26, Townskip § Scuth, Range 7 Enst, San Jemusding Rase and Meriéi
cxecpting the East [0 feot thersof.® '

Alse known as

Parcel 1 of Parcel Map filed ia fook 1, paye 9% of Fircol Myn, lecutdys
of livorside County, California. 7 ?



10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25
26
27

28

NOTICE TO ALL CURRENT AND FCRMER TENANTS
AT JACKSON TERRACE OF PROPOSED SETTLEMENT
1. A proposed partial Settlement Agreement has been reached

in Walker v. Kemp. No. CIV 84-4370 RSWL (C.D.Ccal. 1991). In
Walker, the tenants sued the Department of Housing and Urban
Development (HUD), the owners of Jackson Terrace and other
parties. The tenants challenged the fact that when Jackson Terrace
was sold in 1981, HUD provided a Section 8 subsidy for only 36 of
the 90 apartments. Plaintiffs claimed that because the subsidy was
limited to 36 apartments, many families who would otherwise be
eligible for Section B could not get on the subsidy program. The
plaintiffs wanted 100 % Section 8 at Jackson Terrace, repayment
for those tenants who were eligible for Section 8 but who could
not get it because there was not enough, and other relief.

The plaintiffs also challenged HUD's sale of the mortgage to
the owners in 1983 as being in violation of various laws. The sale
led to the cancellation of a Regulatory Agreement between the
owners and HUD that gave important protections to the tenants. The
plaintiffs asked the Court to restore the Regulatory Agreement.
The issues involving the utility allowance for the Section 8
tenants at Jackson Terrace have already been settled.

<. The Settlement Agreement proposes to settle all remaining
claims that the tenants have against HUD, the Jackscn Terrace
Apts., and the other parties. It provides:

(a) The amount of Section 8 at Jackson Terrace shall increase
from 36 to 90 units. A new Section 8 contract between the owners

and HUD will be signed within 30 days after the Court grants final

18

approval of the settlement. The new Section 8 contract for 100 %
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of the units will be in effect for ten (10) years. On or before
the ten years are up, if HUD offers to renew the Section 8
contract, the owners must accept it,.

(b) HUD will pay California Rural Legal Assistance {CRLA)
$23,000 for the benefit of certain tenants. This money is for
Jackson Terrace tenants who would have been eligible for Section 8
in the past but who could not get it because there was not enough
te go around. CRLA will be responsible for distributing this
money.

In addition, HUD is making twenty (20) Section 8
certificates available for use by tenants who no longer live at
Jackson Terrace, who are eligible for Section 8, and who could not
get a subsidy while they lived there. These Section 8 certificates
can be used for a ten year period or until the family is no longer
eligible, whichever first occurs. The certificates will be
available from the Riverside County Housing Authority.

(c) HUD and the owners will enter into a new Regulatory
Agreement and Declaration of Restrictive Covenants which contains
many provisions for the protection of the tenants. The new
Regulatory Agreement will remain in effect until June 3, 2021.
Some of the provisions are that tenants cannot be evicted without
good cause; the owners must renew the Section 8 contract at the
end of ten years if HUD offers to renew it; the owners must get
HUD approval of any rent increases, even if the Section 8 contract
is no longer in effect; Jackson Terrace will remain a multifamily
housing project until June 3, 2021; and the owners will not

discriminate against tenants because they may hold a Section 8

certificate. . '? 7

- # -




10
11
12
i3
14
15
16
17
i8
18
20
21
22
23
24
25
26
27

28

3. HUD has agreed to pay the plaintiffs' attorneys an
unspecified amount of money representing their reasonable costs,
expenses and attorneys' fees,

4. The terms of settlement were explained by attorneys from
CRLA and the National Housing Law Project at a meeting of tenants
held on February 27, 1991. The terms of the settlement are more
fully described in the proposed Settlement Agreement. You may
review the proposed Settlement Agreement at the CRLA office in
Coachella. Copies of the proposed Settlement Agreement are also on
file with the Clerk of the United States District Court for the
Central District of California, 312 North Spring Street, Los
Angeles, California 90012. )

5. If you object to the terms of this proposed Settlement
Agreement, you should follow the procedures set out in paragraphs
6 and 7.

Fair Hearing and Procedure for Obiection

6. The Court has not finally approved the proposed
Settlement Agreement. The Court will review the proposed

Settlement Agrement and hold a hearing on , 1991,

at ___ a.m. in Courtroom 21 located in the United States
Courthouse at 312 North Spring Street, Los Angeles, California.
The purpose of the hearing will be for the Court to determine
whether the proposed Settlement Agreement is fair, reasonable and
adequate. At the hearing, any member of the class or subclass may
appear and state why the proposed Settlement Agreement should not

be approved and may present relevant evidence. If you want to

appear at the hearing, you must, on or before ,
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1991, submit written objections to the proposed Settlement

Agreement to:

Arturc Rodrigquez

California Rural Legal Assistance
Migrant Farmworker Project

1030 Sixth Street No. 6

P.O. Box 35

Coachella, California 92236~003%

Counsel for Plaintiffs
and

Stan Blumenfeld

Assistant U.S. Attorney

U.8. Courthouse

312 North Spring Street

Los Angeles, California %0012

Counsel for Defendant Jack Kemp, Secretary
of United States Department of Housing and
Urban Development

You must write the case name and number on any objection you

wish to file. The case name and number is Walker v. Kemp, No. CV

84-4370 RSWL (Bx).
7. If you have any questions about the proposed Settlement
Agreement, you may contact Arturo Rodrigquez, California Rural
Legal Assistance, Migrant Farmworker Project, 1030-Sixth Street,
No. 6/P.0.Box 35, Coachella, California 92236-0035. Telephone: 1~
800-322-2752, Counsel for Plaintiffs. If you call, please state

that you are calling with respect to Jackson Terrace.
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UNTTED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH
WALKER, MARIA VALLADARES, on
hehalf of themselves and others
similarly situated,

No. CV 84-4370~-RSWL

MEMORANDUM AND ORDER
GRANTING PLAINTIFFS® MOTIOHN
TO AMEND COMPLAINT, DENYING
FEDERAL AND NON-FEDERAL
DEFENDANTS ' MOTIONS TO
DISMISS

Piaintiffs,

Vo

U.5. DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT; ARD HERBERT
AND ROSSELLE SOMMER AND LOUIS
AND ISABEL LEVENTHAL; JACKSON
TERRACE APARTMENTS, A California
Limited Partnership,

Defendants.

D i i i T W R

FACTUAL BACKGROUND

This is a class action filed on behalf of five
individuals or named plaintiffs all of whom are current

residents of the Jackson Terrace Apartments, a 90-unit

- multifamily project located in Indio, California, and formerly

subsidized under Section 221{d){3) of the National Housing Act.
Two of the named plaintiffs, Richard and Elizabeth Walker, are
reasidents of the project whoe received the benefits of Section 8
rental subsidies. There are currently no named plaintiffs
representing residents not currvently receiving Section 8 rental
subsidies who claim they are eligible for such subsidles, but a
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motion to add such a plaintiff is pending before the court.
Plaintiffs allege that various statutory, regulatory,

contractual and constiltutional rights were viclated when the

‘ U.S. Department of Housing and Urban Development ("HUD® or

"federal defendant™) sold the Jackson Terrace Apartments bto the
present owners, the Sommers and Leventhals {"Sommers and
Levanthals"™ or "non-federal defenéantﬁ),l/ with 36 units of
Section 8 rental assistance and then subsequently sold the
mortgage on the property to the owners. Specifically,
plaintiffs allege that they were denied access to relevant
documentation, an opportunity to comment on such documentation,
and adeguate notice of the level of rent, the amount of utility
allowance and the proposed utility conversion ultimately
approved by HUD., Plaintiffs further allege that their statutory
rights were violated when they were not provided notice and an
opportunity to comment upon the sale of the mortgage on the
project to non—federal defendants, the Sommers and Leventhals,
whiich sale had the effect of ¢anceling the then existing
Regulatory Agreement.

Plaintiffs ask the court to declare the sale of
Jackson Terrace invalid and order additional Section 38 subsidies

for 54 units at Jackson Terrace. In the alternative, plaintiffs

1/ There remains some question as to whether the Sommers and
Leventhals still own the property. They contend that the
property is owned by the Jackson Terrace Lid. Partnership.




L O )

o

10
i1
14
13
14

15

16

17

18
19
20

21
29
923 |

24

26

27

98 |

[He R S )

reguest that the court order that the sale of Jackson Terrace be

-

rescinded and the property returned to HUD's inventory. Lastly,
plaintiffs reguest that the court declare the subseguent sale of

the mortgage to non~federal defendants invalid, rescind the sale

~and reinstate the 1981 Regqulatory Agreement.

In the present motions, plaintiffs move for leave to
amend thelr complaint, and in separate motiong non-federal
defendants move for dismissal on the grounds that plaintiffs
have failed to join an indispensable party, and federal
defendants move to dismiss plaintiffs® complaint on the ground
that plaintiffs have failed to establish the requisite waiver of
sovereign immunity.

DISCUSSION

1. Plaintiffs’ Motion To Amend Complaint

On October 2, 1987, Plaintiffs' filed a motion to
amend thelr complaint in four ways: (1) to add a claim for
restitution; (2} to add Jackson Terrace Ltd. Partnership as a
defendant; (3} to add Maria Valladares as a subclass
representative; (4) to add certain factual allegations.

Although the determination as to whether leave to
amend should be granted lies within the sound discretion of the

court, Komie v. Buehler Corp., 449 F.2d 644 {9th Cir. 1971y,

Federal Rule of Civil Procedure 15(a) indicates that after a
responsive pleading has been filed leave to amend "shall be

freely given when justice so requires.” Moreover,

{iln the absence of any apparent or
declared reason -- such as undue delay, bad
faith or dilatory motive on the part of the
movant, repeated fallure to cure
deficiencies by amendments previously

WB...
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allowed, undue prejudice to the opposing
party by virtue of allowance of the
amendment, etc. — the leave sought should,
as the rules reguire, pe "freely given.®

Fowman v. Davis, 371 U.S. 178, 182 (1962}). The purpose of

ngs is te facilitate a decision on the merits, Hurn v.

[

' Retirement Trust Fund of Plumbing, Etc., 648 F.2d 1252 (9th Cir.
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1981), and a motion for leave to amend should be evaluated in
light of whether the amendment furthers that end. Below, each
of plaintiffs'® proposed amendments are taken in turn.

{a) Addition of Claim For Restitution

Plaintiffs first seek to add restitution to their
prayer for relief. HUD insists that a claim for restitation
would be subiect bo dismissal under the doctrine of soverelgn
immunity. For reasons set forth more fully below, the court
rejects that conclusion. Defendant®s second argument, although
variously stated, can be distilled to the contention that an
amendment at this time will cause undue delay and otherwise
prejudice defendant.

Although plaintiffs advance no reason for the delay in
bringing this motion to amend, delay alone generaily is not a
sufficient ground for denying leave to amend. The Ninth Circuit
has held that whare no prejudice is shown by the opposing party
and the amended complaint is obviously not frivolous, or made as
a dilateory maneuver in bad faith, it is an abuse of discretion

to deny such a motion. Hurn, supra at 1254, quoting Howey v,

United States, 481 F.2d 1187, 1190-1 (9th Cir. 1973). The court

is aware that, on occasion, delay has been a sufficient reason

to deny leave bto amend. Howsver, such cases generally have

e £ e
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involved amendments which would lead to substantial additional

discovery or add entirely new legal theories. See e.g. Jordan

v. County Board of Los Angeles, 669 £.2d 1311, 1324 (9th Cir.

Wi,

wom ~ h Wn

1982} {amendment to add a new cause of action one year and nine

. months after the complaint filed denied where substantial new

issues of state law raised and substantial additional discovery
required).

HUD has failed to show that "undue prejudice” would
result. Plaintiffs' amendment would merely add to the prayer

for relief and would add no substantial new legal issues. it

11 ‘may require minimal additional discovery, but no inordinate

delay will result. Therefore, the amendment to add restitution
to the prayer for relief will be granted.

(bl Addition of Jackson Terrace Ltd. As Defendant

Plaintiffs further reguest that they be allowed to add

defendants Sommers and Leventhals c¢laim is the true owner of the
property. Non-federal defendants argue that they are not now
and, during the pendency of this action, never have been the
owners of Jackson Terrace. They insist that plaintiffs have
been on constructive notice of the actual ownership of the
building since the onset of the case.

The court is not persuaded by defendants' averments.

On November 27, 1984, non-federal defendants answered the

[

complaint and therein admitted that they owned the disputed
property. Having no reason Lo believe to the contrary,
plaintiffs reasoconably ralied upon that admission. Additionally,

although the court has been provided with certain partnership
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papers, the court has yet to see documentation reflecting the
alleged transfer of ownership in the property from non-federal
defendants to Jackson Terrace Ltd. Finally, allowing the
amendment would work no injustice or unfalr advantage Decause
the non-federal defendants are the general partners of the
entity which they claim is the true owner of the property. They
were therefore on notice as to the pendency of this action.
Finding sufficient basis for plaintiffs belief that they had
sued the proper party, and no evidence of prejudice to
defendants, the motion to add Jackson Terrace Ltd. as a
defendant will be granted.

(¢} &addition of Maria Valladares As A Plaintiff

The c¢lass in this suit ls comprised of two subclasses:
tenants receliving section B8 subsidies, and those eligible for
section 8 subsidies but not receiving them. Plaintiffs claim
that the status of the subclass representatives has changed such
that one represcentatives no longer represents the class she was
orginally chosen to represent. Therefore, plaintiffs seek to
add Maria Valladares as a new subclass representative.
Defendants contend only that they will be prejudiced by such an
amendment because they have not had an opportunity to cenduct

s a proper class

[

discovery to determine whether she
representative.

It is inevitable in complex and lengthy class action
litigation such as this that over time the circumstances of the
class representatives may change. In such cases, the proper
response is to permit the amendment and, 1f necessary, reopen

discovery for the limited purpose of discovering whether the

o
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substituted class representative is proper. Finding nc undue

-

prejudice to the defendants, the amendment will be permitted.

(d) Addition of Certain Factual Allegations

H

Plaintiffs alsoc seek leave to add to its complaint

' various facts and claims to conform to discovery, including:

& that the sale was made without reguired
notice to the tenants,

¢ that the disposition committee was
improperly constituted and failed to keep
raguired minutes,

®« that the utility allowance was
unreasonable because no consideration was
given to the fact that some tenants used
alr conditioners.

Aaving opposed only the third of these proposaed

| amendments, defendants may be deemed to have consented to the

remaining portions. See Central District of California, Local
Rule 9. As to the disputed allegation, defendants assert that
they will be prejudiced because they have not had an opportunity
to discover which tenants used air conditioners.

Defendants' concern is unfounded. The proposed
amendment ralises an issue of law, and not fact, as to whether
HUD improperly excluded any consideration of air conditioners.
If the court concludes that such exclusion was improper, the
court would likely direct HUD to correctly calculate the
figures. In any event, it is unlikely that additional discovery
would ever be required on this issue. Finding no undue
prejudice to the defendants, the reguest to add additional
factual allegations will be granted.

2. Motion to Dismiss For Failure To Join

An Indispensable Party
o F




ey

Association {"Fidelity"), the mortgage-hol

)

£ 7
L

In a motion filed February 23, 1987, non-federal
dzfiadanss ary: 2N rouve Lo dismiss plaintiffs® complaint for
failure to join as parties Jackson Terrace Ltd., the alleged

true owner of the property, and Fidelity Savings and Loan

e . RBecause the

o

court has permitted plaintiffs to amend their complaint to add
Jackson Terrace Ltd. as a defendant, non-federal defendants’
motion is moot to the extent it deals with Jackson Terrace Ltd.

The court therefore considers the averments only as they relate

~

to Fidelity.

According to non—federal defendants Sommers and
Leventhals, they transferred their interest in Jackson Terrace
to the Jackson Terrace Ltd. Parvtnership. Partnership papers
have been recorded, as have deeds from the parinership members
conveying thelr interests to the partnership ltself. However,
the record does not contaln documentation reflecting the
trangfer of interests from Sommers and Leventhals to the
partnership or its members. Plaintiffs alleged in their
original complaint that Sommers and Leventhals were the owners
of the property, and non-federal defendants admitted this fact
in their answer f£iled November 26, 1988. Apparently, 1t was not

that defendants alleged that Sommers and

I

until this motic
Leventhals were not the Lrue owners.
Federal Rule of Civil Procedure 12 establishes that

within 20 days a defendant must answer a complaint or file a

responsive pleading, which may include a motion for failure to

ioin a party under Rule 19. It is not clear from the plain
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language of the rule whether failure to raise a joinder issue
prevents a party from later raising it. However, Rule 12(h)({2)

nrovides that the "defense of failure to join an indispensable

o

party under Rule 19 ... may be made Iin any pleading permitted or
ordered under Rule 7{(a}), or by motion for judgment on the
pleadings, or at the trial on the merits.” Thus, while the
rules expressly preserve the right to raise the failure to join

an indispensable party, the rules are silent as to the

consequence of failing to raise the failure to join a party who

able.

o

is not indispen
In determining the timeliness of defendants’ present
motion, the court must first determine whether either party is
indispensable. Joinder under Rule 19 entails a two-step
inquiry. First, the court must determine whether the absent
party is a necessary party. This requires an examination of
whether: (1) in the person's absence complete relief cannot be
acecorded to those already parties; {(2) the person claims an
interest relating to the subject of the action and is soO
situated that the disposition of the action in the persons
absence may (1) as a practical matter impailr or impede the
person's ability to protect his interest or (ii) leave any of
the persons already parties to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by
reason of the claimed interest. If the court concludes that the
party is necessary but cannot Dbe joined, 1.e. the party is not
subject to service or whose joinder would destroy the
jurisdiction of the ceourt, the court must determine whether LO
nevertheless proceed in the absence of the party. If the court

JOE & .
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concludes that the party is indispensable the court may dismiss
the action.

Plaintiffs argue, and it is not disputed, that both
Jackson Tarrace and Fidelity can be made parties. Boikh are
subject to service and neither would deprive the court of
jurisdiction over the case because jurisdiction is based upon
the presence of a federal question. Therefore, neither party
may be considered "indispensable™ under Rule 19. Conseguently,
Rule 12{(h)(2), which preserves the right to raise the issue of
indispensable parties, 1is inapplicable.

although Jackson Terrace and Fidelity are not
indispensable parties, defendants may nevertheless argue that
they are necessary parties under Rule 19 and in whose absence
é the court should not proceed. However, the court need not reach
that question because a motion to dismiss for failure to join a
party who is merely "necessary" would be barred here as
untimely.

In Citibank N.A. v. Oxford Properties & Finance Ltd.,

688 F.2d4 1259, 1262-3 n.4 {(9th Cir. 1982}, the Ninth Circuit

observed that

"failure to joln necessary parties is
waived if objection is not made in
defendant's first responsive pleading; 1t
is only the absence of an indispensable
narty which may (possibly) be raised later.
Fed, R. Civ, P. 12, esp. 12{(h}; Provident
Tradesmens Bank & Trust Co. v. Patterson,
380 U.5. 102, 110-11; Sierra Club wv.
Hathaway, 579 F.2d 1162, 1166-67 {(9th Cir.
ig78).

=

Having failed to raise the lssue of failure tc join a necessary

ity

party in its first responsive pleading, defendants walved their

e Y
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right to subsequently raise that issue. The present motion is

therefore barred as untimely and should be denied.

3. Motion To Dismiss For Failure to Show
Walver of Sovereign Immunity

in a separate motion filed December 1, 18987, HUD asks
for dismissal of plaintiffs’ complaint, contending that
plaintiffs have failed to establish the requisite waiver of

sovereign immunity.

It is well settled that the United States is immune
from suit except to the extent that it may consent to be sued
and the terms of its consent to be sued in any court define the

court's jurisdiction to entertain the suit. Kansas v. United

States, 204 U.8. 331, 342-43; United Stateg v. Testan, 424 U.5.

362 (1976). A waiver of sovereign lmmunity cannot be implied

and must be unequivocally expressed by Congress. United States

v. Mitchell, 445 U.S. 535, 538 (1980). Thus, a party suing the

United States, its agencies or officers, must allege both a
basis for the court's jurisdiction, Fed. R. Civ. P. 8{a)(1l), and
a specific statute containing a walver of the government's
immunity from suit. Furthermore, any walver nust be strictly
construed in favor of the sovereign and not enlarged beyond what

the statutory language reguires. Ruckelshaus v. Sierra Club,

463 U.S. 680, 685-6 (1983). The plaintiff who sues the United
States bears the burden of showing that the government has

consented to suit. Cominotto v. United States, 802 F.24 1127,

1129 (9th Cir. 1986); Cole v. United States, 657 F.24 107, 109

(7th Cir.), cert. denied, 454 U.S. 1083 (1981l).
It is not disputed here that the relief sought is

=11 -
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against the sovereign. An action which is brought nominally
asainst a federal official acting in his official capacity is
normally considered to be one against the United States. Dugan

v. Rank, 372 U.5. 609 (1963). That being so, plaintiffi’s must

 demonstrate a statutory basis for walver of sovereiqgn immunity.

Plaintiffs premise jurisdiction upon several
statutes, including: 28 U.S.C. § 1331, 1361, 1337: 28 U.85.C. §
2201 and § 2202; and, 5 U.S.C. § 701-706. Although pilaintiffs
argue that a wailver of sovereign immunity can be based upon any
of the statutes, to prevail against this motion plaintiffs need
only find one statute which walves immunity and authorizes the
action and relief sought. Finding, as the court does helow,
that a waiver may be found in 5 U.s5.C. § 703, the court need not
reach the remaining contentions of the parties.

In 1976, Congress made two statutory changes which
were intended to broaden the avenues for judicial review of
agency action by eliminating the defense of sovereign immuniify.
First, Congress eliminated the amount in controversy requirement
previously reguired by 28 U.S.C. § 1331 in cases brought against
the United States, any agency thereof, or any officer or
employee sued in his official capacity. Second, the same act
amended 5 U.S.C. § 702 to provide that an action:

seeking relief other than money damages and

stating a claim that an agency oOr asfficer

or emplovee therecf acted or falled to act

in an official capacity or under color of

legal authority shall not be dismissed nov

relief therein denied on the grounds that

it is against the United States or that the
United States is an indlispensable party.

(emphasis added}. The critical questien iz thus whether

B
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plaintiffs sesk reliief ¥*other than money damages.”

has permitted above, prave for both declaratory and injunctive

relief.

Plaintiffs further reguest that the court grant the following

Plaintiffs' first amended complaint, which the court

Plaintiffs Ffirgt reguest a declarvatory judgment thatb:

{a} HUD's sale of Jackson Terrvace
without 100 percent of Section 8 subsidies
viplated plaintiffs® statutory rights.

{b} HUD's failure to give the tenants
notice and an opportunity to comment on the
disposition violated statutes, regulations
and the due process clause.

{¢y HUD's decision to sell Jackson Terrace
with less than 100% subsidy was arbitrary
and capricious.

{d} The disposition is null and void
because the Property Disposition Committee
failed to keep minutes of its activities
and the Committee was not properly
constituted.

(e} HUD's approval of utility conversion
and allowance for section 8 tenants
viclated statutes and violated tenants' due
process rights.

(£} HUD's failure to include the cost of
air conditioning into accounting rendered
the allowance unreasonable.

{g} HUD's sale of the mortgage and
cancellation ¢of the Regulatory Agreement
violated federal law and the Constitution.

{h} HUD's sale of the mortgage and
cancellation of the Regulatory Agreement
violated tenants® statutory and third party
beneficiary contractual rights.

{i} Setting of non-section 8 tenants'
rents higher than necessary to compensate
owners for operating and maintenance costs
vioclated federal law and the constitution.

injunctive relief:
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{a} Order HUD to provide, and the -
non~federal defendants to accept and use,
Section 8 subsidies for an additional 54
units and all eligible tenants for a
fifteen vear period from the date of
Judgment .

{b) Alternatively, order that the sale of
Jackson Terrace be rescinded and the
property be returned to HUD's property
inventory.

{c} Grant restitution of monetavry relief
or prospective rent reduction to those
members of the class who, since June 3,
1981, have been harmed by the
unavailability of Secticn 8.

(d) Grant restitution in the form of
monetary damages, vouchers or Section 8
certificates to those members of the class
who have left Jackson Terrace, to make them
whole for the peried of time which they
were harmed due to the unavailability of
section 8.

(¢} Direct HUD to reinstate the 1981
Regulatory Agreement and to rescind the
sale of the mortgage to the non-federal
defendants.

[f} Direct the non—-federal defendants to
rescind the conversion of utilities f£rom
project—paid to tenant-paid.

{g) Direct HUD to establish a reasonable
utility allowance taking the additional
cost of air conditioning into consideration
and make restitution to those tenants who
have suffered harm due to the unreasonable
ntility allowance established by HUD.

(h) Direct HUD to rescind rent increases
for non Section 8 tenants so that they are
no greater than those in effect for Section
2 units and grant restitution to those
tenants who were harmed by the cancellation
of the Regulatory Agreement.

Sovereign immunity does not bar plaintiffs® action
insofar as it seeks injunctive relief or declaratory relief with

a prospective effect, even 1f it may require the expenditure of

~14-
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government funds at some future date. Edelman v. Jordan, 415

7.8, 651, 666~7 {19747, An action seeking an ovder that will

prevent the wrongful disallowance of future claims is an action

i seeking specific relief and not damages, since no damages have

vet occurred. United States v, Testan, 424 U.S. 392, 403 (1976

(distinguishing “between prospective reclassification, on the
one hand, and retroactive veclassification resulting in money

damages, on the other."}; Bowen v. Massachuseéetts, 56 U.S.L.W.

4878, 4890 {(June 29, 1988} (Scalia, J., dissenting).

With the possible exception of the reguest for a
declaration that the disposition of Jackson Terrace is "null and
vold, " the declaratory relief sought here would simply declare
the rights and obligations of the parties and would not, in and
of itself, reguire an expenditure of funds from the federal
treasury. § 702 would thus allow such rellef.

At ;he time defendant's motion was filed, it was less
clear whether plaintiffs® praver for injunctive relief,
including restitution, was a_request for "money damages" as
that term is used in 5 U.S.C. § 702. However, in light of the

Supreme Court's recent decision in Bowen v. Massachusetts,

supra, it appears that all additional relief sought by the
plaintiff is permissible under 5 U.S.C. § 702 as being "other
than money damages.”

The fact that a judicial remedy may require one party
to pay money to another is not a sufficlent reason to
characterize the relief as “money damages.” Bewen v.

Massachusetts, 56 U.S.L.W. 4878, 4882 {(June 29, 1988}). It has

long bheen recognized that there is a distinction betwesn an

]G
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action at law for damages -~ which are intended to provide a
victim with monetary compensation for an injury to his person,
property, or reputation =~ and an equitable action for specific

relief —-— which may include an order providing for reinstatement

" of an emplovee with back pay, or for "the recovery of specific

property or monies, ejectment from land, or injunction either
directing or restraining the defendant officer's actions.”

Larson v. Domestic and Foreign Commerce Corp., 337 U.8. 682, 688

W =3 O b

{1949) (emphasis added}.

Although the parties here devote much attention to the
meaning of "money damages" as used in 5 U.5.C. § 702, after
thelr briefs were filed in this case, the Supreme Court Look up

that precise issue in Bowen v. Massachusetts, 56 U.S.L.W. 4878

{June 29, 1988), and, in my view, resolved the immunity

2/

questions presented by this case.

In Howen, supra, the state of Massachusetts sought

declaratory and injunctive relief and asked the court to "set
aside" a decision disallowing certain Medicald reimbursements to
the state, and ordering monetary reimbursement. The court held
that the federal district courts, rather than the Court of
Claims, have jurisdiction to review a final Department of Health
and Human Services® order refusing to reimburse a state for a
category of expenditures under its Medicaid program. 1d. at

4887. Moreover, the "monetary damages” aspects of the relief

2/ Bowen was an opinion of the court agreed to by only four
justices, but Justice White concurred in the result, including
the court's conclusion that the district court's order was not a
judgment for *"money damages® within the meaning of 5 U.85.C. §
702,

-]
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sought by the state were held not to be “money damages”™ within

the meaning of § 702.

The State's soit to enforce § 13%6h{al of
the Medicaid Act., which provides that the
Secretary "shall pay” certain amount for
appropriate Medicaid services, is not a
suit seeking money in compensation for the
damages sustained by the failure of the
Federal Government to pay as mandated;
rather, it is a suit seeking to enforce the
statutory mandate itself, which happens to
be one for the payment of money. [citatieon
omittedl The fact that the mandate is

one for the payment of money must not be
confused with the guestion whether such
payment, in these circumstances, is a
payment of money damages or as specific
relief.

Id. at 4884. (emphasis in original). The court thus viewed the
state's sult as in the nature of an egquitable acticn for
specific relief seeking reimbursement to which the state was
allegedly already entitled, rather than money in compensation
for losses suffered as a result of the disallowance.

The court finds no basis for distingulshing the relietf
sought in the case at bar from the relief awarded in Bowen. The
primary relief sought here is to reguire HUD to rectify alleged
errors in selling Jackson Terrvace with a subsidy for only 36
units, and later selling the mortgage such that all section 8
subsidies were terminated. Plaintiffs also seek reimbursement
for certain disallewances of utility allowance to which they
were entitled by statute. Flaintiffs do not seek conseguential
damages, but rather geek restovation of subsidies that they
believe were illegally withheld.

On occasion, the relief scught is described by
plaintiffs sc as to sound like damages. For example, plaintiffs

e T F
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ask for "restitution in the form of monetary damages, vouchers
or Section 8 certificates™ for tenants who were deprived of

subsidies but subsequently left Jackson Tervace. However, the

 court must look to the hasis for the relief socught, and not the

" particular parlance or terminology used. “Damages are given to

the plaintiff to substitute for a suffered loss, whereas
specific remedies ‘are not substitute remedies at all, but
attempt to give the plaintiff the very thing to which he was

entitled.'” Bowen, supra at 4882 (quoting Maryland Department

of Human Resources v. Department of HHS, 763 F.2d 1441 (1985).

Here, Secticon & subsidies and utility allowances are the very
things to which plaintiffs claim they were entitled. That the
court may have to fashion different remedies tailored to
restoring the varied plaintiffs back to their rightful positions
does not change the restitutionary basis for the relief.

In light of the court’s conclusion that the relief
sought in this case is not "money damages"” within the meaning of
5 U.8.C. § 702, and that sovereign immunity has been waived, it
is unnecessary to reach the alternative bases advanced by the
plaintiffs for waiving sovereign immunity. Nor is it necessary
to reach defendant's argument that plaintiffs must identify a

]

sryorgwb i oTand te oavy paloany avaed of damages Heocause

Py 7endaats’ argyaazat s pramised owm thie assanptilon that
plaintiffs ssex “"monoy damages.”
Had ~“Me- sartiss=szes avare of the Suprezas Court's

holding in Bowen, supra, HUD may nevartheless have insistald, as

it did in its briefs filed before Bowen was decided, that the

court follow Thomas v, Pierce, 662 F. Supp. 5319 {D. Kan. 1987},
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which involved facts nearly identical to those here. However,

in spite of Thomas's factual similarity with this case, the
court's result here would remain the same.

In Thomas, plaintiffs alleged that HUD's sale of an
apartment complex to private individuals without Section @
subsidies on 100% of the units was arbitrary, capricious and
otherwise contrary to law. In a motion to dismiss, the
defendants argued that the action was barred by the doctrine of
sovereign immunity and that 5 U.S.C. § 702 was insufficient to
waive such immunity. The court agreed, rejecting plaintiffs’

claim that the relief sought was in the nature of "equitable

restitution.”

In reaching its conclusion, the court relied upon New

Mexico v. Regan, 745 F.2d4 1318 (1lth Cir. 1984}, wherein the

11th Circuit held that an action seeking reimbursement to a
state of improperly withheld mineral royvalties, though framed in
terms of declaratory and mandamus relief, was in reality one for

"money damages" not protected by § 702. The New Mexico court

read the legislative history of section 702 as supporting a
broader view of "damages," and as reqguiring the court to look to
the "thrust of the suit™ to see if the plaintiff Is seeking
money from the United States, and if so, the claim is barved.

Id. at 1322, The Thomas court thus concluded:

“[Tlhe thrust of plaintiffs® suilt goes
beyond mere injunctive and declaratory
relief. Plaintiffs' prime objective is to
have HUD subsidize all of the units of the
project, which would require extensive
expenditure of public funds. We conclude
that this suit is essentially one designed
Lo reach government monies and is a claim
for which the United States has not
w}_{}m
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consented to suit under the Administrative
Procedure Act.

&

Thomas, 662 F. Supp. at 525.

The Thomas decision is of no assistance to defendant
contentlions In this case. Flrst, Lo the extent that Thomas is
inconsistent with Bowen, the latter obviously should control.
Second, Bowen examined extensively the legislative history of §
702 and concluded, contrary to Thomas, that "money damages®
should not be broadened bevond its plain language. Bowen at
4884. Third, the court’s analysis was both minimal and premised
upon an error of law. The court’s application of law to facts
is essentially contained in one paragraph and states in a
conclusory manner that the "thrust of plaintiffs’® suit goes
beyond mere injunctive and declaratory relief.” The court's
further conclusion that the suit is designed to "reach
government monies® states the standard for determining whether
the suit is against the sovereign, not whether sovereign
immunity is waived. ©Nor is there any authority suggesting that
the substantiality of the government funds affected has any
relevance to whether the relief sought iz "money damages.”
Thus, although Thomas is factually nearly identical to the case
at bar, it does not alter the court's conclusion that Bowen is
controlling.

On balance, because all of the relief requested by
plaintiffs can be classified as "other than money damages”
within the meaning of 5 U.S5.C. § 702, sovereign immunity has
been waived, and HUD's motion to dismiss should be denied.

Accordingly, IT IS HEREBY ORDERED that Plaintiffs’

D
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Motion To Amen§; £i%é§ Q§t¢ber;§;:198?§ is GRANTED and

-

plaintiffs' First Amended Complaint lodged with this court on
Cetober 2, 1987, is DEEMED FILED. IT I8 FURTHER ORDERED that

non-federal defendants’® Motion to Dismiss and Reguest For

" Sanctions, filed February 23, 1987, and HUD's Motion to Dismiss,

filed December 1, 19%%7, are hereby DENIED.

Ronald S.W. Lew '
United States District Judge

Date: August 4, 1988
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RCRBRERT . BONNER
United Stateg Atborney
FREDEEICK M. BRCSIO, JR.
Aggistant United States Attorney
Chief, Civil Division
BOKNNIE E. HMacHNAUCHTCON
Assistant United States Attorney
1100 United States Courthouse
31Z HNorth Spring Street
L.og Angeles, C

Califernia SCG1Z
Telephone: (213)

8§94-2444
Attorneys for Federal Defendant
UNITED STATES DISTRICT CCURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH WALKER,
MARIA VALLADARES, on behalf of
themselves and all others
similarly situated,

NO. CV 84-4370-RSWL(Bx)

ORDER CONTINUING HEARING

ON PLAINTIFFS' MOTION

Plaintiffg,
FOR RECONSIDERATION

V.
_ [Proposed]
SAMUEL PIERCE, Secretary of
HOUSING AND URRAK DEVELOPMENT:
and HERBERT and ROSELLE SOMMER
and LOUIS and ISOREL LEVENTHAL;
JACKSON TERRACE APAETMENTS, &
Califcrnie Limited Partnerghip,

Defendants.

et e S i Nran” et S S Pt e o it et S et gyt Nt St

Baged upon the Ex Parte Application of defendant Samuel R.

Pierce, Jr. and the accompanying Declaration of Assigtant United

States Attorney Bonnie E. MacMNaughton, it appears that good cause

exists for a continuance of the hearing on plaintiffs’® Motion
Reconsideration, etc. Therefore,
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i IT I& HEREEY CEDERED that the hearing on plaintiffis’® Motion
3l for Reconsideration, etc., be cecntinued from March 27, 198% at
1) 9:00 a.m. to April 17, 1989 at 9:00 a.m,
4 DATED: Gay of March, 1989.
5
6
CNITED STATES DISTRICT JUDGE
7
PRESENTED RY:
8
ROBERT (. BCHNER
@)l United States Attorney
FREDERICK M. BROSIO; JR,.
i0ll Assistant United Stateg Attorney
Chief, Civil Divigion
i1
13| BCNNIE E. MacNAUGHTON
Assistant United States Attorney
14
Attorneys for Federal Defendant
15
i6
17
18
19
20
21
22
23
24
25
26
27 -z -
.
. 28
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T, DINA L. declare:
That I am a ot the Unitec
emploved in Los Angeles County,

United

Courthouse,

$0012; that I am over the age of eighteen years, and am not a

party to the above-entitled action;
That I am employed by the United States Attorney Lor the

Central District of California wheo is a member of the Bar ¢f the

United States District Court for the Central District of

california, at whose direction the service by mail describea in

this Certificate was made; that on March 10, 1989, I deposited in

the United States mails in the United States Courthouse at

312 North Spring Street, Los Angeles, California, in the

above-entitled action, in an envelope bearing the requisite

PLAINTIFFS!
[Proposed]

ORDER CONTINUING HEARING ON
MCTICN FCR RECONSIDERATION

postadge, & copy of:

addressed to:

Richard 5. Kohn, Esg.
Taw Office of California
rural Legal Assistance

tileen McCarthy, Esg.
California Rural Legal
tgsistance

1030 -~ 6th Street, HNo. 6§ 2111 Mission Street, Suite 401
Pogt COffice Box 35 San Francisco, €A 94110
Coachella, CA 92236-003%

Catherine R. Bishcp, Esg.
National Housing Law Project
1650 pddison Street
Berkeley, CA 94704

at their last known address, at which place there is a delivery

gervice by United States mail.

This (ertificate ig executed on March 1¢, 1989, at

Angeles, California.
I certify under penalty of perijury that the foregoing ig true

and correct,
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH
WALKER, MARTIA VALIADARES,
on behalf of themselves and
other similarly situated,

Plaintiffs,
v.

SAMUEL PIERCE, Secretary of
the U.S. DEPARTMENT OF
HOUSING AND URBAN
DEVELOPMENT; HERBERT AND
ROSSELLE SOMMER:; LOUIS AND
ISABEL LEVENTHAL: JACKSON
TERRACE APARTMENTS, a Calif.
Limited Partnership,

Defendant(s).

i i T L W . L TR S N e )

NG. CV 84-4370-RSWL

ORDER

The Court having read and considered all the papers

filed by the parties, IT IS HEREBY ORDERED that plaintiffs’ Ex

Parte Application For An Order Striking The Government’s Briefs

filed April 13, 1987, filed April 15, 1987, is DENIED.

/
/
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IT IS FURTHER ORDERED that no party to this proceeding
shall file a surreply or other supplemental pleading not provided
for by the Federal Rules of Civil Procedure, the Local Rules of
the Central District of California, or an order of this Court.

iT IS FURTHER ORDERED that all subsequent pleadings
filed by the parties in this action shall be clearly labeled to
identify the relief sought, the pleadings to which it is
directed, if any, and the date upon which such pleadings were
filed.

IT IS FURTHER ORDERED that all subsequent pleadings
filed by the parties in this action shall be self-contained such
that no other pleading, or portion thereof, is incorporated by
reference. For purposes of this order, “pleading” does not
include exhibits which may be attached to pleadings.

DATED: August 4, 1988

S. .
United States District Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH
WALKER, MARIA VALLADARES, on
behalf of themselves and others
similarly situated,

No. CV 84-4370-RSWL

MEMORANDUM AND ORDER
GRANTING PLAINTIFFS' MOTION
TO AMEND COMPLAINT, DENYING
FEDERAL AND NON-FEDERAL
DEFENDANTS' MOTIONS TO
DISMISS

Plaintiffs,
V-

SAMUEL PIERCE, Secretary of the
UJ.5. DEPARTMENT OF HOQUSING AND
URBAN DEVELOPMENT; AND HERBERT
AND ROSSELLE SOMMER AND LOUIS
AND ISABEL LEVENTHAL; JACKSON
TERRACE APARTMENTS, A California
Limited Partnership,

Defendants.

L T B I N Il i L N

FACTUAL BACKGROUND

This is a class action filed on behalf of five
individuals or named plaintiffs all of whom are current
residents of the Jackson Terrace Apartments, a 90-unit
multifamily project located in Indio, California, and formerly
subsidized under Section 221(d){3) of the National Housing Act.
Two of the named plaintiffs, Richard and Elizabeth Walker, are
residents of the project who received the benefits of Section 8
rental subsidies. There are currently no named plaintiffs
representing residents not currently receiving Section 8 rental
subsidies who c¢laim they are eligible for such subsidies, but a

-1
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motion to add such a plaintiff is pending before the court.

Plaintiffs allege that various statutory, regulatory,
contractual and constitutional rights were violated when the
U.S. Department of Housing and‘Urban Development ("HUD" or
"federal defendant®™) sold the Jackson Terrace Apartments to the
present owners, the Sommers and Leventhals ("Sommers and
Levanthals" or "non-federal defendants).l/ with 36 units of
Section 8 rental assistance and then subseguently sold the
mortgage on the property to the owners. Specifically,
plaintiffs allege that they were denied access to relevant
documentation, an opportunity to comment on such documentation,
and adeguate notice of the level of rent, the amount of utility
allowance and the proposed utility conversion ultimately
approved by HUD., Plaintiffs further allege that their statutory
rights were violated when they were not provided notice and an
opportunity to comment upon the sale of the mortgage on the
project to non—-federal defendants, the Sommers and Leventhals,
which sale had the effect of canceling the then existing
Regulatory Agreement.

Plaintiffs ask the court to declare the sale of
Jackson Terrace invalid and order additional Section 8 subsidies

for 54 units at Jackson Terrace. In the alternative, plaintiffs

1/ There remains some question as to whetherithe Sommers and
Leventhals still own the property. They contend that the
property is owned by the Jackson Terrace Ltd. Partnership.
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request that the court order that the sale of Jackson Terrace be
rescinded and the property returned to HUD's inventory. Lastly,
plaintiffs reguest that the court declare the subsequent sale of
the mortgage to non-federal defendants invalid, rescind the sale
and reinstate the 1981 Reguiétory Ag?eement.

In the present motions, plaintiffs move for leave to
amend their complaint, and in separate motions non-federal
defendants move for dismissal on the grounds that plaintiffs
have failed to join an indispensable party, and federal
defendants move to dismiss plaintiffs' complaint on the ground
that plaintiffs have failed to establish the requisite wailver of
sovereign immunity.

DISCUSSION

1. Plaintiffs' Motion To Amend Complaint

On October 2, 1987, Plaintiffs' filed a motion to
amend their complaint in four ways: (1) to add a claim for
restitution: {2) to add Jackson Terrace Ltd. Partnership as a
defendant; (3) to add Maria Valladares as a subclass
representative; (4) to add certain factual allegations.

Although the determination as to whether leave to
amend should be granted lies within the sound discretion of the

court, Komie v. Buehler Corp., 449 F.2d 644 (9th Cir. 1971},

Federal Rule of Civil Procedure 15{a) indicates that after a
responsive pleading has been filed leave to amend "shall be

freely given when justice so requires." Moreover,

[iIn the absence of any apparent or
declared reason -- such as undue delay, bad
faith or dilatory motive on the part of the
movant, repeated failure to cure
deficiencies by amendments previously

-
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allowed, undue prejudice to the opposing
party by virtue of allowance of the
amendment, etc. -- the leave sought should,
as the rules require, be "freely given."

Foman v. Davis, 371 U.S. 178, 182 {1962). The purpose of

pleadings is to facilitate a decision on the merits, Hurn v.

Retirement Trust Fund of Plumbing, Etc., 648 F.2d 1252 {%9th Cir.

1981), and a motion for leave to amend should be evaluated in
light of whether the amendment furthers that end. Below, each
of plaintiffs' proposed amendments are taken in turn.

{a) Addition of Claim For Restitution

Plaintiffs first seek to add restitution to their
prayer for relief. HUD insists that a claim for restitution
would be subject to dismissal under the doctrine of sovereign
immunity. For reasons set forth more fully below, the court
rejects that conclusion. Defendant's second argument, although
variously stated, can be distilled to the contention that an
amendment at this time will cause undue delay and otherwise
prejudice defendant.

Although plaintiffs advance no reason for the delay in
bringing this motion to amend, delay alone generally is not a
sufficient ground for denying leave to amend. The Ninth Circuit
has held that where no prejudice is shown by the opposing party
and the amended complaint is obviously not frivolous, or made as
a dilatory maneuver in bad faith, it is an abuse of discretion

to deny such a motion. Hurn, supra at 1254, quoting Howey v.

United States, 481 F.2d 1187, 1190-1 (9th Cir. 1973). The court

is aware that, on occasion, delay has been a sufficient reason

Lo deny leave to amend. However, such cases generally have

Y P
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involved amendments which would lead to substantial additional

discovery or add entirely new legal theories. See e.g. Jordan

v. County Board of Los Angeles, 669 F.2d 1311, 1324 {9th Cir.

1982) (amendment to add a new cause of action one year and nine
months after the complaint filed denied where substantial new
issues of state law raised and substantial additional discovery
required).

HUD has failed to show that "undue prejudice" would
result. Plaintiffs' amendment would merely add to the prayer
for relief and would add no substantial new legal issues. it
may require minimal additional discovery, but no inordinate
delay will result. Therefore, the amendment to add restitution
to the prayer for relief will be granted.

(b} Addition of Jackson Terrace Ltd. As Defendant

Plaintiffs further request that they be allowed to add
as a named defendant the Jackson Terrace Ltd. Partnership, which
defendants Sommers and Leventhals claim is the true owner of the
property. Non-federal defendants argue that they are not now
and, during the pendency of this action, never have been the
owners of Jackson Terrace. They insist that plaintiffs have
been on constructive notice of the actual ownership of the
building since the onset of the case.

The court is not persuaded by defendants' averments.
On November 27, 1984, non-federal defendants answered the
complaint and therein admitted that they owned the disputed
property. Having no reason to believe to the contrary,
plaintiffs reasonably relied upon that admission. Additionally,
although the court has been provided with certain partnership

By e
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papers, the court has yet to see documentation reflecting the
alleged transfer of ownership in the property from non-federal
defendants to Jackson Terrace Ltd. Finally, allowing the
amendment would work no inqutice or unfair advantage because
the non-federal defendants are the general partners of the
entity which they claim is the true owner of the property. They
were therefore on notice as to the pendency of this action.
Finding sufficient basis for plaintiffs belief that they had
sued the proper party, and no evidence of prejudice to
defendants, the motion to add Jackson Terrace Ltd. as a
defendant will be granted.

({c) Addition of Maria Valladares As A Plaintiff

The class in this suit is comprised of two subclasses:
tenants receiving section B subsidies, and those eligible for
section 8 subsidies but not receiving them. Plaintiffs claim
that the status of the subclass representatives has changed such
that one representatives no longer represents the class she was
orginally chosen to represent. Therefore, plaintiffs seek to
add Maria Valladares as a new subclass representative.
Defendants contend only that they will be prejudiced by such an
amendment because they have not had an opportunity to conduct
discovery to determine whether she is a proper class
representative.

It is inevitable in complex and lengthy class action
litigation such as this that over time the circumstances of the
class representatives may change. 1In such cases, the proper
response is to permit the amendment and, i1f necessary, reopen
discovery for the limited purpose of discovering whether the

-
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substituted class representative is proper. Finding no undue
prejudice to the defendants, the amendment will be permitted.

(d) Addition of Certain Factual Allegations

Plaintiffs also seek leave to add to its complaint
various facts and claims to conform to discovery, including:

e that the sale was made without required

notice to the tenants,

® that the disposition committee was

improperly constituted and failed to keep

reguired minutes,

e that the utility allowance was

unreasonable because no consideration was

given to the fact that some tenants used

air conditioners.

Having opposed only the third of these proposed
amendments, defendants may be deemed to have consented to the
remaining portions. See Centfal District of California, Local
Rule 9. As to the disputed allegation, defendants assert that
they will be prejudiced because they have not had an opportunity
to discover which tenants used air conditioners.

Defendants' concern is unfounded. The proposed
amendment raises an issue of law, and not fact, as to whether
HUD improperly excluded any consideration of air conditioners.
If the court concludes that such exclusion was improper, the
court would likely direct HUD to correctly calculate the
figures. In any event, it is unlikely that additional discovery
would ever be reqguired on this issue. Finding no undue
prejudice to the defendants, the request to add additional
factual allegations will be granted.

2. Motion to Dismiss For Failure To Join

An Indispensable Party
-
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In a motion filed February 23, 198?, non-federal
dzf213da3n%3 awg:2 the souvt to dismiss plaintiffs'® complaint for
tailure to join as parties Jackson Terrace Ltd., the alleged
true owner of the property,wané Fidelity Savings and Loan
Association ("Fidelity"), the mortgage-holder. Because the
court has permitted plaintiffs to amend their complaint to add
Jackson Terrace Ltd. as a defendant, non-federal defendants’
motion is moot to the extent it deals with Jackson Terrace Ltd.
The court therefore considers the averments only as they relate
to Fidelit&.

According to non-federal defendants Sommers and
Leventhals, they transferred their interest in Jackson Terrace
to the Jackson Terrace Ltd. Partnership. Partnership papers
have been recorded, as have deeds from the partnership members
conveying their interests to the partnership itself. However,
the record does not contain documentation reflecting the
transfer of interests from Sommers and Leventhals to the
partnership or its members. Plaintiffs alleged in their
original complaint that Sommers and Leventhals were the owners
of the property, and non~federal defendants admitted this fact
in their answer filed November 26, 1988. Apparently, it was not
until this motion that defendants alleged that Sommers and
Leventhals were not the true owners.

Federal Rule of Civil Procedure 12 éstablishes that
within 20 days a defendant must answer a complaint or file a
responsive pleading, which may include a motion for failure to

join a party under Rule 19. It is not clear from the plain

g
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language of the rule whether failure to raise a joinder issue
prevents a party from later raising it. However, Rule 12(h)}({2)
provides that the "defense of failure to join an indispensable
party under Rule 19 ... may be ‘made in any pleading permitted or
ordered under Rule 7(a), or by motion for judgment on the
pleadings, or at the trial on the merits.” Thus, while the
rules expressly preserve the right to raise the failure to join

an indispensable party, the rules are silent as to the

consequence of failing to raise the failure to join a party who
is not indispensable,

In determining the timeliness of defendants' present
motion, the court must first determine whether either party is
indispensable. Joinder under Rule 19 entails a two-step
inquiry. First, the court must determine whether the absent
party 1is a necessary party. This regquires an examination of
whether: (1) in the person's absence complete relief cannot be
accorded to those already parties; (2) the person claims an
interest relating to the subject of the action and is so
situated that the disposition of the action in the persons
abgsence may (i) as a practical matter impair or impede the
person's ability to protect his interest or (ii} leave any of
the persons already parties to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by
reason of the claimed interest. If the court concludes that the
party is necessary but cannot be joined, i.e. the party is not
subject to service or whose joinder would destroy the
jurisdiction of the court, the court must‘determine whether to
nevertheless proceed in the absence of the party. If the court

o O m
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concludes that the party is indispensable the court may dismiss
the action.

Plaintiffs argue, and it is not disputed, that both
Jackson Terrace and Fidelity can be made parties. Both are
subject to service and neith;f would deprive the court of
jurisdiction over the case because jurisdiction is based upon
the presence of a federal question. Therefore, neither party
may be considered “indispensable“ under Rule 19. Conseguently,
Rule 12(h){2}, which preserves the right to raise the issue of
indispensable parties, is inapplicable.

Although Jackson Terrace and Fidelity are not
indispensable parties, defendants may nevertheless argue that
they are necessary parties under Rule 19 and in whose absence
the court should not proceed. However, the court need not reach
that question because a motion to dismiss for failure to join a
party who is merely "necessary" would be barred here as
untimely.

In Citibank N.A. v. Oxford Properties & Finance Ltd.,

688 F.2d 1259, 1262~3 n.4 (9th Cir. 1982), the Ninth Circuit

observed that

"fallure to join necessary parties is
waived if objection is not made in
defendant's first responsive pleading; it
is only the absence of an indispensable
party which may (possibly) be raised later.
Fed. R. Civ. P. 12, esp. 12{(h); Provident
Tradesmens Bank & Trust Co. v. Patterson,
3906 U.S., 102, 110~1l; Sierra Club v.
Hathaway, 579 F.2d 1162, 1166-67 (9th Cir.
1978}). _

Having failed to raise the issue of failure to join a necessary
party in its first responsive pleading, defendants waived their

-10-
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right to subsequently raise that issue. The present motion is

therefore barred as untimely and should be denied.

3. Motion To Dismiss For Failure to Show
Waiver of Sovereign Immunity

In a separate moti;h filed December 1, 1987, HUD asks
for dismissal of plaintiffs' complaint, contending that
plaintiffs have failed to establish the requisite waiver of
sovereign immunity.

It is well settled that the United States is immune
from suit except to the extent that it may consent to be sued
and the terms of its consent to be sued in any court define the

court's jurisdiction to entertain the suit. Kansas v. United

States, 204 U.S. 331, 342-43; United States v. Testan, 424 U.S.

392 (1976). A waiver of sovereign immunity cannot be implied

and must be unequivocally expressed by Congress. United States

v. Mitchell, 445 U.S. 535, 538 (1980). Thus, a party suing the

United States, its agencies or officers, must allege both a
basis for the court's jurisdiction, Fed. R. Civ. P. 8(a){1l), and
a specific statute containing a waiver of the government's
immunity from suit. Furthermore, any waiver nmust be strictly
construed in favor of the sovereign and not enlarged beyond what

the statutory language reguires. Ruckelshaus v. Sierra Club,

463 U.S. 680, 685-6 (1983). The plaintiff who sues the United
States bears the burden of showing that the government has

consented to suit. Cominotto v. United States, 802 F.2d 1127,

1129 (9th Cir. 1886); Cole v. United States, 657 F.2d 107, 109

{7th Cir.}), cert. denied, 454 U.S. 1083 (1981}).

It is not disputed here that the relief sought is

-11-
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against the sovereign. An action which is brought nominally
against a federal official acting in his official capacity is

normally considered to be one against the United States. Dugan

v. Rank, 372 U.S8. 609 (1963). "That being so, plaintiff's must

demonstrate a statutory basis for waiver of sovereign immunity.

Plaintiffs premise jurisdiction upon several
statutes, including: 28 U.5.C. § 1331, 1361, 1337; 28 U.S5.C. §
2201 and § 2202; and, 5 U.S.C. § 701-706. Although plaintiffs
argue that a waiver of sovereign immunity can be based upon any
of the statutes, to prevail against this motion plaintiffs need
only find one statute which waives immunity and authorizes the
action and relief sought. Finding, as the court does below,
that a waiver may be found in 5 U.S.C. § 703, the court need not
reach the remaining contentions of the parties.

In 1976, Congress made two statutory changes which
were intended to broaden the avenues for judicial review of
agency action by eliminating the defense of sovereign immunity.
First, Congress eliminated the amount in controversy reguirement
previously required by 28 U.S5.C. § 1331 in cases brought against
the United States, any agency thereof, or any officer or
employee sued in his official capacity. Second, the same act
amended 5 U.S.C. § 702 to provide that an action:

seeking relief other than money damages and

stating a claim that an agency or officer

or employee thereof acted or failed to act

in an official capacity or under color of

legal authority shall not be dismissed nor

relief therein denied on the grounds that

it is against the United States or that the
United States is an indispensable party.

(emphasis added). The critical question is thus whether

-] -
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plaintiffs seek relief "other than money damages."

Plaintiffs' first amended complaint, which the court

has permitted above, prays for both declaratory and injunctive

Plaintiffs first request a declaratory judgment that:

{a) HUD's sale of Jackson Terrace
without 100 percent of Section B subsidies
violated plaintiffs' statutory rights.

(b) HUD's failure to give the tenants
notice and an opportunity to comment on the
disposition violated statutes, regulations
and the due process clause.

{c}) HUD's decision to sell Jackson Terrace
with less than 100% subsidy was arbitrary
and capriciocus.

{d}) The disposition is null and void
because the Property Disposition Committee
failed to keep minutes of its activities
-and the Committee was not properly
constituted.

(e) HUD's approval of utility conversion
and allowance for section 8 tenants
violated statutes and violated tenants' due
process rights.

{£) HUD's failure to include the cost of
air conditioning into accounting rendered
the allowance unreasonable.

(g) HUD's sale of the mortgage and
cancellation of the Regulatory Agreement
violated federal law and the Constitution.

{h)} HUD's sale of the mortgage and
cancellation of the Regulatory Agreement
violated tenants' statutory and third party
beneficiary contractual rights.

(i) Setting of non-section 8 tenants'

rents higher than necessary to compensate
owners for operating and maintenance costs
violated federal law and the constitution.

Plaintiffs further request that the court grant the following

injunctive relief:

“l3-
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{(a) Order HUD to provide, and the -
non-federal defendants to accept and use,
Section 8 subsidies for an additiocnal 54
units and all eligible tenants for a
fifteen year period from the date of
Jjudgment.

(b) Alternatively, order that the sale of
Jackson Terrace be rescinded and the
property be returned to HUD's property

inventory.

(¢} Grant restitution of monetary relief
or prospective rent reduction to those
members of the class who, since June 3,
1981, have been harmed by the
unavailability of Section 8.

(d) Grant restitution in the form of
monetary damages, vouchers or Section B
certificates to those members of the class
who have left Jackson Terrace, to make them
whole for the period of time which they
were harmed due to the unavailability of
section 8,

(e) Direct HUD to reinstate the 1981
Regulatory Agreement and to rescind the
sale of the mortgage to the non-federal
defendants.

{f) Direct the non-federal defendants to
rescind the conversion of utilities from
project—-paid to tenant-paid.

(g) Direct HUD to establish a reasonable
utility allowance taking the additional
cost of air conditioning into consideration
and make restitution to those tenants who
have suffered harm due to the unreascnable
utility allowance established by HUD.

(h) Direct HUD to rescind rent increases
for non Section 8 tenants so that they are
no greater than those in effect for Section
8 units and grant restitution to those
tenants who were harmed by the cancéllation
of the Regulatory Agreement.

Sovereign immunity does not bar plaintiffs' action
insofar as it seeks injunctive relief or declaratory relief with

a prospective effect, even if it may require the expenditure of

~14-
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government funds at some future date. Edelman v. Jordan, 415

U.S. 651, 666-7 (1974). An action seeking an order that will
prevent the wrongful disallowance of future claims is an action
seeking specific relief and not damages, since no damages have

yet occurred. United States v. Testan, 424 U.S. 392, 403 (1976}

(distinguishing "between prospective reclassification, on the
one hand, and retroactive reclassification resulting in money

damages, on the other."); Bowen v. Massachusetts, 56 U.S.L.W.

4878, 4890 (June 29, 1988) (Scalia, J., dissenting).

With the possible exception of the request for a
declaration that the disposition of Jackson Terrace is "null and
void," the declaratory relief sought here would simply declare
the rights and obligations of the parties and would not, in and
of itself, require an expenditure of funds from the federal
treasury. § 702 would thus allow such relief.

At the time defendant's motion was filed, it was less
clear whether plaintiffs' prayer for injunctive relief,
including restitution, was a request for T"money damages" as
that term is used in 5 U.S5.C. § 702. However, in light of the

Supreme Court's recent decision in Bowen v. Massachusetts,

supra, it appears that all additional relief socught by the
plaintiff is permissible under 5 U.S.C. § 702 as being "other
than money damages."

The fact that a judicial remedy may require one party
to pay money to another is not a sufficient reason to
characterize the relief as "money damages." Boewen v.

Massachusetts, 56 U.S.L.W. 4878, 4882 EJune 29, 1988)y. It has

long been recognized that there is a distinction between an

D




SR e T I« - S | U % B O S

NN N N R OB O RN DS ke et et et bed el bed bl fed e
G =1 UYWMDY e DR e (O

-

action at law for damages -- which are intended to provide a
victim with monetary compensation for an injury to his person,
property, or reputation —~- and an equitable action for specific
relief ~~ which may include an order providing for reinstatement
of an employee with back pay, or for "the recovery of specific
property or monies, ejectment from land, or injunction either

directing or restraining the defendant officer's actions."

Larson v. Domestic and Foreign Commerce Corp.. 337 U.S. 682, 688
(1949) (emphasis added). |

Although the parties here devote much attention to the
meaning of "money damages" as used in 5 U.S.C. § 702, after

their briefs were filed in this case, the Supreme Court took up

that precise issue in Bowen v. Massachusetts, 56 U.S.L.W. 4878

(June 29, 1988), and, in my view, resolved the immunity

2/

gquestions presented by this case.

In Bowen, supra, the state of Massachusetts sought
declaratory and injunctive relief and asked the court to "set
aside"” a decision disallowing certain Medicaid reimbursements to
the state, and ordering monetary reimbursement. The court held
that the federal district courts, rather than the Court of
Claims, have jurisdiction to review a final Department of Health
and Human Services' order refusing to reimburse a state for a
category of expenditures under its Medicaid program. Id. at

4887. Moreover, the "monetary damages” aspects of the relief

2/ Bowen was an opinion of the court agreed to by only four
justices, but Justice White concurred in the result, including
the court's conclusion that the district court's order was not a
judgment for "money damages" within the meaning of 5 U.S.C. §
702.

-16- .
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sought by the state were held not to be "money damages" within

the meaning of § 702,

The State's suit to enforce § 1396b(a) of
the Medicaid Act, which provides that the
Secretary "shall pay" certain amount for
appropriate Medicaid services, is not a
suit seeking money in compensation for the
damages sustained by the failure of the
Federal Government to pay as mandated;
rather, it is a suit seeking to enforce the
statutory mandate itself, which happens to
be one for the payment of money. [citation
omitted] The fact that the mandate is

one for the payment of money must not be
confused with the guestion whether such
payment, in these circumstances, is a
payment of money damages or as specific
relief.

Id. at 4884. ({emphasis in original). The court thus viewed the
state’s sult as in the nature of an equitable action for
specific relief seeking reimbursement to which the state was
allegedly already entitled, rather than money in compensation
for losses suffered as a result of the disallowance.

The court finds no basis for distinguishing the relief
sought in the case at bar from the relief awarded in Bowen. The
primary relief socught here is to reguire HUD to rectify alleged
errors in selling Jackson Terrace with a subsidy for only 36
units, and later selling the mortgage such that all section 8
subsidies were terminated. Plaintiffs also seek reimbursement
for certain disallowances of utility allowance to which they
were entitled by statute. Plaintiffs do not seek consequential
damages, but rather seek restoration of subsidies that they
believe were illegally withheld.

On occasion, the relief sought is described by
plaintiffs so as to sound like damages. For example, plaintiffs

] F
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ask for "restitution in the form of monetary damages, vouchers
or Section 8 certificates" for tenants who were deprived of
subsidies but subsequently left Jackson Terrace. However, the
court must look to the basis. for the relief sought, and not the
particular parlance or terminology used. ™“Damages are given to

the plaintiff to substitute for a suffered loss, whereas

specific remedies ‘'are not substitute remedies at all, but
attempt to give the plaintiff the very thing to which he was

entitled.'" Bowen, supra at 4882 (guoting Maryland Department

of Human Resources v. Department of HHS, 763 F.2d 1441 (1985).

Here, Section 8 subsidies and utility allowances are the very
things to which plaintiffs claim they were entitled. That the
court may have to fashion different remedies tailored to
restoring the varied plaintiffs back to their rightful positions
does not change the restitutionary basis for the relief.

In light of the court's conclusion that the relief
sought in this case is not "money damages” within the meaning of
5 U.8.C. § 702, and that sovereign immunity has been waived, it
is unnecessary to reach the alternative bases advanced by the
plaintiffs for waiving sovereign immunity. Nor is it necessary
to reach defendant's argument that plaintiffs must identify a
senteqated fund 0 pay oyt any awwd of  omage
3ryregabzd fand oy pay 2ac 2y ryavd o9 damages because
GEténdandst Goroyumeny
1aZ2ndaats’ arfyaaat i3 prerisad on Thz - assamption that
plaintiffs sa2ek “"money damages.”

dad-the -partiageBaea avare of the Suprazase fourt's

holding in Bowen, supra, HUD may nevartheless have insistad, as

it did in its briefs filed before Bowen was decided, that the

court follow Thomas v. Pierce, 662 F. Supp. 519 (D. Kan. 1987},

-18-
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which involved facts nearly identical to those here. However,
in spite of Thomas's factual similarity with this case, the
court’'s result here would remain the same.

In Thomas, plaintiffs alleged that HUD's sale of an
apartment complex to private individuals without Section 8
subsidies on 100% of the units was arbitrary, capricious and
otherwise contrary to law. 1In a motion to dismiss, the
defendants argued that the action was barred by the doctrine of
sovereign immunity and that 5 U.$.C. § 702 was insufficient to
walve such immunity. The court agreed, rejecting plaintiffs’
claim that the relief sought was in the nature of "equitable
restitution.”

In reaching its conclusion, the court relied upon New

Mexico v. Regan, 745 F.2d 1318 (11th Cir. 1984), wherein the

11th Circuit held that an action seeking reimbursement to a
state of improperly withheld mineral royalties, though framed in
terms of declaratory and mandamus relief, was in reality one for

"money damages" not protected by § 702, The New Mexico court

read the legislative history of section 702 as supporting a
broader view of "damages," and as requiring the court to look to
the "thrust of the suit” to see if the plaintiff is seeking
money from the United States, and if so, the claim is barred.

Id. at 1322.. The Thomas court thus concluded:

"[T]lhe thrust of plaintiffs' suit goes
beyond mere injunctive and declaratory
relief. Plaintiffs' prime objective is to
have HUD subsidize all of the units of the
project, which would require extensive
expenditure of public funds. We conclude
that this suit is essentially one designed
to reach government monies and is a claim
for which the United States has not
-] G-
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consented to suit under the Administrative
Procedure Act.

Thomas, 662 F. Supp. at 525,

The Thomas decision is of no assistance to defendant's
contentions in this case. Firgt, to the extent that Thomas is
inconsistent with Bowen, the latter obviously should control.
Second, Bowen examined extensively the legislative history of §
702 and concluded, contrary to Thomas, that "money damagesf
should not be broadened beyond its plain language. Bowen at
4884. Third, the court's analysis was both minimal and premised
upon an error of law. The court's application of law to facts
is essentially contained in one paragraph and states in a
conclusory manner that the "thrust of plaintiffs' suit goes
beyond mere injunctive and declaratory relief." The court's
further conclusion that the suit is designed to "reach
government monies" states the standard for determining whether
the suit is against the sovereign, not whether sovereign
immunity is waived. Nor is there any authority suggesting that
the substantiality of the government funds affected has any
relevance to whether the relief sought is "money damages."
Thus, although Thomas is factually nearly identical to the case
at bar, it does not alter the court's conclusion that Bowen is
controlling.

On balance, because all of the relief requested by
plaintiffs can be classified as "other than méney damages"
within the meaning of 5 U.S.C. § 702, sovereign immunity has
been waived, and HUD's motion to dismiss should be denied.

Accordingly, IT IS HEREBY ORDERED that Plaintiffs’

-20-
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Motion To Amend, filed October 2, 1987, is GRANTED and
plaintiffs' First Amended Complaint lodged with this court on
October 2, 1987, is DEEMED FILED. IT IS FURTHER ORDERED that
non-federal defendants' Motign’to Dismiss and Reguest For
Sanctions, filed February 23, 1987, and HUD's Motion to Dismiss,
filed December 1, 1987, are hereby DENIED.

Date: August 4, 1988

it

Ronald S.W. Lew '
United States District Judge

P ]
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ROBERT L. BROSIO {'g ,,,E”’:
United States Attorney S
FREDERICK M. BROSIO, JR. [_*"
Assistant United States Attorney
Chief, Civil Division
BONNIE E. MacRAUGHTON =
Assistant United States Attorney UL“(ijis ‘n%$%¥ra
1400 United States Courthouse BSB“RAiaL'h°TOFGh”9é£hy
312 Neorth Spring Street
Los Angeles, Califormnia 90012
Telephone: (213) B94-4208

Attorneys for Federal Defendant
UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH WALKER, NO. CV 84-4370-RSWL(Bx)

MARIA VALLADARES, on behalf of

themselves and all others ORDER GRANTING PRELIMINARY
similarly situated,
PPROVE LA TION
Plaintiffs,
SETTLEMENT AGREEMENT RE
V.
TIiL E E

)

)

)

)

)

)

)

)

)
JACK KEMP, Secretary of the )
UNITED STATES DEPARTMENT OF )
HOUSING AND URBAN DEVELOPMENT; }
HERBERT and ROSELLE SOMER; )
LOUIS and ISOBEL LEVENTHAL;:; and )
JACKSOR TERRACE APTS., a 3
California Limited Partnexrship, )
)

)

)

)

)

)

)

)

Defendants,

FIDELITY FEDERAL SAVINGS
AND LOAN,

Defendant-Intervenor.

The Court having considered the Settlement Agreement Re
Utilities Issues submitted by and between defendant Jack Kemp, in
his official capacity as Secretary of the United States
Department of Housing and Urban Development, and plaintiffs,
Richard Walker, Elizabeth Walker, and Maria Vélladazes, on behalf

of themselves and all others similarly situated, by and through




Pl their respective counsel of record herein, it appears that good
cause exists to grant preliminary approval of said Settlement
Agreement. Accordingly,

IT 1S HEREBY ORDERED that preliminary approval of the
Settlement Agreement is granted and the hearing for final
approval of the Settlement Agreement Re Utilities Issues shall be

/
held on July 2%7 19%0 at 9:00 a.m. in the courtroom of the
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'} Honorable Ronald S.W. Lew. All objections to the Settlement

2 Agreement shall be submitted no later than July 46, 1990.

3
DATED: 5 JUN 1390 RONALD S. W. LEW
4 : UNITED STATES DISTRICT JUDGE

5| PRESENTED BY:

6| ROBERT L. BROSIO
United States Attorney
FREDERICK M. BROSIO, JR.
Assistant United States Attorney
8 Chief, Civil Division

N B et

10 dNNIE el MacﬁAUGHT@N
Assistant United States Attorney
11 Attorneys for Federal Defendant

12 DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT
13| OFFICE OF REGIONAL COUNSEL

14

F x
15£ SEMARIE FERNAND
16 Attorneys for Federal Defendant

LAW OFFICE OF CALIFORNIA
17 RURAL LEGAL ASSISTANCE

s A‘./fm,z%

190 A1CHARD S. KOHN
20

21

22
23" NATIONAL HOUSING LAW PROJECT

Ny

5 £aTHERINE M. BISHOVY
5 Attorneys for Plaintifls

Attorneys for Plaintiffs

26 (* Pursuant to authorization

cn June 1, 1299
27 ) - 3 -




U -BEE - - R B - A Y R T I S

gmun—mmmuu»—m
oo ~3 O W R W N e O

21

22

23

25

27

ER gy F_SERVICE BY ﬁA

I, Dina L. Holley, declare:

That I am a citizen of the United States and resident or
employed in Los Angeles County, California; that my business
address is Office of United States Attorney, United States
Courthouse, 312 North Spring Street, Los Angeles, California
90012; that I am over the age of eighteen years, and am not a
party to the above-entitled action;

That I am employed by the United States Attorney for the
Central District of California who is a member of the Bar of the
United States District Court for the Central District of
California, at whose direction the service by mail described in
this Certificate was made; that on June 4, 1990, I deposited in
the United States mails in the United States Courthouse at
312 North Spring Street, Los Angeles, California, in the
above-entitled action, in an envelope bearing the
requisite postage, a copy of:

ORDER GRANTING PRELIMINARY APPROVAL OF CLASS
ACTION SETTLEMENT AGREEMENT RE UTILITIES ISSUES

addressed to:

SEE ATTACHMENT TGO CERTIFICATE OF SERVICE
at their last known address, at which place there is a delivery
service by United States mail.

This Certificate is executed on June 4, 1990, at Los Angeles,
California.

I certify under penalty of perjury that the foregoing 1is true

j;)ﬁkd ﬁ%éfigpm

DINA L. HOLLEY ¢

and correct.
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Philip D. Dapeer, Esquire
George & Dapeer

3002 Midvale Avenue

Los Angeles, CA 90034

Burton S. Levinson, Esquire
Wendy ¥. Watanabe, Esquire
Levinson & Lieberman, Inc.
9401 Wilshire Blvd., Ste. 1250
Beverly Hills, CA 90212
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ROBERT L. EBROSIO

United States Attorney

FREDERICK M. BRCSIO, JR.

Assistant United States Attorney

Chief, Civil Division

BONNIE E. MacHNAUGHTOR

Azsistant United States Attorney
1400 United States Courthouse
312 North Spring Street
Los Angeles, California 90012
Telephone: (213) B%4-4208

Attorneys for Federal Defendant

UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH WALKER,
MARIA VALLADARES, on behalf of
themselves and all others
similarly situated,

Plaintiffs,
V.

JACK KEMP, Secretary of the
UNITED STATES DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT;
HERBERT and ROSELLE SOMER;
1.OUIS and ISOBEL LEVENTHAL; and
JACKSON TERRACE APTS., &
California Limited Partnership,

Defendants,

FIDELITY FEDERAL SAVINGS
AND LOAN,

Defendant-Intervenor.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. CV B4-4370~-RSWL(Bx)
REVISED EXHIBIT B TO
ETTLEMENT REEME

E ITIE

Exhibit B to the Settlement Agreement Re Utilities Issues,

attached hereto, has been revised by plaintiffs and the federal

I
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defendant pursuant to the Court's instructions and should be

substituted in place of the original Exhibit B.

DATED:

June &,

1990,

ROBERT L. BROSIO

United States Attorney

FREDERICK M. BROSI1O, JR.
Assistant United States Attorney
Chief, Civil Division

Assistant United States Attorney

Attorneys for Federal Defendant
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EILEEN McCARTHY

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 - 6th Street, $6/P. 0. Box 35
Coachella, Califernia 92236-0035
(619) 398-7261

RICHARD S. KOHN

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
san Francisco, California 94110
(415) 864-3405

CATHERINE M. BISHCP
NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94704
(415) 548-9400 ~

Attorneys for Plaintiffs/Intervenors

UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRIC& OF CALIFORNIA

RICHARD WALKER, FLIZABETH WALKER,
¥ARIA VALLADARES, on behalf of
themselves and all others
similarly situated,

Plaintiffs,
v.

JACK KEMP, Secretary of

HOUSING AND URBAN DEVELOPMENT, and
HERBERT and ROSELLE SOMER, and
1oU1s and ISOBEL LEVENTHAL,

JACKSON TERRACE APTS., a Califormnia
Limited Partnership,

Defendants,
And :
FIDELITY FEDERAL SAVINGS AND LOAN,

pefendant-Intervencre.

EXHIBIT B

1
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CV-84-4370-RSWL (Bx)

NOTICE OF PROPOSED
SETTLEMENT OF CLASS
ACTION AND HEARING
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70 ALL CURRENT AND FORMER SECTION 8 TENANTS AT
JACKSON TERRACE OF PROPOSED SETTLEMENT:

1. A proposed, partial Settlement Agreement has been reached

in Walker v. Kemp, No. CV-84~4370-RSWL (C.D. Cal. 1830). Iin
¥alker, the tenants sued the Departmeﬁt of Bousing éﬁd Urban
Development (HUD), the project owner and other parties. Tenants
challenged the change over of electrical utilities from project-
paid to tenant-paid and objected to the amount of the utility
allowance because it did not allow for air conditioning.

2. The Agreement proposes to settle all claims that the
tenants have against HUD concerning the electrical utilities. It
provides that the current utility allowance for all Section 8

tenants will be increased on July 1, 1990, to the following amounts:

0ld New
Utility Utility
Allowance Allowance
One Bedroom ) $24.00 §55.00
Two Bedrooms 28.00 61.00
Three Bedrooms 30.00 £5.00
Four Bedroonmns 32.00 ‘ 69.00

For every Section 8 tenant, the utility allowance is subtracted from
the rent you pay.

a. The proposed.Settlement.Agreement also provides that every
Section 8 tenant who lived at Jackson Terrace between April 1, 1984,
and June 30, 19%0, is entitled to a lump-sum payment for the past
failure of HUD and the owners of Jackson Terrace to subtract from
your rent the gld utility allowance. The amount that tenants will
receive will depend upon the length of time they were a Section 8
tenant at Jackson Terrace, whether the utility allowance was
deducted from the tenant's rent in the past, and the size of your

apartment.
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4. 1f the proposed Settlement Agreement is approved by the
Court, all eligible Section 8 tenants who are entitled to the
1ump-suﬁ payment MUST FILE A CLAIM FORM. No money will be
distributed unless a claim form is filed. If the proposed
Settlement Agreement is approved, claim forms will be available
at the California Rural Legal Assistance (CRLA) office, 1030
Sixth Street, No. 6/P.O. Box 35, Coachella, California
92236-0035.

5. The terms of the Settlement are more fully described in
the proposed Settlement Agreement. You may review the proposed
Settlement Agreement at the CRLA office in Coachella. Copies of
the proposed Settlement Agreemenf are also on file with the Clerk
of the Court, U.S. District Court for the Central District of
California, 312 N. Spring Street, Los Angeles, California sQ0lz,
Telephone: (213) 894-5697.

6. 1f you object to the terms of this proposed Settlement,

you should follow the procedures set out in Paragraphs 7-8.

Fair Hearing and Procedures for Obiection

7. The Court has not finally approved the proposed
Settlement Agreement. The Court will review the proposed
Settlement and hold a hearing on July 16, 1990 at 9:00 a.m. in
Courtroom 21 located in the United States Courthouse at 312 North
Spring Street, Los Angeles, California. The purpose of the
hearing will be for the Court to determine whether the proposed
Settlement Agreement is fair, reasonable and adequate. At the
hearing, any member of the class oOr subclass may appear and state
why the proposed Settlement Agreement should not be approved and

may present relevant evidence. If you want to appear at the
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objections to the proposed Settlement Agreement to:
Eileen McCarthy
California Rural Legal Assistance
Migrant Farmworker Project .
1030 -~ 6th Street, #6/P.0. Box 35
Coachella, California 92236-0035
Counsel for Plaintiffs
and
Bonnie E. MacNaughton
assistant U.S. Attorney
U.S. Courthouse
312 North Spring Street
Los Angeles, California 90012
Counsel for Defendant Jack Kemp, Secretary
of United States Department of Housing and
Urban Development

You must write the case name and number on any objection you
wish to file. The case name and number is Walker v. Kemp, No.
CV 84-4370-RSWL(Bx).

8. I1f you have any questions about the proposed Settlement
Agreement, you may contact Fileen McCarthy, California Rural
Legal Assistance, Migrant Farmworker Project, 1030 - 6th Street,
#6/P.0. Box 35, Coachella, California 92236-0035, (800)
322-2752, Counsel for Plaintiffs. If you call, please state that

you are calling with respect to Jackson Terrace.

- 4 -
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ATTACHMENT TO CERTIFICATE OF SERVICE

Eileen McCarthy, Esquire
California Rural Legal Assistance
1030 - 6th Street, No. 6

post Office Box 35

Coachella, CA 92236-0035

rRichard S. Kohn, Esguire
Law Office of California

Rural Legal Assistance
2111 Mission Street, Suite 401
San Francisco, CA 941140

Catherine R. Bishop
National Housing Law Project
1950 Addison Street
Berkeley, CA 94704

Philip D. Dapeer, Esquire
George & Dapeer

3002 Midvale Avenue

Los Angeles, CA 90034

Burton S. Levinson, Esquire
wWendy Y. Watanabe, Esquire
tevinson & Lieperman, Inc.
9401 Wilshire Blvd., Ste. 1250
Beverly Hills, CA 90212
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UNITED [ .©':5 DISTRICT COURT

CENTRAIL . 570-TCT OF CALIFORNIA

RICHARD WALKER, et al., NO. CV 84-4370~RSWL

o i Mg

Plaintiffs.

Ve
ORDER

P e

JACK KEMP, Secretary of
DEFPARTMENT OF HOUSING AN
URBAN DEVELOPMENT, et al.,

Defendant: .

o At S S

On August 14, 1313843, this Court heard cral argument on
(1) plaintiffs’ motion for :vwmary judgement on plaintiffs’ clain
that the sale of the mort::.n on Jackson Terrace by HUD violated
the Administrative Proceduviv- Act, and (2) federal defendants’
motion for summary judgerms: © .5 to the available remedies for the
improper sale of Jackson Terrace by HUD. The Court took these

matters under submission, and now hereby rules on these motions.
/77
77/
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I. PLAINTIFFS' HCTION FOR SUMMARY JUDGEMENT ON PLAIRTIFFS’ CLAIM
THAT THE SALE OF THE HORTG%GE VIOLATED THE ADMINISTRATIVE
PROCEDURE ACT.

Plaintiffs’ motion for summary judgement on their clain
that the sale of the mortgage violated the Administrative
Procedure Act is DENIED.

This Court in its July 10, 1989 order noted that while
the provisions of the U.S. Code upon which HUD relies do indeed
vest great discret.ion in the Secretary to dispose of HUD assets
on “terms as he may fix”, none of the statutory language suggestg
that the Secretary may act in a manner that is inconsistent with
the broad. stateme:its of congressional intent which are included
in the National Housing Act.

Plainti.  fs contend that the sale of the mortgage Ly
federal defendant violated the Administrative Procedure Act, 5
USC §706(2)(a) (which prohibits HUD from acting in an arbitrary
or capricious marner} in that federal defendant cancelled the
Regulatory Agreement without considering the impact of doing so
on low-income fu: . ies, and congressional intent included irn the
National Housing Act (12 USC 1701 et seq). Plaintiffs contend
that federal def:zndant’s sole purpose and consideration in
selling the mortgage and cancelling the Regulatory Agreement was
to allow the precperty to be sold for as much money as possible
to aid in balancing the federal budget. Plaintiffs further

contend that fedzrzl defendant failed to explore other feasible
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alternatives.

Federal defendant contends it did consider the
congressional desire to provide housing for low-income families,
and determined that that interest was adequately protected even
though the Regulatory Agreement was cancelled because the owners
of the property were still bound by the Section 8 Housing
Assistance Payments contract, which provided Jackson Terrace
tenants with adequate protection. Federal defendant also
contends that plaintiffs do not have standing because (1) they
are not intended third party beneficiaries of the Regulatory
Agreement between the new owners (Somers and Levanthals), and (2)
they have not suffered any injury by the cancellation of the
Regulatory Agreement because the Section 8 assistance contract
was still in place. Federal defendant also requested that we
construe its opposition to plaintiffs’ motion as a cross-summary
judgement motion.

Standing

Federal defendant contends that plaintiffs have no
standing because they are not intended third party beneficiaries
of the Regulatory Agreement between federal defendant and the
Somers and ievanthals, and cite a number of cases in support.
However, this argument is misplaced. Plaintiffs are not suing td
enforce the terms of the Regulatory Agreement} thus, whether they
have standing to do so is irrelevant. Rather, plaintiffs contend

that the cancellation of the Agreement violated the
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Administrative Procedure Act. Thus, federal defendanc’s
argument here is without merit.

Federal defendant also contends that plaintifs have
suffered no "injury in fact”. However, this argument is also
meritless because the Regulatory Agreement provided a much
broader range of protections than the Section 8 contreat, and
both were in effect prior to the sale whereas only one was in
effect after the sale. Thus, plaintiffs have indeed been
injured.

Federal Defendant’s Violation of the APA

The reviewing court shall hold unlawful and set aside
agency action found to be arbitrary, capricious, and abuse of
discretion, or otherwise not in accordance with law.
Administrative Procedure Act, 5 USC §706(2)(a).

Congress has affirmed the national goal of making
available a decent home and suitable living environmernt for every
American. National Housing Act, 12 USC §1701t.

In exercising his discretion to dispose of H'/D-acquired
property, the Secretary must act, whenever possible, i1 a manner
which is consistent with the objectives and priorties of the
National Hoﬁsing Act. Actions taken without consideration of
these policies will not stand. However, the Secretary has no
obligation to dispose of property he acquires as low-income
housing. Russell v. Landrieu, 621 F.24 1037 (9th Cir. 1980).

In Walker v. Pierce, 665 F.Supp. 831 (N.D.Cal. 1987),
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Judge Peckham stated that although HUD enjoys breoad discretion ir
choosing the means for achieving national housing objectives, the
Secretary’s actions must be invalidated if he acts only to obtain
maximum financial return for HUD and he fails to consider aﬁd
implement alternatives that would have enabled him to effect the
objectives and priorities of the National Housing Act.

In the instant case, plaintiffs contend that federal
defendant’s sole goal in selling the mortgage was to raise as
much money as possible to help cut the federal deficit. On the
other hand, federal defendant admits that the reason the mortgags
was sold was to help balance the federal deficit, but that they
did so only after concluding that the low~income tenants wculd beg
adequately protected by the Section 8 contract left in place.
Thus federal defendant in essence contends it did in factl
consider the policies of the National Housing Act, and concluded
such policies would not be hampered by its acts. In reply,
plaintiffs contend that federal defendant is only now juctiiying
its actions (”post hoc rationalization”) and that it did not
decide.to sell the mortgage only after deciding the tenants were
adequately protected by the Section 8 contract.

fhus, there is a question of fact as to whether federal

—

U .

defendant con51dered how the cancellatlon of the Regqulatory

Agreement and the retention of the Sectlon 8 contract would

e — i — e

h*n*nﬂt and prcmate the Natzonal Hou51ng Act's objectlves before

selllng the mortgage, and whether federal defenﬁant coﬂszd@Led
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alternative courses of action. Therefore, summary judgement is

not proper here.

IXI. FEDERAL DEFENDANT’S MOTION FOR SUMMARY JUDGEMENT ON THE
AVATIABILITY OF REMEDIES FOR THE IMPROPER SALE OF JACKSON
TERRACE.

Federal defandant’s motion for summary judgement on the
availability of remedies for the improper sale of Jackson Terrace
is DENIED.

Federal defendant’s motion is brought in response to
this Court’s previous grant of summary judgement wherein we ruled
that the sale of Jackson Terrace with 40% Section 8 assistance
was arbitrary and capricious in violation of the Administrative
Procedure Act. Federal defendant brings this motion on the
ground that notwithstanding the foregoing ruling, plaintiffs are
not entitled to any relief because they they have not suffered
any injury as a result of federal defendant’s wrongful acts.

The Adminisi.ative Procedure Act, 5 USC §702, provides
that a person sufferiig legal wrong because of agency action, or
adversely affected or sggrieved by agency action, is entitled to
judicial feview therect.

A.person aggrieved by agency action has standing under
§702 to challenge that action if it caused him ”injury in fact”
and the alleged injury is to an interest arguably within the zone
cf interests to be protected by the statute the agency is claimed

to have violated. To show “injury in fact”, plaintiff must

1
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allege a particularized in,ury concretely and demonstirably
resulting from defendant‘s action, which injury will be redressed
by the remedy sought. Starbuck v, San Francisco, 556 F.2d 450
(9th Cir. 1977}; American Motorcyclists Assoc. v. Watt, 534
F.Supp. 923 (C.D. Cal. 1981): Association of Data Processing
Organizations v. Kamp, 397 U.S. 150 (1970); Sierra Club v.
Morton, 405 U.S. 727 (1972): Barlow v. Collins, 397 U.S. 159
(1969) ; Glacier Park Foundstion v. Watt, 663 F.2d 882 (9th Cir.

1881). A plaintiff must show threatened or actual distinct and
palpable injury, fairly traceable causal connection between the

injury and the challenged conduct, and substantial liklihood that

the relief requested will iedress the injury. Preston v.

Heckler, 734 F.2d 1359 (9th Cir. 1984): Walker v. Pierce, 665

F.Supp. 831 (N.D.Cal. 1987).

HUD originally planned to sell Jackson Terrace subject
100% (all 90 units) to Scciion 8 assistance contracts. At that
rime 78 of the 90 units were occupied by people receiving Section
8 assistance. However, j!-r to the sale, John Citso (whose
declaration is attached ¢ federal defendant’s motion), an
employee of HUD, caused - tudy to be done on Jackson Terrace.
This study éllegedly showed a drastic decrease in the number of
Section 8 people living a’ Jackson Terrace, i.e. only 25-30 units
occupied by Section 8 recipients, and concluded that 40% (36
vnits) reserved for Section 8 recipients would be sufficient.

Accordingly, Jackson Terrace was sold to its new owners (the
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Somers and the Levanthals) with only 40% (36 units) regquireda to
be reserved for Section 8 recipients.

In the years following the sale, John Citso caused the
usage of Section 8 assistance at Jockson Terrace to be monitored.
Attached to Mr. Citso’s declaration are HUD internal control
sheets which show that from June 1981 to December 1985 not all of
the 36 Section 8 units were consistently utilized for two, or
even four, vears from the date of the sale. Thus, federal
defe:dant contends, no one entitled to Section 8 assistance .as
or has been denied a Section 8 unit at Jackson Terrace, and 50 ng
one was harmed.

.Conversely, plaintiffs contend that they were in fact
injuied in two ways. First, plaintiffs argue that they suffered
injuiy to their statutory rights. Plaintiffs argue that siice
their statutory rights have been vioclated, they need not showuw
actual injury, and cite several cases purportedly supporting this
position. However, this argument is meritless because the . .es
cited do not provide that mere violation of a statute withou~
injury in fact entitles one to a remedy. Rather, those casers
provige that injury in fact must be shown.

Sécond, plaintiffs argue that they have indeed s ffered
economic injury. Plaintiffs a?tach to their initial opposiition 6
declarations from Jackson Terrace tenants or former tenants with
which they attempt to show that people receiving Section 8

assistance have been denied Section 8 units at Jackson Tei.. -u.
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However, these declarations fail to do that job. The
declarations merely state the declarant’s yearly income over a
period of years, the monthly rate of rent they paid at Jackson
Terrace, and whether and when they occupied a Section 8 unit at
Jackson Terrace. The declarations do not state that the

declarants were denied a Section 8 unit or that they cannot now

~get a Section 8 unit at Jackson Terrace because none are

available.

At the August 14, 1989 hearing, thz Court indicated to
plaintiffs’ counsel that the declarations were insufficient to
rebut federal defendant’s claims, and so tock the matter under
submission and allowed plaintiffs to file supplemental
declarations, and federal defendant a reply thereto. The
supplemental declarations and reply thereto were so filed.
Unlike the declarations in plaintiffs’ initial opposition,
plaintiffs’ supplemental declarations state ihat the declarants,
during the relevant time period, were eligik'= for Section 8
units, asked the management at Jackson Terre~c if they could be

placed in a such a unit, and were told that '~ units were

Va4
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s
/77
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availab}é'at the time but that their names would be placed on a
%iiting list. Such allegations create a material issue of fact
and render sumnmary judgementmimproper here. Accordingly, federal
defendant’s motion is denied.

IT IS SO ORDERED.

DATED: September ]3, 1589

United States District Judge

Walker v, HUD, CV~84-4370-RSWL

(1) Plaintiffs’ motion for summary judgement re sale of mortgage
violate APA; (2) Federal defendant’s motion for summary judgemendy
re remedies available for wrongful sale of property.

1¢
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

Richard Walker, et al., NO. CV-84~4370-RSWL
Plaintiffs,
v.

JACK KEMP, Secretary ORDER
of HCOUSING AND URBAN

DEVELOPMENT, et al.

Defendants.

On January 26, 1989 this Court issued an Order in which
it ruled upon all of the then pending motions in the case with
the exception of plaintiffs’ motion for partial summary judgment
on the claim that the sale of Jackson Terrace must be set aside
because the Property Disposition Committee had not kept minutes
of the meeting at which it authorized the sale of Jackson Terrace
with only 40% Section 8 subsidy. In that Order, the Court
determined that HUD had not provided sufficient materials
concerning the deliberations of the Property Distribution

Committee and remanded to HUD to collect and provide
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to the Court all material that the propérty distribution
Committee used in making the decision to sell Jackson Terrace
with the limited subsidy. The Court indicated that it would
consider plaintiff’s motion for partial summary judgment when
that record was provided. |
During the period in which HUD was preparing the
supplemental material, plaintiffs filed a motion for
reconsideration and clarification of several other aspects of the
Courts January 26, 1989 Order. In particular, plaintiffs’ asked
the Court to (1) restore paragraph 2(a} of the Prayer for Relief;
(2) grant plaintiffs previcusly denied motion for summary
judgment on the allegation that HUD violated 12 U.S.C. §1715z-1b
when it sold Jackson Terrace without notice and comment; (3)
vacate the grant of summary judgment to HUD on the issue of the
“reasonableness” of the utility allowances: (4) vacate the grant
of summary judgment to HUD on the issue of reasonable access to
utility information; and (5) clarify the Court’s order relating
to the mortgage sale. Following the filing of that motion,
plaintiffs filed a motion to strike the affirmative defenses of
Intervenor Fidelity Federal Savings and Loan Association and a
motion to bifurcate the trial. All of these motions were taken
under submission without oral argument pursuant to Fed. R. Civ.
P. 78. In this Order, the Court will rule on the motion left
undecided in the January 26, 1989 Order and all of the

subsequently filed motions.
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I. Plaintiffs Motion For Summary Judgment on the Allegation

that the Sale of Jackson Terrace With Fortvy Percent Section

Eight Subsidy Must be Vacated Because the Property

Distribution Committee Failed to Keep Minutes
Plaintiffs’ Motion is GRANTED IN PART AND DELIED IN

PART. Plaintiffs’ motion is GRANTED as to the allegation that
the Property Disposition Committee failed to keep minutes of its
deliberations concerning Jackson Terrace in violation of its
delegation of authority as set forth in 35 Fed. Reg. 4022-23
(March 3, 1970) and 41 Fed. Regq. 269%46-47 (June 30, 1976).
Summary Jjudgment is further granted as to the allegation that
such a failure cannot be described as “merely procedural” or
"poor housekeeping.” The law is clear that the minutes which
should have been kept by the committee were an integral and
necessary aspect of the sale of Jackson Terrace. Indeed, the law
is clear that the failure to keep minutes is a sufficient basis
for the Court to vacate the sale in its entirety.? However, to

the extent that plaintiffs’ motion seeks to impose upon the Court

lThe argument put forth by non-federal defendants that the
Court is without the authority to vacate the sale is without
merit. While vacating the sale would create difficult and novel
prokblems concerning the non-federal defendants, both those
involved in the case at the outset and those who later
intervened, the Court is not convinced that the rights of those
parties present a legal impediment to vacating the sale. Rather,
at this stage in the litigation, the Court sees the issue of the
rights of the non-federal defendants as relevant gnly to the
equitable considerations relevant to fashioning relief, and not
to the underlying authority of the Court to set aside HUD actions
which were taken in violation of clearly established law.

3
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a mandatory duty to vacate the sale, the motion is BENIED. The
Administrative Procedures Act generally limits the authority of
this Court to grant relief which is other than vacating the
unlawful agency action and remanding to the agency for further
proceedings. However, and as noted in the Court’s January 26,
1989 Order, the APA allows the Court, in exercising equitable'
discretion, to order such relief as is required by the exigencies
of the case. Asarco, Inc. v. Occupational Safety & Health Ad.,
647 F.2d 1 (9th Cir. 1981). Thus, in a case such as this where
the inclusion of innocent parties in the dispute has created
"exigencies” that are largely independent of the relief
originally sought by plaintiffé, the Court may vary the relief
available and attempt to fashion relief that will protect the
rights of all parties involved. This, may or may not include an
order vacating the agency action. Thus, while plaintiffs are
entitled to summary judgment on their claim that the sale of
Jackson Terrace with less than 100% Section 8 subsidies was

unliawful, the Court will not, at this peoint, vacate and set

aside the sale.?

2While the Court is not yet willing to state that the sale
must be set aside, the Court’s unwillingness to do so should not
be taken as an indication that the Court has adopted the position
of Intervenor Defendant Fidelity Federal Savings and Loan
Association that the sale is merely “voidable” and “not” void.
To the contrary, if the Court determines that the sale need be
set aside, this will be done based on a finding that the Property
Disposition Committee did not lawfully authorize the sale. Thus,
the sale was ”void” from the outset. The Court, at this point,
holds only that the relief to be granted at the conclusion of
this case need not include a declaration that the sale is void
if other relief can be fashioned which will vindicate the rights
of the plaintiffs.
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The Court’s Findings of Fact and Conclusions of Law in
support of the grant of summary judgment to plaintiffs follow:

Plaintiffs filed their Second Motion for Summary
Judgment on February 25, 1987. In that motion plaintiffs asked
the Court to declare that the sale of Jackson Terrace with only
40% Section 8 subsidy was unlawful and must be vacated.
Plaintiff argued that the Property Disposition Committee, a
committee of HUD officials charged with reviewing the propriety
of all HUD property dispositions, had been improperly constituted
and had failed to comply with various HUD regulations in
reviewing the proposed sale of Jackson Terrace. In particular
plaintiffs argued that the failure of the Committee to keep
minutes of their meetings or to review tenant comments made the
approval of the Jackson terrace sale "arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance of the law.”
5 U.8.C. §706(2) (A).3 Both Federal and non-federal defendant
properly opposed the motion.

On January 26, 1989 the Court issued an order which
disposed of plaintiffs’ motion in part. The Court denied
plaintiffs’ motion for summary judgment on the claim that,
because the Committee had been impropetly constituted, the sale

of Jackson Terrace was invalid. The Court held, in essence, that

31n the February 25, 1987 motion Plaintiffs also moved for
summary judgment on a separate issue not relevant to this order.

5




[

e I~ . T ¥ T - ¥

10
11
12
13
14
15
16
17
18
19
20
21
22
23

25
26
27
28

in the absence of a clear violation of a statutory or regulatory
mandate concerning the composition of the Committee, the Court
would defer to the discretion of the Agency in formulating
policies for designating memﬁérs of the committee. January 26,
1289 Order pp. 20-21. The Court then declined to rule on
plaintiff’s motion in so far as it concerned the failure to keep
minutes and other procedural viclations. The Court determined
that the failure to keep minutes was not necegsarily indicative
of arbitrary or capricious action and that a thorough review of
the entire record relative to the Committee’s decision was
necessary before the Court could properly consider the motion for
summary judgment. The Court thus ordered HUD to assemble all
"materials that the committee used in making [the] decision” to
sell Jackson Terrace with a 40 percent Section 8 subsidy and file
them with the Court no later than March 31, 1989. Plaintiffs
were allowed until April 17, 1989 to file comments on these
materials.

The materials assembled by HUD and plaintiffs’
comments in response thereto were timely filed and have now been
considered by the Court together the papers originally filed in
support of and in opposition to the motion. Having reviewed all
of these materials the Court has concluded that the decision to
sell Jackson Terrace with 40% Section 8 subsidy was indeed
"arbitrary and capricious, an abuse of discretion, or otherwise

not in accordance with the law.” First, the decision
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of the Committee, to the extent that it actually operated as a
committee, was made in violation of very specific statutory
directives concerning its proper functioning. While the
violations are legion, the most serious of them appears to be
the failure of the Committee to keep minutes--or any other record
of its deliberations or the thoughts or concerns of the
individual committee members. As noted, this failure does not
necessarily establish arbitrary or capricious conduct. However,
the papers filed by HUD in response to the January 26, 1989 order
demonstrate that HUD is unable to present a record which
establishes that the Committee carefully considered the facts
relevant to a sale with only 40 % Section 8 subsidy. Rather,
the papers indicate that the decision to sell with a limited
subsidy--a radical departure from that Committee’s decision of
only ten months earlier to sell with 100 percent subsidy--was
not carefully considered. The Committee members appear to have
been presented with a highly conclusory report which radically
changed the description of the tenant population at Jackson
Terrace. However, despite the report’s conclusory nature and
without any discussion, objection, or inquiry the committee
unanimously approved the amendment. This cannot be described
as anything other than arbitrary and capricious conduct.

The Property Distribution Committee is a creation of
the Secretary of HUD. Pursuant to 42 U.S.C. 3535, the Secretary

"may delegate any of his function, powers, and duties
to such officers and employees of the department as he
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may delegate, may authorize such successive
redelegations of such functions, powers, and duties, as
he may deem desirable and may make such rules and
regulations as may be necessary to carry out his
functions powers and duties.

Since 1970, the Secretary’s responsibility to approve
dispositions of HUD owned multifamily housing projects has been
delegated to the Property Disposition Committee. Pursuant to a
Redelegation of Authority and Assignment of Function published at
35 Fed. Reg. 4022 (March 3, 1970), the Property disposition
Committee was created and assigned various functions. Section
B(4) of the Delegation provided:

the Committee shall meet at the call of the Chairman

and shall maintain minutes of each meeting. Such

minutes shall be dated, consecutively numbered, and

shall be signed by each member who attended the

meeting. The original of the minutes shall be retained

in the official records of the department.
On June 30, 1976, HUD published a Redelegation of Authority of
the Property Disposition Committee. 41 Fed. Reg. 26946-47 (June
30, 1976). Section E of the Redelegation provides, in pertinent
part:

Sec. E. Procedures

The following procedures shall apply to the Central

Office Committee and to each Regional Office, Area

Office and Insuring Office Committee (herein called
the Committee):

1. The Committee shall meet at the call of the
chairman or Acting Chairman. Any Committee action must
be taken at a meeting of the Committee and nust be
approved by a majority vote of all members of the
Committee, whether present or not. The Committee shall
maintain written minutes of each meeting. Such minutes
shall be dated, consecutively numbered, and shall be

signed by each member attending the meeting, indicating

8
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either an affirmative or negative vote. Copies of all
executed minutes together with a copy of each approved
disposition program shall be submitted to the Director,
Office of Property disposition, Office of Housing,
within three working days. following the meeting of the
Committee, and to the Regional Administrator for the
disposition program approved by other than the Regional
Office Committee.
2. The minutes of the meeting and disposition shall
constitute the basis for the public offering and
acceptance or rejection of bids and the execution of
all documents and instruments relating and incident
thereto, including instruments of conveyance.
(emphasis added).4 The record currently before the Court
demonstrates that the Property Disposition Committee failed to
conform to the terms of its delegation and assignment of
function. No minutes of the meetings were kept and HUD has
proved incapable of presenting to the Court any form of record
which indicates that the Property Distribution Committee
carefully considered the sale of Jackson Terrace. Rather HUD has
submitted to the Court the declarations of four members of the
Committee each of whom state that they have no independent
recollection of the sale of Jackson Terrace and the declaration

of a fifth who states only that he has no reason to believe

proper procedures were not followed during the course of the

/777

4The Redelegation of authority to the Property Disposition
Committee was amended several times after 1976. However, None of
the amendments altered the Property Disposition Committee’s
mandatory duty to take minutes which were to serve as a basis
for any action to be taken by the Committee. See Memorandum of
Points and Authorities In Support of Plaintiffs’ Second Motion
for Partial Summary Judgment filed February 25, 1987, p.s8.

9
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approval of the sale of Jackson Terrace.® Thus, even if the
Court were to hold that the obligations specifically imposed on
the Committee by regulation were in some way waivable if the
actions taken by the Committ;é were shown to have been reasonably
considered, here HUD has produced nothing to show the Committee
fully considered the sale of Jackson Terrace with only 40%
Section 8 subsidy. Thus, the sale must be held to be arbitrary
and capricious.®

The Court’s review of the record presented by HUD also
indicates that there are other gaps in the administrative record
which dictate holding HUD’s action to be arbitrary and
capricious. First, the record indicates that at the time of the
original 100 % Section 8 recommendation, notice of the impending
sale was given to the City of Indio and other governmental

entities pursuant to 24 C.F.R. §290.33(a)(2). The purpose of

aes

°The four committee members are Conrad Egan, Kenneth Moul,
D. Carlyle Blevins, and George O. Hipps. The fifth is Robert P.
Kalish.

®HUD’s longstanding argument that the decision to sell with
only 40% Section 8 subsidies is supportable based on a tenant
survey conducted prior to the authorization of the sale does not
alter the Court’s holding. Even if the Court assumes that a
second tenant survey was conducted and that the survey would
properly support the decision, the fact remains that the
Committee authorization was fatally flawed in that no minutes
were kept and there is no evidence that the Property Disposition
Committee carefully considered the sale of Jackson Terrace.
Thus, even if HUD had accurately measured the income of the
project tenants and other relevant factors, the decision to sell
with only 40% Section 8 subsidies was not lawfully made.

10
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this notice was to determine whether those entities had an
interest in acquiring the proiject. However, no hotice was given
to these same entities that HUD was considering selling the
project with only 40 % Secti;ﬁ 8 Subsidy. This was not done
despite the fact that at least one government entity, the City of
Indic, had expressed an interest in purchasing the property with
less than 100 % Section 8 subsidy. This failure ﬁo give notice
is a direct breach of HUD’s obligation under 24 C.F.R.
§290.33(a} (2) and, like the failure to keep minutes, establishes
arbitrary and capricious conduct. Second, 24 C.F.R. §290.35%
requires that the disposition analysis presented to the Committee
must include #[a] summary of comments received from the tenants,
the public, the local Public Housing Agency and any other
governmental agencies regarding the disposition of the project.”
The record presented to the Court contains no such summary and
does not even indicate that comment was solicited from the
tenants or the public. This, like the failure to keep minutes
or act in accordance with 24 C.F.R. §290.33(a) (2), establishegd

arbitrary and capricious conduct.

II. Plaintiffs’ Motion for Reconsideration--The Restoration of

Paragraph 2(a) of the Praver for Relief

Plaintiff’s motion to restore paragraph 2(a) of the
First Amended Complaint is GRANTED. As the Court held in the

January 26, 1989 Order, the Administrative Procedures Act, 5

11
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U.S.C. §§ 701-706 permits the Court to engage in the requested
judicial review and provide relief in accordance with the

"exigencies of the case” and equitable principles. Asarco, Inc.

v. Occupational Safety & Health Ad., 647 F.2d 1 (9th Cir. 1981).

Upon reconsideration, the Court has concluded that the relief
requested in paragraph 2(a), or a limited variant of such relief,
could conceivably be found in the exigencies of the case and thus
could be ordered by the Court after a full hearing on the merits
of plaintiffs’ claims. As such, the Court’s order striking that

paragraph was entered in error and must be vacated.’

ITI. Plaintiffs’ Motion For Reconsideration: The Grant of

Summary Judgment to Defendants on the Issue of Reasonable

Access to Ttility Information

Plaintiff’s motion to vacate the grant of summary
judgment on the issue of reasonable access to utility information
is GRANTED. Upon reconsideration the Court has determined that

genuine issues of material fact remain to be resclved before the

7The Court has considered HUD’s argument that such relief is
unavailable to plaintiffs as it would interfere with the contract
rights of the non-federal defendants and, as a preliminary
matter, found this argument to be unpersuasive. First, any harnm
that non-federal defendants may suffer as a result of the order
may give rise to a legally distinct claim which can be
adjudicated after the rights of the present plaintiffs are
vindicated. Second, and as this order indicates, the rights of
the non-federal defendants under the purchase agreement and
related documents are not at all clear at present. Thus, any
order striking a prayer for relief based on the rights of non-
federal defendants is necessarily premature.

12
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Court can determine the “reasonableness” of the access to utility
information provided by HUD to plaintiffs. 1In deoing so, the
Court 1is particularly mindful that the report prepared by Mr.
Karr, a report HUD seens notmfo dispute relying upon in
determining plaintiffs’ utility allowances, appears not to have
been made available to plaintiffs despite repeated requests for
documents relevant to the determination of utility allowances at

Jackson Terrace.

IV. Plaintiffs’ Motion for Reconsideration--The Refusal to

Grant Plaintiffs’ Motion for Summary Judgment on the Claim

that HUD violated 12 U.$.C. 1715z-1b When it sold Jackson

Terrace without Giving Notice and Opportunity to Comment

Plaintiff’s motion to reconsider the refusal to grant
summary judgment to plaintiffs on the allegation that HUD sold
Jackson Terrace without the notice to tenants and cpportunity to
comment reqguired by 12 U.S.C. 1715z-1b is GRANTED. The failure
to provide the tenants at Jackson Terrace with notice of the sale
and timely opportunity to comment constitutes arbitrary and
capricious conduct which renders the subsequent sale of Jackson
Terrace unlawful. While 12 U.S.C. 1715z-1b provides that notice
of proposed property dispositioﬁs be given as the “”Secretary

deems it appropriate” the purpose of the statute is clear:

/777
/777
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Notice is to be given in all situations in which active tenant
participation may inform the disrection of the Secretary as to
the effects of the proposed sale. Here, HUD has provided the
Court with no rationale uponmwhich the Secretary could have
determined that notice to the tenants of Jackson Terrace was not
appropriate. Thus, the failure of HUD to give notice ang accept
comment constitutes arbitrary and capricious conduct.”8

IV. Plaintiffs’s Motion for Reconsideration--The Mortgage Sale

Issues
Plaintiff has requested that the Court reconsider two

distinct aspects of its January 26, 1989 oxrder concerning the
mortgage sale. First, plaintiffs seek clarification that they
will be allowed to proceed to trial on the claim that because the
Secretary did not consider all relevant factors before
determining to sell the Jackson Terrace mortgage, the sale of the
rmortgage must be set aside as arbitrary and capricious. Second,
plaintiff seeks clarification as to whether or not they will be
permitted to proceed to trial on the claim that the Deed, Deed of
Trust, or Regulatory Agreement must be reformed so as to include

Appendix A. Each of these issues will be addressed separately.

/777
/177
/777

8As discussed in Section I above the Court holding that HUD
acted unlawfully in selling Jackson Terrace does not necessarily
reguire that the sale be set aside.

14
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A. The Failure to Congider All relevant Factors In Determining

to Sell the Mortgage

In their motion fo;‘partial summary judgment filed on
January 20. 1989 Plaintiff urged the Court toc amend the sale of
the Mortgage to non-Federal defendants because the sale had been
approved by the Secretary without proper consideration of all
relevant factors. Essentially, Plaintiffs argued that the
the Secretary had determined to sell the Jackson Terrace
mortgage solely for the purpose of raising funds and did not
consider any of the purposes of the National Housing Act as

required by statute and significant case law. See Walker v.

Pierce, 665 F. Supp. 831 (N.D. Cal. 1987) (and cases cited
therein). Federal defendants opposed the motion arguing that
there was no direct limitations on the Secretary’s discretion to
authorize the sale of the mortgage and cited provisions of the
United States Code which appear to grant the Secretary broad
discretion in disposing of a variety of HUD assets. See January
26, 1989 Order at 32. In the January 26, 1989 Order the Court
adopted HUD’S view of the sale of the mortgage stating that ”in
the absence of any statutory or regulatory directives restricting
the Secretary’ decision to sell the mortgage, [the Court] must
conclude that there was no abuse of discretion.”

Plaintiffs now ask the Court to reconsider that ruling
and allow plaintiff to proceed to trial on the claim that the

Secretary failed to properly consider 7all” (plaintiffs really

15
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mean "any”) of the factors that, under the Naticnal Housing Act,
should have been considered prior to selling the mortgage.
Plaintiffs rely heavily on the opinion of Judge Peckham in

Walker v. Pierce cited above. In that case, Judge Peckham

temporarily enjoined HUD from proceeding with a large mortgage
sale, preliminarily holding that the sales would be unlawful
because HUD had not considered the objectives of the National
Housing Act but had simply determined to sell the mortgages as a
deficit reducing measure. Having now reviewed Judge Peckham’s
opinion the Court has determined that the Court’s Jahuary 26,
1989 Order was in error. While the provisions of the U.S. Code
upon which HUD relies do indeed vest great discretion in the
Secretary to dispose of HUD assets on “terms as he may fix,” none
of the statutory language suggests that the Secretary may act in
a manner that is inconsistent with the broad statements of
congressional intent which are included in the National Housing
Act. As such, plaintiffs are entitled to prove at trial that the
Secretary failed in his statutorily mandated duty to follow the

policies of the National Housing Act.?

9The Court recognizes that such a determination might well
be appropriate for determination on summary judgment as it
depends upon what is or is not contained in the administrative
record. While the fast approaching trial date might normally
preclude a summary judgment motion, the Court has determined that
intervening trials may result in this case being placed on
trailing status for several weeks. As such, if plaintiff’s seek
to file such a motion--fully briefed-- the Court will entertain
that motion.

ié6
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B. Plaintiff’s Motion for Reconsideration--The Reformation of

the Deed, Deed of Trust and or Requlatory Agreement

Plaintiffs seek ciéfification or reconsideration of the
Court’s Order concerning the claim that the terms of the sale to
non-federal defendants must be reformed to include the
“protective clauses” contained in Appendix A to the Contract of
Sale and Purchase. The Court has previously held that the
written documents of sale could not be reformed ”without evidence
of mistake or oversight on the part of the parties entering into
the agreement” and that plaintiffs had presented no evidence of
such mistake or oversight. Plaintiffs have now moved for
reconsideration and have presented to the Court evidence which
indicates that the parties ma§ have understood that the terms of
Appendix A were to be incorporated into the terms of the sale.
Based on this evidence, plaintiffs have now clearly established a
genuine issue of fact which entitles them to a trial on the
reformation issue.

C. The Due Process Issue

Finally, Plaintiffs have moved for reconsideration of
that aspect of the Court’s January 26, 1989 Order which dismissed
plaintiffs’ due process claims contained in the Fourth and Fifth
Claims for relief. That request is DENIED.

/17
/777
oy

17




[

L =T - - B - TV T S V)

10
11
12
13
14
15
16
17
18
19
20
21
22
23

25
26
27
28

V . Plaintiffs’ Motion to Strike the Affirmative Defenses of

Defendant Fidelity Federal Savings and Loan Association

Plaintiffs’ motion to strike the ten affirmative
aefenses put forward by Fidelity Federal Savings and Loan
Association (”Fidelity”) is hereby GRANTED IN PART AND DENIED IN
PART. The motion is GRANTED as to the FIRST, SECOND, THIRD,
FOURTH, EIGHTH, and TENTH affirmative defenses. The motion is
DENIED as to the FIFTH, SIXTH, and SEVENTH, and NINTH defenses.

The motion is granted as to the First (failure to
state a claim), Second (lack of subject matter jurisdiction), and
Third (no standing) defenses for three reasons. First, the Court
has already issued orders which dispose of the defenses in large
part. Second, the Court is unable to envision any set of
circumstances such that any of the above defenses will be
successful. Third, all of the above defenses may be raised at
any time. Thus, defendant Fidelity suffers no prejudice from a
dismissal of these defenses at this time. The motion is granted
as to the Eighth defense (plaintiff’s claims amount to an
funconstitutional taking”) and Tenth defense (Fidelity is
entitled to be placed in the position of HUD prior to the time
that its mortgage was satisfied by the Fidelity loan proceeds) as
the Court has determined they are not properly affirmative
defenses. If the those defenses are relevant to this litigation
at all it is purely in the context of the relief to be awarded.

They would not defeat plaintiffs’ underlying claim.

i8
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VIi. Plaintiff’s Motion For Bifurcation

Plaintiff’s Motion for Bifurcation is DENIED. When
plaintiffs were permitted to amend their conplaint in order to
seek restitution plaintiff represented to the Court that such a
claim would not cause additional delay in bringing this case to
trial on the merits. Bifurcation would entail such delay and
plaintiffs should be ready to go to trial on all of their claims
on the date set by the Court.

IT IS SO ORDERED.

DATED: July 9, 1989.

RONALD 5. W. LEW
United States District Judge

Walker v. Kemp CV-84-4370 1) SJ re Failure to Keep Minutes
2} Recon. of 1/26/89 order
3) Strike Fidelity Aff. Defenses
4) Bifurcate Trial

i9
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FILED
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CLERK, U.S. DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNiA |
BY DEPUTY]
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH NO. CV—-84~4370~RSWL
WALKER, MARTA VALLADARES, on
behalf of themselves and all

others similarly situated,

Plaintiffs,

v. ORDER

U.5. DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, HERBERT AND
ROSSELLE SOMMER, LOUIS AND ISABEIL
LEVENTHAL, JACKSON TERRACE

APTS., a Calif. Ltd, Partnership,

)

)

)

)

)

)

)

SAMUEL PIERCE, Secretary of the )
)

)

)

)

;

Defendants. )
)

The non~federal defendants in the above captioned
matter have filed a motion to dismiss this action for failure to
join a necessary party as required by Fed. R. Civ. P. 19.
Plaintiffs have filed a motion to strike the affirmative defenses
in non-federal defendants’ answer to the first amended
/S
/7
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complaint. These motions were originally set for oral argument
on Monday November 14, 1988 bu? were removed from the Court’s law
and motion calender for disposition based on the papers filed
pursuant to Fed. R. Civ. P. 78.

Now, having read and considered all of the papers filéd
in support of and in opposition to the motions, the Court hereby
issues the following orders:

Non~federal defendants’ motion to dismiss for failure
to join a necessary party pursuant to Fed. R. Civ. P. 19 is
DENIED. The Court finds that Fidelity Savings and Loan
Assoclation not to be a necesséry party to this action. This

case concerns, inter alia, the validity of an assignment of

property from federal defendant HUD to non-federal defendants.
Fidelity currently holds a mortgage on that property. As such,
it is certain that Fidelity has an interest in the property at
issue. However, it is equally certain that Fidelity’s interest
are represented by the presence of the non-federal defendants.
Fidelity’s interast,_like that of any mortgagee, cannot possibly
be any greater than those of the mortgagor, the non-federal
defendants. Thus, the Court finds that Fidelity’s interests are
protected by the presence of the non-federal defendants. See

Ionian Shipping Co. v. British Law Insurance Co., 426 F.2d 186,

189 (2d Cir. 1970).
/7 |
//




Fd

[y

| o T R T S ™ Sy P i* S T VP
Lot = SR Y+ SR S I S SR - U 7* T Y =)

25
26
27
28

b~ - - T e N PO

Plaintiff’s motion to strike the eleven affirmative
defenses pursuant to Fed. R. C}v. P. 12 (f) 1is GRANTED IN PART
AND DENIED IN PART. The SECOND, THIRD, SIXTH, and SEVENTH
affirmative defenses ar> hereby stricken as legally insufficient.
Rule 12 (f) permits the trial judge to strike insufficient
defenses or redundant, immaterial, impertinent, or scandalous
matter. Here, it is beyond question that the second, third,
sixth, and seventh affirmative defenses are insufficient within
the meaning of Rule 12 (f).?1

As to the other affirmative defenses, the Court finds
that the FOURTH, FIFTH, EIGHTH, and NINTH affirmative defenses
have not been pleaded in conformity with Fed. R. Civ. P. 8 (e)
as they do not provide plaintiffs with fair notice of the nature
of the defense. As such, the Court hereby strikes those

defenses.

//
/7

lThe second affirmative defense (lack of subject matter
jurisdiction) is legally insufficient as federal question
jurisdiction has been established. Also, non-federal defendants
are free to raise the defense of lack of subject matter
jurisdiction even after it has been stricken from the answer. The
third affirmative defense (lack of standing) is legally
insufficient as this Court has already ruled that plaintiffs have
properly alleged a legally cogriizable harm. The sixth affirmative
defense (failure to join a necessary party) is legally
insufficient as it has been dealt with dispositively in the order
above. The seventh affirmative defense (statute of limitations)
is legally insufficient as non-federal defendants are incapable
of presenting to the Court any set of facts to support this
defense.
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Non-Federal Defendants may file an amended answer
curing the insufficiency of the FOURTH, FIFTH, EIGHTH, and NINTH
affirmative defenses on or bafére February 6, 1989.

No other amendments to the answe» will be permitted.

IT IS SO ORDERED.

DATED: January 25, 1989.

RON "W, LEW
United States District Judge
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T JAN 2 6 1989

CLERK, U.S. DISTRICT COURT

2y

CENTRAL DISTRICT OF CALEH?RMAJ
LTy

e ety s

H
]

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, ELIZABETH
WALKER, MARIA VALLADARES,
on behalf of thenselves and
other similarly situated,

NO. CV 84-4370-RSWL

Plaintiffs,

V. ORDER
SAMUEL PIERCE, Secretary of
the U.S. DEPARTMENT OF
HOUSING AND URBAN
DEVELOPMENT ; HERBERT AND
ROSSELLE SOMMER; LOUIS AND
ISABEL LEVENTHAL; JACKSON
TERRACE APARTMENTS, a Calif.
Limited Partnership,

Defendants.
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I. FACTUAL BACKGROURD s

This is a class action filed on behalf of current
residents of the Jackson Terrace Apartments, a 90 unit
multifamily housing project located in Indio, Califernia and
formerly owned by defendant U.S. Department of Housing and Urban

1
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Development (”HUD”). Plaintiffs allege that various statutory,
regulatory, contractual, and canstitutional rights were violated
when federal defendant HUD séid the Jackson Terrace Apartments
and the underlying mortgage to the non-federal defendants
Sommer and Leventhal. Essentially, plaintiffs complain that
these sales resulted in the wrongful termination of their
federal housing subsidies. Specifically, plaintiffs allege that
they were denied access to and an opportunity to comment on
relevant documentation concerning the sales, denied an
opportunity to comment on the sales themselves, and denied

i

opportunities to comment €é§ on the rent level and utility
allowances provided to the new owners.

Plaintiffs seek to ﬁave the sales declared void and to
have further subsidies provided at Jackson Terrace.
Alternatively, they request that the sales be rescinded and the
property returned to HUD’s inventory.

Presently, both plaintiffs and defendant HUD seek
partial summary judgment on a multitude of issues. Each of the
claims made by the respective parties are treated separately
below. For more detalils on the factual history, please refer to
Memorandum and Order dated August 4, 1988 and f&led by this Court

Fs

on August 12, 1988,

/
/
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II. JURISDICITION AND SCOPE OF REVIEW UNDER THE MANDAMUS ACT
AND THE_ADMINISTRATIVE PROCEDURE ACT

A. Mandamus Act

First Amended Complaint § 4 alleges jurisdiction under
the #"Mandamus Act,” 28 U.S.C. § 1361. The cited section of that
act gives Federal District Courts original jurisdiction in a
mandamus actions involving the wrongful refusal of a government
office or official to perform a duty owed to the plaintiffs. The
Ninth Circuit has interpreted this statute ”"toc provide
jurisdiction to define and to compel compliance with due process
requirements or ‘to compel officials to comply with the law when
the claim is clear and certain and the duty of the officer is
ministerial and so plainly prescribed as to be free from doubt.”

Lee Pharmaceutical v. Kreps, 577 F.2d 610, 618 (9th Cir. 1978).

In this case, the remedies demanded in €Y 2(a)-(h) of.
the remedies section of the First Amended Complaint cannot ke
said to involve the compelled compliance with due process
requirements or the performance of ministerial functions. The
relief demanded, the issuance of various substantive orders
relating‘to the rights of plaintiffs, can not ge SC narrowly
described. For this reason, the Mandamus Act cannotfserve as a
proper basis for jurisdiction to the First Amended Complaint.

Paragraph 4, in so far as it purports to rely on 28 U.S.C. § 1361

to confer jurisdiction on the Court, is HEREBY DISMISSED.

3
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B. Administrative Procedures Act
Paragraphs 5 and 6 oﬁ the First Amended Complaint
invoke the Administrative Procedures Act (7APA"), 5 U.S.C. §§
701-706 as providing the Court with the authority to engage in
the reguested judicial review and provide the requested
declaratory and injunctive relief. Defendant HUD objects to the

use of §§ 701-706 as the basis for the relief sought.
“\\‘

Essentially, HUD claims that the<§E§§>relief that may B

appropriately be granted under those sections are orders vacating

the agency action in question and remanding the case to the {/ﬂﬂ

,;//

agency for further consideration.
Defendant HUD'’s claim that the relief sought in the
complaint is outside the scope of remedies authorized by

§ 706 is based on an erroneous interpretation of Asarco, Inc. V.

Occupational Safety & Health Ad., 647 F.2d 1 (9th Cir. 1981). HUD

urges the Court to view that case as narrowing the remedies
available under the APA solely to vacating the agency’s decision
and remanding for further consideration. However, Asarco clearly

indicates that review of agency action is not so narrowly

defined:
. « . while we must act within the ba;nd
of the statute and without intruding upon ’
the adrinistrative province, we may adjust

/7
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our relief to the ekigencies of the case in
accordance with the equztable principles
\ P

governing judicial- actlon.

Id.

ek ¥ f

at 2.
After reviewing the injunctive relief sought under ¢ 2
of the complaint’s Prayer for Relief, the Court finds that all

subparts are within the scope of relief permissible with the

» exception of subparts (a) and (g). The request in subpart {a)

for aAgfgnt of addltlonal subsidies for 15 years flnds no
support from the ”ex1ganc1es” of thls case. Also, granting the
regquest in subpart (g) for an order that HUD take air
conditioning into account in determining a “reasonable” utility
allowance wouldugonstltute an 1mperm1551b1e 1ntrusmon into the
admlnlstratlva prov;nce.j If appropriate, the Court may strlke

but it w111 not substitute its judgment concerning what amount a.
proper utility allowan;e should be for that of the agency.

For the reasons set forth above, ¥% 2(a) and 2(g) of
the Prayer for Relief section in the complain£ are HEREBY

DISMISSED.

R
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IIT. DEFENDANT HUD’S MOTIONS FOR DISMISSAL UNDER RULE 12({B) (&)
A. Private Cause of Action

Defendant HUD has moved for dismissal under Fed. R.
Civ. P. 12(b)(6) on the grounds that no private cause of action
arises under the United States Housing Act of 1937, 42 U.S.C.A.

§§ 1401, et seq. Plaintiffs counter and HUD concedes that the

Supreme Court, in the recently decided case of Wright v. Roanoke
Redevelopment & Housing Authority, 93 L. Ed. 2d 781 (1987),
squarely held that a private cause of action impliedly existed in
a § 1983 action against a Public Housing Authority (“PHA”). 1In
Wright, low-income tenants brought suit against defendant PHA in
Virginia for allegedly imposing excessive utility costs against
them in violation of their rights under the Brooke Amendment, 42
U.S.C.A. § 1437a. After analyzing the legislative history of the
Housing Act and the Brooke Amendment, the Court held that:

Not only are the Brooke Amendment and

its legislative history devoid of any

express indication that exclusive

authority was vested in HUD, but there

have also been both congressional and

agency actions indicating that enforcgment

’

authority is not centralized and that

private actions were anticipated.

[(Emphasis added.] Neither in our view,

are the remedial mechanisms provided
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sufficiently comprehensive and effective
to raise a clear inference that Congress
intended to foreclosé a § 1983 cause of
action for the enforcement of tenants’
rights secured by federal law.

Id., at 789.

Defendant HUD urges the Court to distinguish the
holding of Wright, supra, from the case at bar on the grounds
that.Wright was limited to § 1983 actions against Public Housing
Authorities. However, the reasoning and analysis of that opinion
are equally applicable to the facts of this case. Even though
Wright held that a § 1983 action existed against a state entity,

there is no question of the Court’s intent to uphold a private

e

cause of actionmig)ﬁgusing Act or Brooke Amendment cases.

| As such, plaintiffs have a private cause of éction and
defendant HUD’s motion for dismissal must be DENIED.

B. Third-Party Beneficiary Contract Action: The Utilities
Issue
Defendant HUD urges that plaintiffs do not have a
contract action since they are not third-party beneficiaries
under the § 8 Housing Assistance Payments (”HAg”) Contract

Vs

between HUD and private defendants. For reasons set forth below,

the Court holds that plaintiffs do have standing as third-party

o i

// I e " ’ o
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e . |
beneficiaries but that the first cause .of action for breach of

contract should nevertheless bekdismissed for failure to specify

oy e

which specific contractual duty was breached.

The federal common law test for third-party
beneficiaries turns upon the intent of the contracting parties;
whether the contract was made for the third-party’s direct
benefit. Crumady v, The Joachim Hendrik Fisser, 358 U.S. 423,
428, 79 8. Ct. 445, 448, 3 L. Ed. 2d 413 (1959). If the
agreement was not intended to benefit the third party, the third
party is viewed as an ”incidental” beneficiary, having no
legally cognizable rights under the contract. German Alliance
Insurance Co. v. Home Water Supply Co., 226 U.S. 220, 33 S. Ct.
32, 57 L. Ed4. 195 (1912).

In applying the facts of this case plaintiffs urge,
and this Court agrees, that the most analogous case is Holbrook
v. Pitt, 643 F.2d 1261 (7th Cir. 1981). In Pitt, housing project
tenants were held to have standing as third-party beneficiaries
to a HUD~project owner contract. The Court rejected HUD’s
argument that the contract was not intended to benefit the
tenants stating that such a holding would display ”an
astonishing lack of perspective about governmegt social welfare
programs.” Id., at 1271. Clearly, § 8 payments wer; designed to
aid lower-income families; to hold that they are not the primary

beneficiaries would, in the words of the Seventh Circuit, put the

multi-billion dollar § 8 program in ”grave doubt.” Id.
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‘regard to the procedure employed by HUD for thg/;ale of the s

Finding no Ninth Circuit authority contradicting the

reasoning in Pitt, supra, the Court adopts the reasoning and

analysis of that case and thus finds that plaintiffs have
standing to pursue this case as third-party beneficiaries.
Turning to the guestion of whether the third-party
beneficiaries have stated a claim upon which relief can be
granted, the Court holds that gif}ntlffs have falled to speczfy
Wthh prov1$1ons of the HUD contract have been violated.
Nowhere in the First Cause of Action do plaintiff’s specify the
provisions that would pro@%pit HUD’s approval of the challenged
utility conversion. No; does the complaint indicate where
.”reasonable feeék are referred to and yhat standards determine
reascnableness. .The First Cause of Actiéh simply does not state
amgéﬁéé bf action for breach of contract and as such is

DISMISSED WITHOUT PREJUDICE insofar as it alleges a third-party

beneficiary contract claim.

C. Fifth Amendment Due Process Claim
In § 60 of the First Amended Complaint plaintiffs

allege violation of their Fifth Amendment due process rights

through the approval by defendant HUD of the utility conver&ipnil"’

e

and allowance change. In § 74 of the First Amended Compiéiﬁt

plalntlffs allege the same Fifth amendment violation but with

........ ‘ o //l

mortgage and the cancellation of the 1981 regulatory agreement.
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HUD attacks the due process allegations on two grounds:
HUD first claims that the due process claims are barred by
sovereign immunity. This argument was found to be without merit
in the Memorandum and Order filed August 12, 1988 and will not be
considered again here. HUD also argues that no Fifth Amendment

due process claim has been properly alleged here. For reasons

set forth below the Court accepts this claim.
In support of their claim that a private right of
action for vioclation of the Due Process Clause exists in cases

such as this Plaintiffs cite the case of Geneva Tower Tenants

Org. v. Federated Mortgage Investors, 504 F.2d 483 (9th Cir.

1974). In that case the court held that tenants of a housing
project insured and subsidized by HUD at the time HUD approved a
rent increase had a legitimate expectation, created by the
National‘ﬁousing Act, that they would continue to receive the
benefits of low-income housing. The court held that the
entitlement was sufficient to invoke the protection of the due
process clause.

However, Geneva is not controlling here. Jackson

Terrace was not 'subsidized by HUD at the time of the decisions

) ¥
to sell the-preject and convert the utilities. In fact, Jacksen

s
Terrace was acguired by HUD through foreclosure when the

original mortgagors defaulted and assigned the mortgage to the
Secretary. Thus, the expectations of those who lived in Jackson

Terrace are not the same as theose which have been found to be

10
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worthy of Due Process protection. The Ninth Circuit case of

Russell v. Landrieu, 621 F.2d 1037 (3th Cir. 1980), illustrates

this point. That case holds that when a project is acquired by
HUD through foreclosure, any mortgage assistance payments which
would have been paid by HUD must be suspended, and that § 236 of
the National Housing Act no longer requires, nor allows, the
Secretary to continue to operate such projects as low-income
housing. Russell, at 1040. In fact, the court concluded, ”the
plaintiffs’ interest in the continuation of the Aprts. as low-
income housing after foreclosure rises to no more than a
unilateral expectation which is insufficient to fall within the
protection of the due process clause.” Id. |
As such, under Rugsell, §gggg, no due process argument

may be sustained in this case and the. flrst and fourth causes of

\“*-&.. ST ——

action are DISMISSED WITHOUT PREJUDICE to that extent.

D. Ptility Conversion & Allowance Under Agency Discretion

HUD has also asserted that the complaint fails to
state which legal provisions or statutes were violated by the
decision to approve the utility conversion and the subseguent
rate allowance. As such, HUD argues that such'action was

y

entirely within their discretion and, hence, unreviewable.
//
//

/7
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This argument must be rejected summarily in light of
the Ninth Circuit decision in €lary v. Mabee, 709 F.2d 1307 (9th

Cir. 1983), and the Supreme Court decision in Wright v. Roanoke

Redevelopment Authority, supra.

In Clary, the plaintiff was also a § 8 low-income
subsidized tenant who paid his own utility bills. As in the
case at.bar, plaintiff Clary complained that his monthly utility
allowance was too low and he prayed for further subsidization
from HUD to the extent that his utility bills exceeded his
allowance. The Ninth Circuit held that plaintiff’s allowance was
"reasonable” under HUD regulations since it was based upon actual
usage in the apartment complex. In doing so, the Court flatly
rejected the same argument regarding discretion as its presented
here:

We do not accept the government’s

position, however, that we should refuse

to conduct any review of plaintiff’s

contentions on the theory that this matter

has been so committed to agency discretion

that there is ‘no law to apply.’ The

Supreme Court has construed this excéption

to judicial review very narrowly . . . ’

[Citations Omitted.] Since the gist of

Clary’s argument is that the utility

allowance 1is contradictory to the statutory

12
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provisions governing tenants’ contribution
in rent, plaxntlff raises ‘a legal issue
which can be rev1ewed by the court by
reference to statutory standards and
legislative intent.’” [Citations Omitted;
Emphasis Added. ]

Id., at 1309-10.

In this case, plaintiffs have alleged, inter alia,

Po—

that their utility allowance was improperly computed. Plaintiffs
have cited various regulatory provisions set forth by HUD to

which this Court can look to determine whether the utility

N

allowance approved was “reasonable” as per HUD regulations.%»”“’i/
As such, the computation of the utility allowance is
subject to review and a determination of reasonableness.
Similarly, because the utility conversion may result in a rent
increase [See Part XI.A.

Below], it is also subject to judicial .

review. Defendant's motion for dismissal on grounds of agency

discretion should be DENIED.
//

//

4

1 An argument very similar to that pressed here by HUD
was rejected by the Supreme Court in Wright, supra. The Court
reasoned that HUD had consistently required that rent include a
“reasonable” amount for utilities through regulations which
Public Housing Authorities were to follow in establishing
utility allowances including notice and opportunity to comment.
Wright, at 793. .

2 v
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IV. SUMMARY ADJUDICATION OF THE UTILITY ISSUES

A. Procedural Requirements for Utility Conversion &

Alloqances

The first cause of action in the First Amended
Complaint alleges violations of “Procedural Protection Regarding
the Conversion of Utilities and Establishment of Reasonable
Utility Allowances.” Both plaintiffs and HUD move for summary
adjudication on this issue. The two questions which must be
answered to resolve this are:

1. What are the procedural rights of § 8 tenants

regarding utility conversion and allowances; and

2. Were those procedural rights violated?

After a review of the rights of § 8 tenants and the
facts of this case, the Court finds no violation of the
plaintiffs’ procedural rights and, for reasons set forth below,
the Court GRANTS summary adjudication on this issue to defendant
HUD.

1. What Are the Rights of §8 Tenants Rights

Regarding Utility Conversion and Allowances?
12 U.S.C.A. § 17152~1b(b) (1) mandates that certain

¥
procedural guidelines be followed during a utility conversion:
Fa
The Secretary shall assure that -
(1) where the Secretary’s written approval

is required with respect to an owner’s

request for rent increase, conversion of

14
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residential rental units to any other use,

. . . tenants have adequate notice of,

reasonable access to relevant information

about, and an opportunity to comment on

such actions (and in the cése of a project

owner by the Secretary, any proposed

disposition of the project) and that such

comnents are taken into consideration by

the Secretary.

Id., in 1988 Supp.

While defendant HUD correctly points out that this
provision makes no mention of utility conversions, there is
persuasive authority that HUD itself considers such conversions
to be rent increases. Such authority can be found in the
legislative history of HUD’s regulation entitled ”Tenant
Participation in Multifamily Housing Projects,” 24 C.F.R. §§
245.405-245,.435, 1987. Subpart E of that regulation sets forth
Procedures for Requesting Utility Conversion Approval, including
notice to tenants and opportunity to comment by them. The
legislative history of this regulation is contained in the
#Supplementary Information” section of 50 Fed.iReg. 32396 (August
12, 1985): ’

The Department does not believe that
this rule will cause any significant increase

in administrative costs to project owners.

15
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These owners already must follow tenant

participation procedures for rent increases,

including rent inc;éases triggered by

conversion to tenant~paid utilities.

Id., at 32397. Thus, HUD has treated reguests for conversions to
tenant~paid utilities and reductions in utility allowances as
equivalent to requests for rent increases. HUD has also stated
that tenant participation in reviewing rent and utility rates is
important and contributes to the success of the projects and that
HUD has attempted, in the interests of efficiency, to limit such
participation but that utility conversions were still subject to
tenant participation because *such conversions are equivalent to
requests or rent increases.” Id., at 32397-98.

Given these statements, the Court is unwilling to
accept HUD's claim that the procedural protection mandated for
rent increases are not applicable to utility conversions. As
such, this Court holds that the procedural reguirements set out
in 12 U.S.C.A. § 1715z~1b(b) (1) (West Supp. 1988) apply to
utility conversions.

//
//
//
//
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2. Did Plaintiffs Receive Adequate Notice of, and

Reasonable Access to Relevant Information About, and an

Opportunity to Comment on the Utility Conversion and

Allowances?

(a) Notice:

The evidence is uncontroverted that tenants received
notice on September 27, 1983 via letters posted throughout the
building listing proposed rent increases due to the utility
conversion. [See Exhibit 3 to Plaintiff’s Motion Brief Filed

February 25, 1987.] Similarly, notice was also given December
MATBELY

pamee——————

7, 1983 stating that_éfeliminagy:approval had been given by HUD
for the utility conveggioﬁ_and that documents used to support
such conversion were available for inspection and comment until
January 6, 1984. [See Plaintiffs’ Brief, Exhibit 8, dated
February 25, 1987.]

The above going being uncontroverted, this Court holds
that adequate notice had been given.

{b) Reasonable Access to Relevant Information:

Plaintiffs submit various letters which were sent to
HUD requesting specific information regarding the utility
conversion. Plaintiffs argue that such documegtation were never

rs

provided to them from HUD.

However, reasonable access was available to plaintiffs

through the Freedom of Information Act ("FOIA”) which plaintiffs’

counsel apparently failed to utilize until 1986. Prior to that

e T e

pe——
R
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time, plaintiffs had different counsel who apparentlyigggggfped‘

L. S

»ianlymfhigg\documents since the original notice had been given in

The exhibits submitted show that in Decenmber, 1233,
plaintiffs’ attorney, Maric Rodriguez, sent requests for specific
documentation to HUD and that such request was granted via a

letter dated December 12, 1983 from Malcolm Finley, a director of

HUD. Similar requests and approvals were submitted to the Court
in defendant HUD’s Exhibit 1 of their Reply Brief. These

include approval of attorney Eileen McCarthy’s request dated May
1, 1986; Alfonso Oliva’s request dated March 5, 1984; and Ms.
McCarthy’s request of January 13, 1986.

In light of this evidence, it is apparent that
reasonable access had been given. In fact, no evidence has been
submitted by plaintiffs to assert any denial of a properly
submitted request under the FOIA. Thus, the Court holds that
plaintiffs were given reasonab;emgggggg.

(c) Opportunity to Comment:

There is no dispute that plaintiffs had in fact
commented through counsel on the utility conversion via a letter
dated January 5, 1984. Furthermore, after revféwing the letter
sent by CRIA Attorney Carcle Harper and the reply 1eéter of.
Malcolm Finley, dated April 26, 1984, this Court is satisfied
that su¢h comment was knowledgeable and sufficient for purposes

of satisfying § 1715z-1b(b}(1).

i8
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Thus, having found that plaintiffs were entitled to and
received the procedural safegugrds enumerated in 12 U.S.C.A. §
1715z-1b(b) (1), this Court hereby DENIES plaintiffs’ Motion for
Partial Summary Judgment as to plaintiffs’ first cause of action
and GRANTS defendant HUD’s counter motion on the same issue.

B. Defendant HUD’s Motion for Summary Judgment on the

Second Cause of Action: § 8 Tenants’ Substantive

Rights to a Reasonable Utility Allowance
As stated at the outset, the appropriate standard of

review to be applied under the APA is whether the agency’s
decision was ”arbitrarf, capricious, an abuse of discretion, or
otherwise not in accordance with law.” 5 U.S.C. § 706(2) (A).
Georgia Pacific Corp. v. U.S. Environmental Protection Agency,
671 F.2d 123% (9th Cir. 1982).

The decision to be reviewed at bar is HUD’s
determination of the utility allowances that apply to plaintiffs.
Both parties are in agreement that the standard for estimating
the allowances is reasonableness.

Despite plaintiffs’ arguments to the contrary, this
Court cannot hold that the estimates here were unreasonable.
There is ample evidence that the figures calcn;ated by HUD
engineer William D. Karr were adequately supported,tlFurthef,
evidence that HUD had recommended that the evaporative coolers be

replaced with refrigeration air conditioning does not, per se,

mean that the utility allowances are unreasonable. While the

ig
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allowances may be lbwer than what the plaintiffs ﬁénld like,
this Court does not have sufficient evidence to find that they
are unreasonably low or thatwfhe estimates were arrived at
arbitrarily or capriciously.

Defendant HUD’s Motion on the Second Cause of Action is

LT

T B
GRANTED.

v. PLAINTIFFS’ MOTION FOR PARTIAI SUMMARY JUDGMENT THAT
AUTHORIZATION FOR THE SALE OF JACKSON TERRACE WAS INVALID

A. Authorization of Property Disposition Committee

Plaintiff moves for partial summary judgment on the

grounds that the Property Disposition Committee which approved
the sale of the Jackson Terraée Apartments was improperly
constituted under 24 C.F.R. § 290.55 (1987). That provision
states that specific HUD officialé *or their designees” should
comprise the Property Disposition Committee. Plaintiffs contend
that three officials were absent during the disposition decisions
for the Jackson Terrace Apartment: (i) the Director of the
Office of Multifamily Housing Development, (ii) the General
Counsel, and (iii) the Deputy Assistant Secretary for Public
Housing and Indian Programs. 24 C.F.R. §§ 290:55(b)(4), (5), &
(6) (1987). ‘

/7

/7

//
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HUD admits that these officials were not in attendance,
but urges that their designees attended instead. Plaintiffs take
issue with their designationﬂby claiming that there was no formal
written designation.

It is clear that a formal designatién is required as
stated in § E4 of HUD’s Redelegation of Authority, 41 F.R. 26946-
47 {(June 30, 1976). However, this Court finds no authority that

requires such designation . This Court alsc rejects

plaintiffs’ reliance on Brennan v. Occupational Safety & Health

Review Commission, 491 F.2d 1340 (2nd Cir. 1974} to set forth the
procedural reguirements for a “formal designation.” That Court
held that to insure safe working conditions, the designation of
an inspector must be told of his responsibilities. The case at
bar is distinguishable in that the designees are to serve a
decision making function rather than a supervisory one. 1In

addition, unlike Brennan, supra, there is no indication that the

designees who served here were not aware of their
responsibilities; in fact, judging from the positions which they
held at HUD, it is guite certain that they had the expertise with
which to adequately serve as decision makers.
Absent authority with which to defin; a "formal
v

designation,” this Court defers to the discretion of the agency

to manage its internal affairs and finds that the Committee was

properly authorized. Plaintiffs’ Motion for Summary Judgment in

re authorization of the sale is hereby DENTED.

21
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B. The Committee’s Failure to Keep Minutes

HUD admits that they. failed to maintain minutes for the
Property Disposition Commitéée in vioclation of § E.1 of 41 Red.
Reg. 269%46-47 (June 30, 1876). This Court agrees with plaintiffs
that keeping minutes constitutes an important function beyond
merely recording the meeting. This is apparent from the
language in that regulation and the detailed description of how
the minutes should be kept.

However, this Court is reluctant to grant the remedies
that the plaintiffs request because the violation does not
necessarily mean that the decision made by the Committee was
"arbitrary, capricious” or an ”abuse of discretion.” 5 U.S.C. §
706(2)(A). At most, it only indicates an incomplete record from
which to make an adjudication.

As such, this Court believes that a better remedy would
be to remand to HUD directing them to assemble all relevant

it g e

materials that the Committee used in making its decision. This

e 8 S eSO

information should includeUdeclaratiqg§m§§quproperly tabulated

exhlblts. This document should be served and filed no later than

March 31, 1989. Plalntlffs shall file a reply by April 17, 1%989.

S R AR F e e o e
’ et s i

A fact-flndlng hearing may be held if necessary.
s
/7
//
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Vi. HUD'’S DUTY TO SELL WITH 100% & 8 ASSISTANCE

Plaintiffs also move for summary adjudication on the
issue of HUD’s duty to sell Jackson Terrace with 100% § 8
assistance. They contend that such a duty is set forth in 12
U.8.C. § 1701z~-11, which was enacted in 1978 as part of the
Housing and Community Development Amendments to the National
Housing Act, and in regulations promulgated by HUD for the
disposition of HUD-owned multifamily projects, contained in 24
C.F.R. Part 290.

Section 1701z~11 authorizes the Secretary to manage and
dispose of multifamily housing projects owned by the Secretary in
a manner that is consistent with the National Housing Act and-
that will i) protect the financial interest of the federal
government, ii) and will be less costly than other reasonable
alternatives, while still furthering certain housing goals. At
the time Jackson Terrace was sold in 1981, these goals were:

(1) preserving the housing units so that at least
those units which are occupied by low-and-moderate
income persons or which are vacate, at the time of
acquisition, are available to and affordable by

!
such persons;

Fa
(2) preserving and revitalizing residential
neighborhoods;

(3) maintaining the existing housing stock in a

decent, safe and sanitary condition;

23
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{4) minimizing the involuntary displacement of

tenants; |

{(8) mnminimizing the need to demolish projects; and

{6) ﬁaintaining the project for the purpose of

providing rental or cooperative housing. (12
U.S.C. § 1701z-11(a).
The section also provides:

#The Secretary, in determining the manner by which a

project shall be managed or disposed of, may balance

competing goals relating to individual projects in a

manner which will further the achievement of the

overall purpose of this section.”
The Court is in agreement with HUD that nothing in this
statutory language sets forth a mandatory duty on the part of the
Secretary to dispose of HUD-owned housing projects with 100% § 8
subsidies. Were the duties of the Secretary intended to be
mandatory, the Secretary would not have been authorized to
#balance competing goals . . . in a manner which will further the
achievement of the overall purpose of this section.”

Nor do the regulations in effect at the time of HUD’s
decision to sell Jackson Terrace mandate this d;ty upon the
Secretary. 24 C.F.R. § 290.27(b) (1980) provides: ’

A former subsidized project shall be

allocated subsidy pursuant to 24 C.F.R.

Part 886, Subpart B or C, sufficient to

24
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assist 100% of the units. Provided,

however, that the‘nifector may recommend

disposition for less than 100% of the

units 1f the Dlrector makes a written

flndlng that such a sa;;N;;;;_;;;;ote

a racially mixed or mixed income tenancy

and the amount of subsidy provided is at

least sufficient to assist all ellgzble

tenants residing in themgéogect.'

HUD Notice 79-122(HUD), § 2-2e.(7) (f)(1)(ii), also
provided that a project must be sold with 100% § 8 assistance
“unless the Area Manager-makas a written determination that sale
with less than 100% will promote a racially mixed or mixed income
tenancy and the amount of § 8 recommended by the field office is
at least sufficient to assure all eligible families in the
project within two years after sales closing.

As these regulations allow the Secretary to sell a

project with less than 100% § 8 assistance under certain

circumstances, the Court finds that the mandatory duty plaintiffs

P s

seek to impose upon HUD does not ex}gt.
//“"( ’.
Plaintiffs’ Motion for{Summary Adjudication on 100%

subsidy issue is DENIED.

//
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VII. PROCEDURAL DUTIES TO PROVIDE NOTICE OF THE KCRTGAGE SALFE

THE CANCELIATION OF TEE DEED OF TRUST, AND THE RESCISSION
OF THE 1981 REGUIATORY AGREEMENT

Plaintiffs make two arguments in support of their
position that HUD had mandatory duty to provide notice of the
mortgage sale, the cancellation of the deed of trust, and the
rescission of the 1981 agreement: 1) they have a protectable
property right in the benefits conferred on them by |
the mortgage, deed of trust, and Regulatory Agreement, and
(2) the statute which provides for tenant participation in
multifamily housing projects, 12 U.S.C. § 17152~1b, requires that
HUD allow for such participat;on when selling the mortgage on a
project.

Plaintiffs’ first argument is predicated upon a finding
that the interest they claim is indeed protectable. For the
reasons set forth below in the discussion of whether HUD’s
decision should be set aside under 12 U.S.C. § 706(2), thié Court

finds that plaintiffs were not entitled to such protection.

Plaintiffs’ secohdmgggﬁméﬂi also féils, as they have
failed to establish that the procedural requirements set forth in
this statute apply to a sale by HUD of a purchége money mortgadge
to the owner of a property, and that their implementétion is
mandatory.

/7
/7
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As is pointed out by HUD, the legislative history of
the statute reveals that Congress intended to limit the tenant
comment procedure to the owﬁér reguests listed in the statute.
The mortgage on Jackson Terrace was not sold at the request of

the property’s owner. Rather, it was done pursuant to HUD’s

decision to accept bids for the purchase of numerous multifamily

mortgages at an announced "HUD-Project Mortgage Auction.”
Furthermore, that the decision to allow for the commenting
procedure was to remain within the Secretary’s discretion is
supported not only by the statute’s legislative history, but by
the language of the statute itself: #. . . and the Secretary
deems it appropriate . . . .72

//

/7

//

2 At the time of the sale of the HUD-held mortgage on

Jackson Terrace in 1983, 12 U.S.C. § 1715z2-1b{(b) (1) provided:

The Secretary shall assure that -- (1)

where the Secretary’s written approval

is required with respect to an owner’s

request for rent increase, conversion of

residential rental units to any other use

(including commercial use or use as a unit

in any condominium or cooperative prgject),

partial release of security, or major physical

alterations and the Secretary deems it p

appropriate tenants have adeguate notice of,

reasonable access to relevant information

about, and an opportunity to comment on such

actions {(and in the case of a project owned

by the Secretary, any proposed disposition of

the project) and that such comments are taken

into consideration by the Secretary.

27
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Therefore, the Court concludes that the mandatory
relief which plaintiffs seek pursuant to 5 U.S.C. § 706(1) is
unavailable as a matter of law.

=T —W
/Summary adjudication on procedural issue is DENIED.

\'\

S

VIII. 706(2) ABUSE OF DISCRETION: SALE OF PROPERTY & MORTGAGE
Lastly, plaintiffs move for summary adjudication with
regard to HUD’s decision to sell Jackson Terrace and the
mortgage. Defendant HUD opposes the motions and counter-moves
for summary adﬁudication on the propriety of HUD’s sale of the

mortgage.

A. The Propriety of the Sale of Jackson Terrace
The sale of Jackson Terrace with only 40% § 8

assistance was permitted under HUD requlations in effect at the

time of the sale, provided that a written finding was made that

such a sale would promote a racially mixed or mixed income
tenancy, and the amount of subsidy provided would be sufficient
to assist the eligible tenants residing in the project. See
discussion, supra, of HUD’s duties regarding the sale of HUD-

owned projects. !

ra
Plaintiffs contend that HUD’s decision to sell the
project with less than 100% assistance is unsupported by the

administrative record, and thus must be set aside. They argue

that the absence of any written documentation in the record to

28
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“_project be sold. S

support HUD’s position that a second tenant survey conducted at
Jackson Terrace revealed that only 40% of the residents were
eligible for § 8 assistance, clearly establishes that the
Secretary made his recommendation on a ”"scant or non-existent
factual basis.” They also contend that the Secretary failed to
consider that the current rents were substantially bele market
and that they would be increased; in the alternative, they
contend that he reached the incorrect conclusion that 60% of the
tenants were over-income and, thus, ineligible for § 8 assistance
beéause he relied on these low rents in making his decision.

HUD maintains that a second tenant survey was in fact
conducted, the results of which provided the basis for its

determination that less than 100% of the units should be sol

™ e e e et en s

with § 8 assistanceﬂ/ggt concedes that no written document was

contends that such a document was prepared by the management
company responsible for Jackson Terrace at the request of a HUD
official, and that the results of the survey were conveyed orally

to HUD officials, who then made the recommendation that the

T ———

HUD also disputes plaintiffs’ contenéion that no
written finding was made, pursuant to the regulatiogs, that the
sale as proposed would promote a mixed income tenancy and be
sufficient to assist all eligible tenants. Plaintiffs contend

that the required findings were not made, because the person

29
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whose name appeared on the letter setting forth HUD’s conclusion
that a mixed income tenancy would be promoted by the proposed
sale with 40% assistance, diévnot actually prepare and sign it
himself.

While the Court is limited to reviewing the existing
record, it may also consider those materials which explain the
agency decision which are outside of the record. Bunker Hill v.
Environmental Protection Agency, 572 F.2d 1286, 1292 (9th Cir.
1977). Thus, this Court is permitted to consider those
declarations of the HUD officials which state that the second
survey was conducted, and that the results were relied upon when
the decision to sell was made. The Court may also consider the
declarations of the management company employees which contradict
HUD’s assertion that the survey was requested and conducted. In
doing so, it is apparent to this Court that axf§§§§§i;§%$EPFe
exists as to whether HUD actually obtain the information it
contends it did in order to make its decision.
| As the determination of the reasonableness of HUD’s

decision will depend on whether a second survey, with the claimed

U

results, was in fact conducted, this Court cannot, as a matter of

e o e L A 1

e 1 . ;
law, decide that issue at this time. oot

; [ 7
Therefore, plaintiffs’ motion for partial judgment must
|
be DENIED. 5
i

//
//
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B. The Propriety of the Sale of the Mortgage

In contending that this Court must set aside the
Secretary‘’s decision to sell the mortgage to the owners of
Jackson Terracé, plaintiffs argue that (1) the Secretary failed
to consider relevant factors (i.e. the national housing |
objectives of providing a decent home an suitable living
environment for every American family); (2) the Secretary failed
to give them notice of the sale, and the opportunity to comment
on it, in violation of their fifth amendment right to due
process; and (3) the Secretary failed éo congider the effect the
sale had on their contractual rights under the Contract of Sale
and Purchase for Jackson Terrace (”Contract”), the Deed of Trust
Note, and the Regulatory Agreement.

In contending that the Secretary’s decision to sell the
mortgage was properly arrived at, and was not done in violation
of any of plaintiffs’ claimed statutory, constitutional, or
contractual rights, HUD argues that (1) there were no statutory
or regulatory limitations or directives imposing upon the
Secretary a duty to consider those factors plaintiffs contend

should have been considered; (2) plaintiffs did not have a

property r;ght protectable by the Due Process clause, and (3)

plalntszs had no contractual rights or protection whxch flow

from either the Contract, the Deed of Trust Note, or the

Regulatory Agreement.

//
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{1) Was there a failure toc consider all relevant
factors?

The Court is persﬁéded by HUD’s argumeﬁt that in the
absence of aﬁy.statutcry or regulatory directives restricting the
Secretary’s discretion to sell the mortgage, it must conclude
that there was no abuse of this discretion. The Secretary’s
authority to sell purchase money mortgages is found at 42 U.S.C.
§ 3535(i)(3), which provides that the Secretary is authorized to
”, . . sell or exchange at public or private sale, or lease, real
or personal property, or sell or exchange nay securities or
obligations upon such terms as he may fix . . . .”

"Plaintiffs’ contend that the Ninth Circuit has
?repeatedly rejected the Secfatary’s claims of unbridled

discretion,” citing Russell v. landrieu, 621 F.2d 1037, 1041 (%9th

Cir. 1980). Plaintiffs failed to recognize that Russell, and
those cases cited by the court, did not address the authority
granted the Secretary under 42 U.S.C. § 3535(I0(3), but instead
dealt with the disposal of HUD-acquired projects (12 U.S.C. §
12131; the payment of operating subsidies (23 U.S§.C. § 1701z-1):
and the payment of rent supplements (12 U.S.C. § 1701s).

The mere contention, for that is what it amounts to,

= ;
by plaintiffs that it was inappropriate that the primary focus
for the mortgage sale program was the financial benefit to be
gained, does not warrant a finding that the Secretary’s decision

was an abuse of his discretion.

o~
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(2)

Due Process Clause:

As stated earlier, under Russell v. landrieu, supra,

plaintiffs cannot assert such a claim, and thus, there cannot be

any actionable abuse of discretion on this issue.

{3)

Plaintiffs’ right as third-party beneficiaries:

Having previously addressed the issue of third-party

beneficiary standing, the Court now turns to the specific

contractual provisions regarding the sale of the mortgage.

Unlike the arguments made on the utilities issue,

plaintiffs have referenced specific contractual provisions

sufficient to withstand a 12(b)(6) motion. Specifically,

plaintiffs claim that the contract of Sale and Purchase, the Deed

of Trust Note, and the 1981 Regqulatory Agreement conferred upon

them certain rights which were impermissibly eliminated when HUD

sold the purchase money mortgage to Jackson Terrace’s owners.

They contend that because they were the intended third-party

beneficiaries of each of these agreements, the Secretary was

obligated to have done the following:

1)

2)

3)

consider taking protective actions such as the
imposition of certain use restrictions on the
project as a condition of the ssle;

regquire a corrective deed that insured against
discrimination against § 8 cerfificate holders;
permit the sale, which amounted to a prepayment of

the mortgage, only if the conditions required

33
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under HUD’s policy on mortgage prepayment were all
met.
Plaintiffs contend that theyvﬁare the intended beneficiaries of
certain claasaé which appear in Appendix A of the Contract such
that they had the right to expect that they would continue to
receive the protection provided by these provisions. These
three clauses provided that the property owners were obligated to
accept an offer to renew the § 8 contract (when the offer was
made by the Secretary); that holders of a § 8 certificate
(entitling the hold to receive rental assistance payments, not
to live in a § 8 assisted unit) would not be discriminated
against; and that there would be rent control and *good cause
only” eviction protection.

As is argued by HUD, under well-established california
law, a deed executed in consummation of an agreement between the
parties merges all prior negotiations and agreements, unless that
deed makes special reference to any conditions or protection in

the Contract.

it

Appendix A of the Contract, which contained those'proq;sions upon

which plaintiffs have based their argument. THus, the Court

Fa
finds that as a matter of law, the merger doctrine extinguished

these provisions, and plaintiffsfpaﬁ.no longer claim those rights
p

. : . .
and protectlon,iégzzhey were.not incorxporated into the Deed.

T
e
e

§
/7 Ao
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The Deed of Trust Note is, as HUD points out, ”merely
an instrument evidencing a debt owned as between the borrower and
the lender.” However, plain%iffs claim that the provision in the
note which precludes prepayment without the consent of the
Secretary was intended to benefit the tenants at Jackson Terrace.

Plaintiffs’ argument appears to be that because a
mortgage prepayment and a purchase of a mortgage by the mortgagor
are ”different names for the same result depending upon which
party initiates the action,” the Secretary’ unpublished policy as
te when prepayment would be approved should have been considered
when the mortgage was sold; furthermore, as this policy called
for the Secretary to do such things as verify that suitable
subsidized housing at similar rental rates was available in the
area, determine that the area had an overabundance of subsidized
housing, and determine that no additional subsidized housing
would be insured until market conditions improved, its purpose
must have been to benefit the tenants and allow them to enforce
the restriction.

The Court is in agreement with HUD that HUD’s

the statements of two HUD officials, and the ddcuments relied

upon by plaintiffs, cannot be considered, as they af% not part of
R ———
the administrative record. The Court also agrees with HUD that

A ot e

plaintiffs have failed to address the factual distinctions

between the situation presented here by Jackson Terrace, a

B Té \ ’gﬂ F{‘fﬁ i{xs
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formerly subsidized 221(g) (3) project now uﬁilizing the § 8
Housing Assistance Payment Program, and those presented in the
stipulated éettlement, various affidavits, and HUD documents
relied upon by'plaintiﬁﬁs (yrepaymént of a § 202 mortgage, where
HUD is the lender rather than the insurer:; prepayment of

221(d) {3) mortgage after assignment to FNMA without the approval
of the Secretary). Plaintiffs are thus left with nothing to
support their argument that the restriction waé, in HUD’:;s words,
a “guarantee that the underlying security for the note, the
project, would remain low and moderate income in character,” and
the Court finds that they are not entitled to this protection
under the Deed of Trust Note.

This Court has already rejected plaintiffs’ contention
that the protective clauses contained in Appendix A to the
Contract of Sale and Purchase survived the merger with the Deed.
Plaintiffs claim that these clauses should be ”"read into” the
Regulatory Agreement because the Secretary’s policy “dictated
that such clauses must be included in the Deed or the Regulatory
Agreement;” they alternatively argue that the Regulatory
Agreement must be reformed to include the clauses because they
were omitted as a result of the “mere oversigthor negligence of

4

HUD officials.”
//
7/
//
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In the absence of evidence of mistake or oversight on
the part of the parties enterlng into the agreement, a written

document cannot be reformed to express the true intent of the

parties. Plalnt;ffs have presented no evxdence, other than their

bare assert:on that "the Purchasers knew the clauses were to be

i

P RS

PR RE

:anluded ” Nor do Elalntlffs ~offer any ccherent explanation of

which pollcy derlved from what statutcry authorlty, mandated the

N I frany. e vasoni e £ e g s e e

.

inclusion of such clauses in either the Deed or the Regulatcry

Agraemant.

In summary, plaintiffs fail to establish breach of
contract regarding the Contract of Sale, the Deed of Trust, nor
the Regulatory Agreement. Furthermore, reformation is

inappropriate here, and-as such plaintiffs’ Motion for Summary

Adjudication must be DENIED, aggmthe defendant’s Motion for

= -
- /F

Summary Adjudication must be DENIEﬁ.E

DATED: January 25, 1989.

RON. -
United States District Judge
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EILEEN McCARTHY

ARTURO RODRIGUEZ

CALIFORNIA RURAIL LEGAIL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.O. Box 35
Coachella, California 92236-0035%
(619) 398-7261 :

RICHARD S. KOHN

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California %4110
{(415) 864~-3405

CATHERINE M. BISHOP
NATTONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94704
(415) 548-9400

Attorneys for Plaintiffs
UNITED BTATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, et al.,

Plaintiffs,
CIV. NO. 84-4370 RSWL

NOTICE OF MOTION AND
MOTION FOR ATTORNEYS/
FEES, COSTS AND EXPENSES
UNDER THE EQUAL ACCESS TO
JUSTICE ACT

V.

JACK KEMP, Secretary of the
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, et al.,
Date: January 27, 1992

Defendants. Time: 10:00 a.m.

Wl Nt Vil it Sl Vot Wttt St M P St Wasge it s Noumppet

TO THE DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

Please take notice that on January 27, 1992 at 10:00 a.m.
plaintiffs’ Motion for Attorneys’ Fees, Costs and Expenses will be
heard before the Hon. Ronald S.W. Lew at the United States
Courthouse, 312 N. Spring Street, Los Angeles, California.

Plaintiffs move this Court for an award of attorneys’ fees,
costs and expenses under the Egual Access to Justice Act, (EAJA),

i
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28 U.8.C. Sec. 2412, based upon the record before this Court, the
Memoranda in Support of Plaintiffs’ Motion, and such declarations
and exhibits as are submitted in support thereof.

Plaintiffs allege that they are the prevailing parties, that
they are eligible to receive an award under EAJA, and that the
position of the United States was not justified. The amount sought
is set forth in the accompanying memorandum of points and
authorities in support of the plaintiffs’ motion.

It is plaintiffs’ desire to negotiate a settlement of fees,
costs and expenses with the Federal Defendant. However, as the
plaintiffs are obliged to meet the jurisdictional filing deadline
for an application under EAJA, this motion is noticed at this
time. Contemporaneously herewith, the plaintiffs and the Federal
Defendant are presenting a stipulation to continue the hearing on
the plaintiff’s motion until April 27, 1992. The parties have
agreed that in the event that the settlement negotiations fail,
this application may be amended and/or supplemented by other
declarations and exhibits at a later date, with full opportunity
for a response by the Federal Defendant before this motion is
actually heard by the Court. The parties ask the Court to approve
the stipulation.

DATED: December 18, 1991
Respectfully submitted,
CALIFORNIA RURAL LEGAL ASSISTANCE
NATIONAL HOUSING LAW PROJECT
Attorne r the Plaintiffs

oy, [ Chad) S [t

Richard S. Kohn
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I hereby certify that I am a citizen of the United States. I
am over the age of eighteén years and not a party to the
above-entitled action. My business address is 2111 Mission
Street, Suite 401, San Francisco, California 94110.
On December 19, 1991, I served the attached:

NOTICE OF MOTION AND MOTION FOR ATTORNEYS’ FEES
UNDER THE EQUAL ACCES8S TO JUSTICE ACT;

MEMORANDUM OF POINTB AND AUTHORITIES IN SUPPORT OF
PLAINTIFPS’ MOTION FOR ATTORNEYS’ PEES, COSTS AND
EXPENSES UNDER TEE EQUAL ACCES88 TO JUSTICE RCT,
AND EXHIBITS

DECLARATIONS OF RICHARD 8. KOHN, CATHERINE BISHOP,
EILEEN McCARTHY, ALFONS8O OLIVA, HARMILA TREVINO SAUCEDA,
M. DAVID KROOT, MARCO ANTONIO ABARCA, EMANUEL BENITEZ,
AND AARA L. SCHUR IN SUPPORT OF PLAINTIPF8’ MOTION FOR
ATTORNEYS8’ FEES, AND

BTIPULATION TO CONTINUE PLAINTIFFS’ MOTION POR
ATTORNEYS’ FEES, COBTS AND BXPENSES UNDER THE EQUAL
ACCEBS TO JUSTICE ACT AND ORDER THEREON
by placing a true copy thereof in an envelope to the persons named
below via United States Mail, first class postage prepaid and
addressed to:

Philip D. Dapeer Lawrence Lieberman

Dapeer & Hirsch
4929 Wilshire Blvd., Ste.
Los Angeles, CA 90010

Rosemarie Fernandez
Office Fair Housing

US Department of HUD
450 Golden Gate Avenue
San Francisco, CA 94102

Levinson & Lieberman
9401 Wilshire Bl. #1250
Beverly Hills, CA 90212

Stan Blumenfeld
Assistant United States
Attorney Ste., 7516

300 No. Los Angeles St.,
Los Angeles, CA 90012

I declare under penalty of perjury that the foregoing is true

and correct.

Executed on this 19th day of December, 19951,

[Coeod < S

RICHARD S. KOHN

Francisco, California.

at San




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

EILEEN McCARTHY

ARTURO RODRIGUEZ

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.O. Box 35
Coachella, California $2236-00215
(619) 398-7261

RICHARD S. KOHN

CALTFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
(415) 864-3405

CATHERINE M. BISHOP
NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California
{415) 548-9400

94704

Attorneys for Plaintiffs
UNITED BTATES DI
CENTRAL DISTRICT
RICHARD WALKER, et al.,

Plaintiffs,

V.
JACK KEMP, Secretary cof the
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, et al.,

Defendants.
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S8TRICT COURT

OF CALIFORNIA

CIV. NO. 84-4370 RSWL
MEMORANDUM OF POINTS

AND AUTHCRITIES IN SUPPORT
OF PLAINTIFFS’ MOTION FOR
AWARD OF ATTORNEYS’ FEES
COSTS AND EXPENSES UNDER
EAJA AND EXHIBITS

Date: 1892

Time:

January 27,
10:00 a.m.
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ZNTRODUCTION

Plaintiffs seek attorneys’ fees, costs and expenses under the
Egual Access to Justice ACtF 28 U.S5.C. Sec. 2412 (EAJA), for the
work performed by the attorneys who have successfully concluded
this action. Pursuant tc an agreement reached with the Federal
Defendant, plaintiffs have endeavored to exclude any claim for
hours spent solely in litigation of the first, second and third
claims for relief. The Federal Defendant has agreed that the
plaintiffs are entitled to fees for litigation of issues in
connection with the fourth, fifth and sixth claims for relief.

The plaintiffs are presently involved in negotiations with
the Federal Defendant to resolve the gquestion of fees. Plaintiffs
desire to preserve their rights under EAJA by making a timely
application to this Court should their negotiations prove
fruitless. Both parties seek to avoid additional expense if the
issue of fees can be resolved by mutual agreement without the need
for further litigation. 1In order to achieve these ends,
contemporaneous with this motion the parties are filing a
stipulation for a continuance including their agreement that the
plaintiffs will be permitted to amend and/or supplement their
initial application prior to the time that the Federal Defendant’s
opposing brief must be filed.

I. The Plaintiffs are the Prevailing Parties

"Plaintiffs may be considered ‘prevailing parties’ for
attorneys’ fees purposes if they succeed on any significant issue
in the litigation which achieves some of the benefit the parties
sought in bringing the suit." Cf. Hensley v. Eckerhart, 461 U.S.

424, 103 S.Ct. 1933 (1983). The plaintiffs in this action are the
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prevailing party in that they have achieved a settlement which, in
the Court’s words, is "far superior than a judgment that the court
can give you in this action,..." Transcript of Proceedings, June
i1, 1990, p. 24. The plaintiffs achieved the relief they desired
on each of the fourth, fifth and sixth claims for relief. In the
course of the litigation, the plaintiffs established that the sale
of Jackson Terrace in 1981 with less than 100% Section 8 subsidy
was "arbitrary and capricious" in violation of the APA. The remedy
that was achieved in settlement was a new Section 8 contract for
all ninety units to run for ten years. Plaintiffs also challenged
the sale of the mortgage in 1983. It was the sale of the mortgage
that triggered the cancellation of a regulatory agreement (which
would have run until the year 2021) which contained many
protections for the tenants. Plaintiffs also sought to reform the
regulatory agreement to include an "Appendix A" that had been
inadvertently omitted from the regulatory agreement in 1981. One
provision of Appendix A would have required the owners to accept a
renewal of the Section 8 contact, if offered by HUD, upon the
expiration of the existing contract. In the settlement, the
parties agreed to a new regulatory agreement and declaration of
restrictive covenants that will run with the land and remain in
effect until the year 2021. The provisions of "Appendix A" are
included in the new regulatory agreement. Plaintiffs sought
restitution for members of the plaintiff class who would have been
eligible for Section 8 during their tenancies but who could not
obtain a subsidized apartment because there was not enough Section
8 for all eligible tenants. The settlement provides for a sum of

$23,000 as restitution and twenty Section 8 certificates that can
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be used by former Jackson Terrace tenants. The Section 8
certificates are valid for as long as the recipient is eligible or
for ten years. Plaintiffs have been advised by HUD that the value

of the settlement is approximately $8 million.

IX. The Position of the Federal Defendant was not

Ygubstantia ustifiedan do Bpecia ircumstances Make
an Award of Fees Unjust

As required by EAJA, plaintiffs herewith allege that the
position of the Federal Defendant was not substantially justified.
28 U.S.C. Sec., 2412(d} (1) (B). "The burden is on the government to
prove substantial justification.” Barry v. Bowen, 825 F.2d 1324,
1330 (9th Cir. 1987). The Federal Defendant has conceded the point
in this case: As part of the settlement of the fourth, fifth and
sixth claims, the Federal Defendant expressly agreed not to
contend that the position of the United States was "substantially
justified" or that "special circumstances make an award unjust."
Settlement Agreement Par. 18. The Federal Defendant agreed to pay
the plaintiffs their recoverable costs, expenses and attorneys’
fees under EAJA. The Federal Defendant further agreed that the
only issue to be resolved by an application for fees and expenses
under EAJA shall be the amount of the fees, costs and expenses to
which the plaintiffs are entitled.

t g 2 nt ed to Receive
a Fee Award Under 28 U.8.C. Bec. 2412(d){2) (B}
A party is entitled to fees and other expenses under
subsection (d) of Section 2412 if it is:
(1) an individual whose net worth did not exceed $2,000,000

at the time the civil action was filed, (11) ...[an] association
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or organization whose net worth did not exceed $7,000,000 at the
time the civil action was filed and which had not more than 500
employees at the time the civil action was filed... 28 U.S.C. Sec.
2412(4}{(2) (B).

At the time this action was commenced, none of the
individually named plaintiffs or class members had a net worth
which exceeded, or ever approached, $2,000,000. (See Declaration
of Richard S. Kohn). Under the Legal Services Corporation Act,
CRLA and the National Housing Law Project are precluded from
representing any person who does not meet the federal poverty
income guidelines. Each of the named plaintiffs was screened
under these guidelines by CRLA and was found to be financially
eligible for legal services. The class that was certified by the
Court was limited to tenants who were eligible to receive the
benefits of the Section 8 Housing Assistance Program. These are,
by definition, low income persons.

There are no organizational plaintiffs in this case.

IV. Calculation of the Lodestar

The Equal Access to Justice Act provides that a party seeking

an award of fees shall submit an application which includes an
itemized statement of time spent on the case and a proposed hourly
rate. 28 U.S.C. Sec. 2412(d)(1)(B). The Act further provides that
fee awards shall be based upon "prevailing market rates' but with
the limitation that "attorneys fees shall not be awarded in excess
of $75 per hour unless the court determines that an increase in
the cost of living or a special factor, such as the limited
availability of gualified attorneys for the proceedings involved,

justifies a higher fee." 1In this case, the plaintiffs seek
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compensation for three attorneys who shared the major
responsibility for litigation of the case, Richard Kohn, Catherine
Bishop and Eileen McCarthy. Plaintiffs also seek attorneys fees
for M. David Kroot, who assisted thke plaintiffs counsel in
drafting the Regulatory Agreement and Declaration of Restrictive
Covenants, and for Marco Antonio Abarca who assisted with trial
preparation. Plaintiffs do not claim attorneys’ fees for time
spent by two other attorneys who spent a substantial amount of
time on the case, Carcle Harper and Alfonso Oliva, although
plaintiffs do seek reimbursement for their travel expenses.

fa) Hourly rates

The plaintiffs seek the $75 per hour EAJA statutory rate
increased to take the cost of living into account for Richard S.
Kohn and Eileen McCarthy. Catherine Bishop should be compensated
at market rate because of the presence of special factors. But
for Ms. Bishop’s profound knowledge of the federal housing
programs, this case could not have been brought to a successful
conclusion. That knowledge is a specialty that would not have
been available from any other source to assist in these
proceedings at the EAJA rate. 1Indeed, the national support
centers such as the National Housing Law Project were created out
of a recognition that the specialized knowledge that would be
developed there would not be available to legal services programs
from any other source.

{1) Xohn, McCarthy and Abarca: Calculation of the EAJA rate

Plaintiffs seek the statutory rate of $75 per hour as

adjusted by the CPI for the work performed by Richard Kohn and

Eileen McCarthy. Richard Kohn is a graduate of the Boston




i0

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

26

University School of Law and has been admitted to the practice of
law since 1968. According to the Ninth Annual Southern California
Compensation and Benefits Survey Report (Oct. 1, 1991) (hereinafter
"Survey’)lf, (Exhibit 1) the median hourly rate for a partner
admitted to practice in 196% or earlier is $265 per hour with the
low end of the interquartile range at $220.

Ms. McCarthy is a graduate of the University of California,
Berkeley School of Law (Boalt Hall) and was admitted to practice
law in 1981. According to the Survey, she would qualify for a
rate substantially in excess of $75 per hour. The median hourly
rate in the Los Angeles area for an associate admitted to practice
in 1981 is $172 with the low end of the interquartile range at
$125. A partner’s rate would be significantly higher. (Exhibit 1)

Marco Antonio Abarca is a graduate of Yale College and
Stanford University Law School. He has been admitted since 1989.
Plaintiffs seek $80 per hour for his time. According to the
Survey, the median rate for associates admitted in 198% is $125
with the low end of the interguartile range at $110. (Exhibit 1)

There is presently a split of authority over whether the
appropriate CPI rate is that for "all items" or that for "legal"
services. See, DeWalt v. Sullivan, 756 F. Supp. 195 (D. N.J.
19981) The CPI in October 1981 was 93.4. According to the the
most recent data available from the U.S. Department of Labor, the
CPI for "all items" as of November 1991 is 137.8 (Exhibit 2) For

purposes of this fee petition, we have used the conventional "all

27
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1. This Court has found the Survey to be a reliable quide
as to the prevailing market rates in the community.

Motion Picture Industry Pension Plan v. Klages Group,

757 F. Supp. 1082, 1087 (C.D. Cal. 1991).
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items" rate. We have also used the "all items" rate for all U.S.
consumers instead of the rate for Los Angeles which is higher. By
following the directions given to us by the Department of Labor,
we have determined that the statutory EAJA rate, adjusted for the

CPI, is cufrently $110.66. See Declaration of Richard Kohn.

EAJA provides that the court may award fees in excess of the
statutory rate where special factors, such as the limited
availability of qualified attorneys for the proceedings involved,
justifies a higher fee. 28 U.S.C. Sec. 2412(d) (1) (B). In Pirus v.
Bowen, 869 F.2d 536 (9th Cir. 1989), the Ninth Circuit ruled that
higher fees are warranted where the attorney possesses distinctive
knowledge and skills developed through a practice specialty; those
skills were needed in the litigation; and such skills are not
available elsewhere at the statutory rate.

The instant case was complex and required an extensive
knowledge of federal housing law. It required a knowledge of how
HUD functions, and the various housing statutes and how they
interrelate. In particular, knowledge of the following statutes
and HUD programs was indispensable: the National Housing Act, .12
U.5.C. 1701 et seq., the United States Housing Act, 42 U.S.C. Sec.
1437 et _sed; the Section 8 programs, 42 U.S$.C. Sec. 1437f, 24
C.F.R. Sec. 886 (Section 8 property disposition) and 24 C.F.R.
Sec. 882 (Section 8 certificate program); the property disposition
program, 12 U.S5.C. Sec. 1701-z-11 and 24 C.F. R. Sec. 290, and the
HUD mortgage sale program.

The mortgage sale issue was novel. No court had addressed the
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legality of HUD’s practice of selling mortgages and terminating
the tenant protection. The analysis of this issue required a
knowledge of HUD’s practice and familiarity with unpublished HUD
documents. There are no published regulations outlining HUD’s
mortgage sale policy and practice. Ms. Bishop‘s experience as lead
counsel in another case, Walker v, Pierce, 665 F. Supp. 831 (N.D.
Cal. 1987), which challenged HUD’s sale of mortgages in a
different context, was relevant to the issues raised in the
instant case. The disposition issue also raised novel questions
concerning the intricacies of HUD’s property disposition program.
Ms. Bishop qualifies for an enhanced rate under Pirus due to
special factors. (1) She possesses distinctive knowledge and
skills developed through a practice specialty. She has
approximately eighteen years of experience dealing with the
federal housing programs. (2) Those skills were needed in this
litigation. Like all legal services programs, CRLA provides a
broad range of legal services to a large population of low income
people. It is impossible to develop expertise in every area, let
alone an area as complex as the federal housing programs. Without
the special expertise of Ms. Bishop, it is virtually certain that
the property disposition and mortgage sales issues would not even
have been perceived as legal issues by our beleaguered staff
attorneys. It would also have been impossible to navigate through
the host of programmatic and jurisdictional issues involved in the
litigation without Ms. Bishop’s participation. (3) Ms. Bishop'’s
skills would not have been available elsewhere at the statutory
EAJA rate. There are few lawyers in private practice who would

have a grasp of the complexities of the federal housing statutes

8
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that were at issue in this case. As attested by the declaration of
Dara L. Schur submitted in support of the plaintiffs’ motion, a
case of this nature is not economically attractive to a private
law firm because of the contingent nature of the fee issue, and
the prospects of finding a private attorney with the necessary
breadth of Knowledge would be problematic.

Because Catherine Bishop satisfies the standard set forth in
Pirus, plaintiffs ask the court to award her fees at market rate.
Plaintiffs have calculated an appropriate hourly rate on a
historical basis from 1984 to the present by utilizing the survey
of attorneys’ hourly rates in the Los Angeles area. The

calculations are set forth in the Declaration of Catherine Bishop.
(3) David Kroot Sshould be Awarded Fees Based Upon
Special Factors

An essential part of the settlement of this case required the

plaintiffs to draft a Regulatory Agreement and Declaration of
Restrictive Covenants to run with the land. This required the
special expertise of a lawyer skilled in real estate transactions.
The law firm of Goldfarb & Lipman of San Francisco agreed to
assist the plaintiffs in the drafting of the document. In
accordance with the declaration of M. David Kroot and supporting
documents, plaintiffs seek fees and costs of $3303.20. Goldfarb &
Lipman possesses distinctive knowledge and skills developed
through a practice specialty; those skills were needed in this
litigation; and such skills would not be available elsewhere at

the statutory rate. Pirus v. Bowen, 869 F.2d 536 (9th Cir. 1989).

It is noteworthy that only 6.10 hours are billed at Mr. Kroot’s

rate of $173.77. The bulk of the time spent--29.10 hours--is
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billed at the associate’s rate of $75.00 per hour which ig the
statutory EAJA rate without any adjustment for the CPI.

. e Hours Claimed

Each of the principal attorneys for whom hours are claimed
was essential to the litigation of the case. There was a natural
division of responsibility among these attorneys: Richard Kohn as
lead counsel was responsible for managing the litigation, briefing
numerous issues and preparing the case for trial. But he could not
have litigated the case without Ms. McCarthy’s direct involvement
with the class members. Eileen McCarthy had day to day
responsibility for the case from May 1986 forward and was the
attorney in contact with the clients. As a staff attorney in a
two-attorney legal services office serving a four county area, it
would have been impossible for her to have litigated the case
without support from Kohn and Bishop. Catherine Bishop brought her
profound kKnowledge of the federal housing programs to the case.
Without this expertise, Kohn and McCarthy could not have
negotiated their way through the intricacies of the housing
programs and statutes that were involved in the case. Thus, this
was not an overstaffed case.

On a number of occasions, all three of plaintiffs’ counsel
attended settlement meetings, status conferences and scheduled
motions. Because each of plaintiffs’ counsel had a discrete role
in the litigation, this participation was necessary and did not
represent a duplication of effort. In this connection, it is
significant that the same meetings were attended by the Assistant
United States Attorney and the Assistant Regional Attorney for

HUD. In addition, the HUD General Counsel for HUD Region IX

i0
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participated in all of the settlement negotiations and attended
several other status conferences and motions before the Court.

In addition, after settlement was achieved, it was
imperative to enlist the services of a law firm with a specialty
in real estate transactions to draft the Regqulatory Agreement and
Declaration of Restrictive Covenants. None of the plaintiffs’
counsel had the expertise to draw the documents to ensure that the
covenants would run with the land and bind successors in interest.
As noted above, David Kroot of the law firm of Goldfarb and
Lipman, had such expertise and was an essential participant to
ensure that the settlement would be viable.

Marco Antonio Abarca provided critical support to the
plaintiffs’ litigation team on the eve of trial. His ability to
speak Spanish enabled him to communicate with the c¢lients directly
in preparing them to testify (See declaration of Marco Antonio
Abarca). Between May 27 and May 31, 1990, he spent 47.50 hours
preparing clients for trial. Plaintiffs have not made any claim
for the substantial time spent on the case by Carcle Harper or
Alfonso Oliva, who preceeded Eileen McCarthy as attorneys of

record. The total hours and fees claimed by each attorney are as

follows:

Kohn 3227.09 $357,109.77

Bishop 1041.00 $256,454.32

McCarthy 932.95 $103,240.24

Abarca 47.50 $3800

Kroot 35.00 $3303.20 (incl. costs)

V. Expert Witnesses

EAJA provides for recoupment of the costs of retaining expert

1
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witnesses. Plaintiffs seek reimbursement for three expert
witnesses and one consultant who were necessary to the litigation
of the case. Matthew Suddleson is an expert in real estate
conveyancing and title searches. He was retained by the plaintiffs
to provide expert testimony with regard to the remedial aspects of
the case. He was prepared to testify that the limited
partnership’s title to Jackson Terrace was defective, that the
owners were not bona fide purchasers and that the conveyance of
Jackson Terrace from HUD to the owners was void.

Morton Levy is a Certified Public Accountant who was prepared
to testify that the tenants were financially harmed by the
cancellation of the Regulatory Agreement that accompanied the sale
of the mortgage on Jackson Terrace. He was also prepared to
testify on remedial questions based upon his examination of the
financial statements and tax returns of the Jackson Terrace
limited partnership.

Richard Devine is a principal in Devine and Gong, real estate
syndicators. Mr. Devine was prepared to testify concerning the
financial incentives involved in real estate syndications in
general and to remedial questions regarding Jackson Terrace based
upon his examination of financial statements and tax returns of
the Jackson Terrace limited partnership.

Lupe Chacon de Gonzalez is a housing specialist who assisted
the plaintiffs in compiling and evaluating information provided by
class members regarding claims for restitution.

The total cost of experts is $7,764.00 {(included as a cost
below). Supporting documentation for the experts is attached to

the Declaration of Richard S. Kohn, submitted in support of the

12
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plaintiffs’ motion.

VI. Community Worker Time

Hermila Trevino Sauceda was employed by CRLA throughout the
course of this litigation as a community worker in the Coachella
office. She served an indispensable role in maintaining
communication between class counsel and the class. Because Eileen
McCarthy does not speak Spanish and because many of the class
members were monolingual in Spanish, Millie Trevino had to serve
as translator. In addition, she carried out many tasks (such as
calculating the tenants’ claims for restitution) normally
performed by a paralegal. Included herein are her hours which
total 890.55 (her total number of hours has been reduced by one
hour to eliminate time spent on the utility issue) Her rate of
compensation should be similar to that received by paralegal. A
reasonable hourly rate would be $50.00. According to the Eighth
Annual Southern California Compensation and Benefits Survey
Report, (Oct. 1, 1990), the average billing rate for a legal
assistant in a firm of 36-50 attorneys would be $50 for legal
assistants with between three to six years of experience and $95
per hour for legal assistants with six or more years of
experience. California Rural Legal Assistance employs
approximately fifty attorneys. (Exhibit 3)

Emanuel Benitez is a community worker employed by CRLA in our
Oxnard office. In May 1991, he and Marco Antonioc Abarca went to
Coachella at Eileen McCarthy’s request to assist her in preparing
the class members for trial. Mr. Benitez spent a total of 42 hours
between May 27 and May 29 translating and preparing documents. A

reasonable hourly rate for him would be $50 per hour. (See Abarca

13
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and Benitez declarations submitted in support of the plaintiffs’

motion).)
Millie Trevino $ 44,527.50
Emanuel Benitez $ 2,100.00

It was also necessary to hire additional community workers to
assist with the gathering of information from class members. These
individuals were paid an hourly rate and are accounted for
separately below as an expense of litigation.

Vvii. Cos Expenses:

Plaintiffs have incurred substantial costs and expenses in
this case which are related to the settlement of the fourth, fifth
and sixth causes of action. These include the hiring of
consultants and expert witnesses, travel, photocopying,
depositions, telephone, mailing and service fees. These are
recoverable costs. International Woodworkers of America, AFL~CIO
Local v. Donovapn, 769 F.2d 1388, 1392 (9th Cir. 1985). These costs
are summarized here and in the Bishop and Kohn declarations
submitted in support of the plaintiffs’ motion).

These totals are as follows:

NATIONAL HOUSING LAW PROJECT:

Travel . . . . & ¢ ¢ v v 4 4 v v e e e e e $ 3,721.89
Telephone . . . . . . ¢ v ¢ v ¢ « o v o o . $ 680.50
Photocopying . . + ¢ v v v v v ¢ o o o & o $ 1,040.00

TOTAL: $5442.39
Mailing:

Certified Mail . . . . . . . . $ 15.05
Federal Express . . . . . . $ 527.61

Western Messenger . . . . . $ 93.50

14
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TOTAL Mailing . . . .

TOTAL NELP Costs . . .

CALIFORNIA RURAL LEGAL ASSISTANCE:

Travel:
McCarthy . . . . .
Koehn . . . . . . .
Oliva . . . . . .
Harper . . . . . .
TOTAL . . . .
Cert. mail . . . . . .
UPS . . . « « « « « . .
Depositions . . . . . .
Court Interpreting . .

Transportation to get
class members to trial

Miscellaneous . . . . .
Service of Process . .
Western Messenger . . .
Photocopying . . . . .

TOTAL .+ « o« + & &

Community Workers

(interview class members
re standing and calc. amt.

of restitution) . . . .
Federal Express . . . .
Telephone......coveuuves

Abarca/Benitez expenses

Experts and consultants

TOTAL CRLA Cost . . . .,

- L] -

- - -

LI A R ]

* - .

aaaaaaa

. $ 2,935.18
. $ 7,167.96
. $ 2,169.60
. $ 40.75

- . 3 - - . -

$ 993.16
$ 419.00
$ 336.60
$

5,710.80

$ 2,970.12
$ 3,785.41
. $ 1,084.20
$ 511.44
TOTAL:

meoeo-o;$?764¢06

$ 636.16

$ 6,078,585

$12,313.49
$ 349.30
$ 20.90
$ 3,011.85

$ 600.00

$ 2,626.00

$ 14,067.61

$8330.17

$ 42,496.27
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TOTAL OF BXPENSES: § 48,574.82

Plaintiffs’ total claim for attorneys’ fees, costs
and expenses is $ 819,109.85, $ 48,574.82 of which is out-of-
pocket expenses. Plaintiffs understand from HUD that the total
value of the Section 8 and vouchers is approximately eight million
dollars. Thus, plaintiffs’ claim represents approximately ten per
cent of the value of the settlement. In cases invelving the
recovery by plaintiffs of a fund for distribution to a class, the
courts have found fees in the amount of 25% of the recovery to be
reasocnable.

Plaintiffs request that based upon the record in this case, the
stipulation of settlement, the attached exhibits and the
supporting declarations submitted herewith, the Court award them
the above stated fees and expenses.

Pursuant to the settlement agreement, final judgment in this
case will not be entered until the completion of certain
occurrences set forth in Par. 21 of the Stipulation of Settlement.
Any additional time expended and costs incurred in connection with
this case between now and the entry of the final judgment will be

addressed in a supplemental application.

DATED:-DM ,7 /7?/ Respectfully submitted,
/

CALIFORNIA RURAL LEGAL
ASSISTANCE

NATIONAL HOUSING LAW PROJECT

Attorneys for the Plaintiffs

o i) S

Richard S. Kohn
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ETLEEN McCARTHY

ARTURO RODRIGUEZ

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.0O. Box 35
Coachella, California 92236-0035
(619) 398-7261

RICHARD S. KOHN

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
(415) 864-3405

CATHERINE M. BISHOP

NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94110
(415) 548-9400

Attorneys for Plaintiffs

UNITED STATES8 DISTRICT COURT

CENTRAL DISTRICT
RICHARD WALKER, et al.,

Plaintiffs

JACK KEMP, Secretary of the
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, et al.,

Defendants.

Nt St ' Ssat? Saiit® Saet® St et St Vit Vool Wil Vgt et

OF CALIFORNIA

CIV. NO. 84-4370 RSWL
STIPULATION TO CONTINUE
PLAINTIFPS’ MOTION FOR
ATTORNEYS’ FEES, COSTS
AND EXPENSES UNDER THE
EQUAL ACCESS TO JUSTICE
ACT AND ORDER THEREON

Date:
Time:

none
none

In order to enable the parties to have sufficient time to

negotiate a settlement of the plaintiffs claim for attorneys’ fees

under the Equal Access to Justice Act, 28 U.S.C. Sec. 2412,

It is hereby stipulated by and between the parties through

their undersigned attorneys of record, to continue the hearing in

this matter from January 27, 1992 to April 27, 1992. at 10:00

a.m. in the courtroom of the Hon. Ronald S.W. Lew, United States
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District Judge. It is further stipulated that if the parties are
unable to reach a settlement, they shall jointly notify the court
immediately.

It is further stipulated that the plaintiffs will have the
opportunity to amplify, amend or supplement their initial filing
before the government is required to file its brief in opposition
to the motion. It is expressly understood by the parties that the
plaintiffs must satisfy the jurisdictional filing requirements of
EAJA in their initial motion and that the purpose of this
agreement is not to alter those jurisdictional filing
requirements. Rather, the purpose of this agreement is to avoid
the unnecessary expenditure of time by the Court and both parties
on the plaintiffs’ fee application at this time if the fee issue

can be settled by mutual agreement.

1117
i
11
111/
111
1177
/1117
Iy
17117
1117
1117
1717
1171
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In the event that the parties cannot achieve a settlement, the
parties have agreed to the following briefing schedule in
accordance with Local Rule 7.8:

Plaintiffs’ supplemental motion: File by March 30, 1992
Federal Defendants’ Opposition: File by April 13, 1992
Plaintiffs’ Reply Brief: File by April 20, 1992

DATED: M /f,, (997

CALIFORNIA RURAL LEGAL ASSISTANCE

NAT HOURING LAW, P ECT
. Jlched] & Job
Richard S. Kohn 7/
Attorneys for the Plaintiffs

DATED:QW 1?:, 199)

LOURDES G. BAIRD

United States Attorney

LEON W, WEIDMAN

Assistant United States Attorney
Chief, Civil Division

BY, 9/‘—"4 E/mélf ,/%9(*

Stan Blumenfeld
Assistant United States Attorney
Attorneys for the Defendant

* (By authorization Dec. 18, 1991)
ORDER
IT IS SO ORDERED.

DATED:

UNITED STATES DISTRICT JUDGE
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PROOF OF SERVICE BY MAIL

I hereby certify that I am a citizen of the United States. I

am over the age of eighteen years and not a party to the
above~entitled action. My business address is 2111 Mission
Street, Suite 401, San Francisco, California 94110,

On December 19, 1991, I served the attached:

NOTICE OF MOTION AND MOTION FOR ATTORNEYS’ PEES
UNDER THE EQUAL ACCES8 TO JUSTICE ACT:

MEMORANDUM OF POINTS8 AND AUTHORITIES IN SUPPORT OF
PLAINTIFFS8’ MOTION FPOR ATTORNEYS’ FEES, COSTS AND
EXPENSES UNDER THE BQUAL ACCES88 TOC JUSTICE ACT:
AND RIHIBITS

DECLARATIONS OF RICHARD 8. KOHN, CATHERINE BISHOP,
EILEEN McCARTHY, ALFONSO OLIVA, HARMILA TREVINO BAUCEDA,
M. DAVID KROOT, MARCO ANTONIO ABARCA, EMANUEL BENITEZ,
AND dARA L. SCHUR IN BUPPORT OF PLAINTIFFS’ MOTICON FOR
ATTORNEYS’ FEES, AND

SBTIPULATION TO CONTINUE PLAINTIFFS’ MOTION FOR
ATTORNEYS’ FEES8, COSTS8 AND EXPENSES UNDER THE EQUAL
ACCEBB8 TO JUSTICE ACT AND ORDER THEREON
by placing a true copy thereof in an envelope to the persons named
below via United States Mail, first class postage prepaid and

addressed to:

Philip D. Dapeer Lawrence Lieberman
Dapeer & Hirsch Levinson & Lieberman
4929 Wilshire Blvd., Ste. 600 9401 Wilshire Bl. #1250
Los Angeles, CA 90010 Beverly Hills, CA 90212
Rosemarie Fernandez Stan Blumenfeld

Office Fair Housing Assistant United States
US Department of HUD Attorney Ste., 7516

450 Golden Gate Avenue 300 No. Los Angeles 5t.,
San Francisco, CA 94102 Los Angeles, CA 90012

I declare under penalty of perjury that the foregoing is true

and correct.

Executed on this 19th day of December, 1991, at San

Francisco, California. % /ﬁ.\

RICHARD 5. KQOHN
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EILEEN McCARTHY

ARTURO RODRIGUEZ

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.0O. Box 35
Coachella, California 92236~0035
(619) 398~7261

RICHARD S. KOHN

CATLTFORNTA RURAL LEGAIL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
(415) 864-3405

CATHERINE M. BISHOP
NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94704
{415) 548-9400

Attorneys for Plaintiffs
UNITED BTATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, et al.,

Flaintiffs,
CIV. NO. 84-4370 RSWL

NOTICE OF MOTION AND
MOTION FOR ATTORNEYS'
FEES, COSTS AND EXPENSES
UNDER THE EQUAIL ACCESS TO
JUSTICE ACT

Ve

JACK KEMP, Secretary of the
DEPARTMENT OF HOUSING AND

URBAN DEVELOPMENT, et al.,
Date: January 27, 1992

befendants. Time: 10:00 a.m.

ol Vs Vet St Naat” Sonatt? Ve Nt Nt Snceul Nonst® Vot Vsl il Vit

TO THE DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

Please take notice that on January 27, 1992 at 10:00 a.m.

plaintiffs’ Motion for Attorneys’ Fees, Costs and Expenses will be

heard before the Hon. Ronald S.W. Lew at the United States

Courthouse, 312 N. Spring Street, Los Angeles, California.

Plaintiffs move this Court for an award of attorneys’ fees,

costs and expenses under the Equal Access to Justice Act, (EAJA),

1
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28 U.S5.C. Sec. 2412, based upon the record before this Court, the
Memoranda in Support of Plaintiffs’ Motion, and such declarations
and exhibits as are submitted in support thereof.

Plaintiffs allege that they are the prevailing parties, that
they are eligible to receive an award under EAJA, and that the
position of the United States was not justified. The amount sought
is set forth in the accompanying memorandum of points and
authorities in support of the plaintiffs’ motion.

It is plaintiffs’ desire to negotiate a settlement of fees,
costs and expenses with the Federal Defendant. However, as the
plaintiffs are obliged to meet the jurisdictional filing deadline
for an application under EAJA, this motion is noticed at this
time. Contemporaneously herewith, the plaintiffs and the Federal
Defendant are presenting a stipulation to continue the hearing on
the plaintiff’s motion until April 27, 1992. The parties have
agreed that in the event that the settlement negotiations fail,
this application may be amended and/or supplemented by other
declarations and exhibits at a later date, with full opportunity
for a response by the Federal Defendant before this motion is
actually heard by the Court. The parties ask the Court to approve
the stipulation.

DATED: December 18, 1991
Respectfully submitted,
CALTFORNIA RURAL LEGAL ASSISTANCE
NATIONAL HOUSING LAW PROJECT
Attorne r the Plaintiffs
BY.,

chad) € [lot

Richard S. Xohn
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I hereby certify that I am a citizen of the United States. I
am over the age of eighteen years and not a party to the
above-entitled action. My business address is 2111 Mission
Street, Suite 401, San Francisco, California 94110.
On December 19, 1991, I served the attached:

NOTICE OF MOTION AND MOTION FOR ATTORNEYS’ FEES
UNDER THE EQUAL ACCESS TO JUSTICE ACT;

MEMORANDUM OF POINTS8 AND AUTHORITIES IN BUPPORT OF
PLAINTIFFB’ MOTION FOR ATTORNEYS’ PEES, COSTS AND
EXPENSES UNDER THE EQUAL ACCESS TO JUSTICE ACT:;

10

11

12

13

14

15

16

AND EXHIBITS .

DECLARATIONS OF RICHARD 8. XOHN, CATHERINE BISHOP,
EILEEN McCARTHY, ALFONSO OLIVA, HARMILA TREVINO SAUCEDA,
M. DAVID KROOT, MARCO ANTONIO ABARCA, EMANUEL BENITEZ,
AND AARA L. SBCHUR IN SUPPORT OF PLAINTIFFS8’ MOTION FOR
ATTORNEYB’ FEE3, AND

STIPULATION TO CONTINUE PLAINTIFFS’ MOTION FOR
ATTORNEYS8’ FEES, COS8TS8 AND EXPENSES UNDER THE EQUAL
ACCES88 TO JUSTICE ACT AND ORDER THEREON .

by placing a true copy thereof in an envelope to the persons named
below via United States Mail, first class postage prepaid and

addressed to:

Philip D. Dapeer Lawrence Lieberman
Dapeer & Hirsch Levinson & Lieberman
4929 Wilshire Blvd., Ste. 600 9401 Wilshire Bl. #1250
Los Angeles, CA 90010 Beverly Hills, CA 90212
Rosemarie Fernandez Stan Blumenfeld

Office Fair Housing Assistant United States
US Department of HUD Attorney Ste., 7516

450 Golden Gate Avenue 300 No. Los Angeles St.,
San Francisco, CA 94102 Los Angeles, CA 90012

I declare under penalty of perjury that the foregoing is true

and correct.

Executed on this 19th day of December, 1991, at San

Francisco, California. . /«‘\

RICHARD 8. KOHN
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ETLEEN McCARTHY

ARTURO RODRIGUEZ

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.0O. Box 35
Coachella, California 92236-0035
(619) 398-7261

RICHARD 8. KOHN

CALTFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
(415) B64-3405

CATHERINE M. BISHOP

NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 94110
(415) 548-9400

Attorneys for Plaintiffs
UNITED BTATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, et al.,

)
Plaintiffs ) CIV. NO. B4-4370 RSWL
)
) STIPULATION TO CONTINUE
) PLAINTIFFS’ MOTION FOR
) ATTORNEYS8’ FEES, COBTS
) AND EXPENSES UNDER THE
) EQUAL ACCESS8 TO JUSTICE
) ACT AND ORDER THEREON
)
)
)
)

JACK KEMP, Secretary of the
DEPARTMENT QF HOUSING AND
URBAN DEVELCPMENT, et al.,

Date: none
Time: none

Defendants.

In order to enable the parties to have sufficient time to
negotiate a settlement of the plaintiffs claim for attorneys’ fees
under the Equal Access to Justice Act, 28 U.S.C. Sec. 2412,

It is hereby stipulated by and between the parties through
their undersigned attorneys of record, to continue the hearing in
this matter from January 27, 1992 to April 27, 1992. at 10:00

a.m. in the courtroom of the Hon. Ronald S.W. Lew, United States
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District Judge. It is further stipulated that if the parties are
unable to reach a settlement, they shall jointly notify the court
immediately.

It is further stipulated that the plaintiffs will have the
opportunity to amplify, amend or supplement their initial filing
before the government is required to file its brief in opposition
to the motion. It is expressly understood by the parties that the
plaintiffs must satisfy the jurisdictional filing requirements of
EAJA in their initial motion and that the purpose of this
agreement is not to alter those jurisdictional filing
requirements. Rather, the purpose of this agreement is to avoid
the unnecessary expenditure of time by the Court and both parties
on the plaintiffs’ fee application at this time if the fee issue

can be settled by mutual agreement.
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In the event that the parties cannot achieve a settlement, the
parties have agreed to the following briefing schedule in
accordance with Local Rule 7.8:

Plaintiffs’ supplemental motion: File by March 30, 1992
Federal Defendants’ Opposition: File by April 13, 1992
Plaintiffs’ Reply Brief: File by April 20, 1992

DATED: M /f;, (99]

CALIFORNIA RURAL LEGAL ASSISTANCE

NAT ﬂn«; LawW, P ECT
ST

Richard S. Kohn 7/

Attorneys for the Plaintiffs

DATED: J 2 2y R I, [99)

LOURDES G. BAIRD

United States Attorney

LEON W. WEIDMAN

Assistant United States Attorney
Chief, Civil Division

BY, gﬁn Z/W—élﬂ /ﬂ&*

Stan Blumenfeld
Assistant United States Attorney
Attorneys for the Defendant

* (By authorization Dec. 18, 1991)
ORDER
IT IS SO ORDERED.

DATED:

UNITED STATES DISTRICT JUDGE
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PROOF OF BERVICE BY MAIL
I hereby certify that I am a citizen of the United States. I
am over the age of eighteen years and not a party to the
above-entitled action. My business address is 2111 Mission
Street, Suite 401, San Francisco, California 94110.
On December 19, 1991, I served the attached:

NOTICE OF MOTION AND MOTION FOR ATTORNEYS’ FEES
UNDER THE EQUAL ACCESS TO JUSTICE ACT;

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF8’ MOTION FOR ATTORNEYS’ FPEEB, COSTS AND
EXPENSES UNDER THE EQUAL ACCESS TO JUBTICE ACT;
AND EXHIBITS

DECLARATIONS OF RICHARD B. XOEN, CATHERINE BISHOP,
EILEEN McCARTHY, ALFONSO OLIVA, HARMILA TREVINO SAUCEDA,
M. DAVID KROOT, MARCO ANTONIO ABARCA, EMANUEL BENITEZ,
AND dARA L. BCHUR IN BUPPORT OF PLAINTIFFS’ MOTION FOR
ATTORNEYS’ FEES, AND

STIPULATION TO CONTINUE PLAINTIFFS’ MOTION FOR
ATTORNEYS’ FEES, COSTS8 AND EXPENSES UNDER THE EQUAL
ACCES88 TO JUSTICE ACT AND ORDER THEREON
by placing a true copy thereof in an envelope to the persons named
below via United States Mail, first class postage prepaid and

addressed to:

Philip D. Dapeer Lawrence Lieberman
Dapeer & Hirsch Levinson & Lieberman
4929 Wilshire Blvd., Ste. 600 9401 Wilshire Bl. #1250
Los Angeles, CA 90010 Beverly Hills, CA 90212
Rosemarie Fernandez Stan Blumenfeld

Office Fair Housing Assistant United States
US Department of HUD Attorney Ste., 7516

450 Golden Gate Avenue 300 No. Los Angeles St.,
San Francisco, CA 94102 Los Angeles, CA 80012

I declare under penalty of perjury that the foregoing is true

and correct.

Executed on this 19th day of December, 1991, at San

Francisco, California. /,E?E’ //é€;¢£h-

RICHARD 5. KOEN
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EILEEN McCARTHY

ARTURO RODRIGUEZ

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.0O. Box 35
Coachella, California 922360035
(619) 398-7261

RICHARD 5. KOHN

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
{415) B64~3405

CATHERINE M. BISHOP

NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California
(415) 548-9400

94704

Attorneys for Plaintiffs
UNITED STATES DI
CENTRAL DISTRICT
RICHARD WALKER, et al.,

Plaintiffs,

v.
JACK KEMP, Secretary of the
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, et al.,

Defendants.

i i N el o L SR P R N

e S My Sy My Ny M S ey S, ™, e,
Sy T e M e M e ey, e e
e Sy T, S M e e S S e e
S S, T S S P T S ey,

STRICT COURT

OF CALIFORNIA

CIV. NO. 84-4370 RSWL
MEMORANDUM OF POINTS

AND AUTHORITIES IN SUPPORT
QF PLAINTIFFS’ MOTION FOR
AWARD OF ATTORNEYS’ FEES
COSTS AND EXPENSES UNDER
EAJA AND EXHIBITS

Date: 1992
Time:

January 27,
10:00 a.m.
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INTRODUCTION

Plaintiffs seek attorneys’ fees, costs and expenses under the
Equal Access to Justice Act, 28 U.S.C. Sec. 2412 (EAJA), for the
work performed by the attorneys who have successfully concluded
this action. Pursuant to an agreement reached with the Federal
Defendant, plaintiffs have endeavored to exclude any claim for
hours spent sclely in litigation of the first, second and third
claims for relief. The Federal Defendant has agreed that the
plaintiffs are entitled to fees for litigation of issues in
connection with the fourth, fifth and sixth claims for relief.

The plaintiffs are presently involved in negotiations with
the Federal Defendant to resolve the question of fees. Plaintiffs
desire to preserve their rights under EAJA by making a timely
application to this Court should their negotiations prove
fruitless. Both parties seek to avoid additional expense if the
issue of fees can be resolved by mutual agreement without the need
for further litigation. 1In order to achieve these ends,
contemporaneous with this motion the parties are filing a
stipulation for a continuance including their agreement that the
plaintiffs will be permitted to amend and/or supplement their
initial application prior to the time that the Federal Defendant’s
opposing brief must be filed.

I. he int 8 are the Prevailin arties

"Plaintiffs may be considered ‘prevailing parties’ for
attorneys’ fees purposes if they succeed on any significant issue
in the litigation which achieves some of the benefit the parties

sought in bringing the suit." Cf. Hensley v. Eckerhart, 461 U.S.
424, 103 s.Ct. 1933 (1983). The plaintiffs in this action are the
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prevailing party in that they have achieved a settlement which, in
the Court’s words, is "far superior than a judgment that the court
can give you in this action,..." Transcript of Proceedings, June
1, 1990, p. 24. The plaintiffs achieved the relief they desired
on eéch of the fourth, fifth and sixth claims for relief. In the
course of the litigation, the plaintiffs established that the sale
of Jackson Terrace in 1981 with less than 100% Section 8 subsidy
was "arbitrary and capricious™ in violation of the APA. The remedy
that was achieved in settlement was a new Section 8 contract for
all ninety units to run for ten years. Plaintiffs also challenged
the sale of the mortgage in 1983. It was the sale of the mortgage
that triggered the cancellation of a regulatory agreement (which
would have run until the year 2021) which contained many
protections for the tenants. Plaintiffs also socught to reform the
regulatory agreement to include an "Appendix A" that had been
inadvertently omitted from the regulatory agreement in 1981. One
provision of Appendix A would have required the owners to accept a
renewal of the Section 8 contact, if offered by HUD, upon the
expiration of the existing contract. In the settlement, the
parties agreed to a new regulatory agreement and declaration of
restrictive covenants that will run with the land and remain in
effect until the year 2021. The provisions of "Appendix A" are
included in the new regulatory agreement. Plaintiffs sought
restitution for members of the plaintiff class who would have been
eligible for Section 8 during their tenancies but who could not
obtain a subsidized apartment because there was not enough Section
8 for all eligible tenants. The settlement provides for a sum of

$23,000 as restitution and twenty Section 8 certificates that can
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be used by former Jackson Terrace tenants. The Section 8
certificates are valid for as long as the recipient is eligible or
for ten years. Plaintiffs have been advised by HUD that the value
of the settlement is approximately $8 million.

IX. The Position of the Pederal Defendant was not

"gubstant Justified"” nor do Special Circumstances Make

an Award of Fees Unijust

As required by EAJA, plaintiffs herewith allege that the
position of the Federal Defendant was not substantially justified.
28 U.8.C. Sec. 2412(d) (1) (B). "The burden is on the government to
prove substantial justification." Barry v. Bowen, 825 F.2d 1324,
1330 (9th Cir. 1987). The Federal Defendant has conceded the point
in this case: As part of the settlement of the fourth, fifth and
sixth claims, the Federal Defendant expressly agreed not to
contend that the position of the United States was "substantially
justified" or that "special circumstances make an award unijust."
Settlement Agreement Par. 18. The Federal Defendant agreed to pay
the plaintiffs their recoverable costs, expenses and attorneys’
fees under EAJA. The Federal Defendant further agreed that the
only issue to be resolved by an application for fees and expenses
under EAJA shall be the amount of the fees, costs and expenses to
which the plaintiffs are entitled.

T a a es ed to Re ve

a_Fee Award Under 28 U.8.C. Sec. 2412(d)(2)(B)

A party is entitled to fees and other expenses under
subsection (d} of Section 2412 if it is:

(1) an individual whose net worth did not exceed $2,000,000

at the time the civil action was filed, (11) ...[an] association




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

or organization whose net worth did not exceed $7,000,000 at the
time the civil action was filed and which had not more than 500
employees at the time the civil action was filed... 28 U.S.C. Sec.
2412(4d) (2) (B).

At the time this action was commenced, none of the
individually named plaintiffs or class members had a net worth
which exceeded, or ever approached, $2,000,000. (See Declaration
of Richard S. Kohn). Under the Legal Services Corporation Act,
CRLA and the National Housing Law Project are precluded from
representing any person who does not meet the federal poverty
income guidelines. Each of the named plaintiffs was screened
under these guidelines by CRLA and was found to be financially
eligible for legal services. The class that was certified by the
Court was limited to tenants who were eligible to receive the
benefits of the Section 8 Housing Assistance Program. These are,
by definition, low income persons.

There are no organizational plaintiffs in this case.

IVv. calculation of the Lodestar

The Equal Access to Justice Act provides that a party seeking
an award of fees shall submit an application which includes an
itemized statement of time spent on the case and a proposed hourly
rate. 28 U.S.C. Sec. 2412(d) (1) (B). The Act further provides that
fee awards shall be based upon "prevailing market rates" but with
the limitation that "attorneys fees shall not be awarded in excess
of $75 per hour unless the court determines that an increase in
the cost of living or a special factor, such as the limited
availability of qualified attorneys for the proceedings involved,

justifies a higher fee." 1In this case, the plaintiffs seek
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compensation for three attorneys who shared the maior
responsibility for litigation of the case, Richard Kohn, Catherine
Bishop and Eileen McCarthy. Plaintiffs also seek attorneys fees
for M. David Kroot, who assisted the plaintiffs counsel in
drafting the Regulatory Agreement and Declaration of Restrictive
Covenants, and for Marco Antonio Abarca who assisted with trial
preparation. Plaintiffs do not claim attorneys’ fees for time
spent by two other attorneys who spent a substantial amount of
time on the case, Carole Harper and Alfonsec Oliva, although
plaintiffs do seek reimbursement for their travel expenses.

a Hour ates

The plaintiffs seek the $75 per hour EAJA statutory rate
increased to take the cost of living into account for Richard S.
Kohn and Eileen McCarthy. Catherine Bishop should be compensated
at market rate because of the presence of special factors. But
for Ms. Bishop’s profound knowledge of the federal housing
programs, this case could not have been brought to a successful
conclusion. That knowledge is a specialty that would not have
been available from any cther source to assist in these
proceedings at the EAJA rate. Indeed, the national support
centers such as the National Housing Law Project were created out
of a recognition that the specialized knowledge that would be
developed there would not be available to legal services programs
from any other source.

1) EKohn, McCarthy and Abarca: Calculation of the EAJA rate

Plaintiffs seek the statutory rate of $75 per hour as

adjusted by the CPI for the work performed by Richard Kohn and

Eileen McCarthy. Richard Kohn is a graduate of the Roston
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University School of Law and has been admitted to the practice of
law since 1968. According to the Ninth Annual Southern California
Compensation and Benefits Survey Report (Oct. 1, 1991) (hereinafter
“Survey’)lf, (Exhibit 1) the median hourly rate for a partner
admitted to practice in 1969 or earlier is $265 per hour with the
low end of the interquartile range at $220.

Ms. McCarthy is a graduate of the University of California,
Berkeley School of Law (Boalt Hall) and was admitted to practice
law in 1981. According to the Survey, she would qualify for a
rate substantially in excess of $75 per hour. The median hourly
rate in the Los Angeles area for an associate admitted to practice
in 1981 is $172 with the low end of the interquartile range at
$125. A partner’s rate would be significantly higher. (Exhibit 1)

Marco Antonio Abarca is a graduate of Yale College and
Stanford University Law School. He has been admitted since 1989,
Plaintiffs seek $80 per hour for his time. According to the
Survey, the median rate for associates admitted in 1989 is $125-
with the low end of the interquartile range at $110. (Exhibit 1)

There is presently a split of authority over whether the
appropriate CPI rate is that for "all items" or that for "legal"
services. See, DeWalt v. Sullivan, 756 F. Supp. 195 (D. N.J.
1991) The CPI in Octocber 1981 was 93.4. According to the the
most recent data available from the U.S. Department of Labor, the
CPI for "all items"™ as of November 1991 is 137.8 (Exhibit 2) For

purposes of this fee petition, we have used the conventional "all

27

28

1. This Court has found the Survey to be a reliable guide
as to the prevailing market rates in the community.
Motion Picture Industry Pension Plan v. Klages Group,

757 F. Supp. 1082, 1087 (C.D. Cal. 1991).
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items" rate. We have also used the "all items" rate for all U.s.
consumers instead of the rate for Los Angeles which is higher. By
following the directions given to us by the Department of Labor,
we have determined that the statutory EAJA rate, adjusted for the

CPI, is currently $110.66. See Declaration of Richard Kohn.

hould Awa a Cat e Bishop Based
Upon Market Rates Because of Her Special Expertise

EAJA provides that the court may award fees in excess of the
statutory rate where special factors, such as the limited
availability of qualified attorneys for the proceedings involved,
justifies a higher fee. 28 U.S.C. Sec. 2412(d) (1) (B). In Pirus v.
Bowen, 869 F.2d 536 (9th Cir. 1989), the Ninth Circuit ruled that
higher fees are warranted where the attorney possesses distinctive
knowledge and skills developed through a practice specialty; those
skills were needed in the litigation; and such skills are not
available elsewhere at the statutory rate.

The instant case was complex and required an extensive
knowledge of federal housing law. It required a knowledge of how
HUD functions, and the various housing statutes and how they
interrelate. In particular, knowledge of the following statutes
and HUD programs was indispensable: the National Housing Act, 12
U.5.C. 1701 et seqg., the United States Housing Act, 42 U.S.C. Sec.
1437 et seq; the Section 8 programs, 42 U.S.C. Sec. 1437f, 24
C.F.R. Sec. 886 (Section 8 property disposition) and 24 C.F.R.
Sec. 882 (Section 8 certificate program); the property disposition
program, 12 U.S.C., Sec. 1701-2-11 and 24 C.F. R. Sec. 290, and the
HUD mortgage sale program.

The mortgage sale issue was novel. No court had addressed the
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legality of HUD’s practice of selling mortgages and terminating
the tenant protection. The analysis of this issue reguired a
knowledge of HUD's practice and familiarity with unpublished HUD
documents. There are no published regqulations outlining HUD’s
mortgage séle policy and practice. Ms. Bishop’s experience as lead
counsel in another case, Walker v. Pierce, 665 F. Supp. 831 (N.D.
Cal. 1987), which challenged HUD’s sale of mortgages in a
different context, was relevant to the issues raised in the
instant case. The disposition issue also raised novel guestions
concerning the intricacies of HUD’s property disposition program.
Ms. Bishop qualifies for an enhanced rate under Pirus due to
special factors. (1) She possesses distinctive knowledge and
skills developed through a practice specialty. She has
approximately eighteen years of experience dealing with the
federal housing programs. (2) Those skills were needed in this
litigation. Like all legal services programs, CRLA provides a
broad range of legal services to a large population of low income
people. It is impossible to develop expertise in every area, let
alone an area as complex as the federal housing programs. Without
the special expertise of Ms. Bishop, it is virtually certain that
the property disposition and mortgage sales issues would not even
have been perceived as legal issues by our beleaguered staff
attorneys. It would also have been impossible to navigate through
the host of programmatic and jurisdictional issues involved in the
litigation without Ms. Bishop’s participation. (3) Ms., Bishop’s
skills would not have been available elsewhere at the statutory
EAJA rate. There are few lawyers in private practice who would

have a grasp of the complexities of the federal housing statutes

8
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that were at issue in this case. As attested by the declaration of
Dara L. Schur submitted in support of the plaintiffs’ motion, a
case of this nature is not economically attractive to a private
law firm because of the contingent nature of the fee issue, and
the prospects of finding a private attorney with the necessary
breadth of knowledge would be problematic.

Because Catherine Bishop satisfies the standard set forth in
Pirus, plaintiffs ask the court to award her fees at market rate.
Plaintiffs have calculated an appropriate hourly rate on a
historical basis from 1984 to the present by utilizing the survey
of attorneys’ hourly rates in the Los Angeles area. The

calculations are set forth in the Declaration of Catherine Bishop.

{3) David Eroot Should be Awarded Fees Based Upon
Bpecial Facto

An essential part of the settlement of this case required the

plaintiffs to draft a Regulatory Agreement and Declaration of
Restrictive Covenants to run with the land. This required the
special expertise of a lawyer skilled in real estate transactions.
The law firm of Goldfarb & Lipman of San Francisco agreed to
assist the plaintiffs in the drafting of the document. In
accordance with the declaration of M. David Kroot and supporting
documents, plaintiffs seek fees and costs of $3303.20. Goldfarb &
Lipman possesses distinctive knowledge and skills developed
through a practice specialty; those skills were needed in this
litigation; and such skills would not be available elsewhere at
the statutory rate. Pirus v. Bowen, 869 F.2d 536 (9th Cir. 1989).
It is noteworthy that only 6.10 hours are billed at Mr. Kroot’s

rate of $173.77. The bulk of the time spent--29.10 hours--is
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billed at the associate’s rate of $75.00 Per hour which is the

statutory EAJA rate without any adjustment for the CPI.

(B). The Hours Claimed

Each of the principal attorneys for whom hours are claimed
was essential to the litigation of the case. There was a natural
division of responsibility among these attorneys: Richard Kohn as
lead counsel was responsible for managing the litigation, briefing
numerous issues and preparing the case for trial. But he could not
have litigated the case without Ms. McCarthy’s direct involvement
with the class members. Eileen McCarthy had day to day
responsibility for the case from May 1986 forward and was the
attorney in contact with the clients. As a staff attorney in a
two-attorney legal services office serving a four county area, it
would have been impossible for her to have litigated the case
without support from Kohn and Bishop. Catherine Bishop brought her
profound knowledge of the federal housing programs to the case.
Without this expertise, Kohn and McCarthy could not have
negotiated their way through the intricacies of the housing
programs and statutes that were involved in the case. Thus, this
was not an overstaffed case.

On a number of occasions, all three of plaintiffs’ counsel
attended settlement meetings, status conferences and scheduled
moticns. Because each of plaintiffs’ counsel had a discrete role
in the litigation, this participation was necessary and did not
represent a duplication of effort. In this connection, it is
significant that the same meetings were attended by the Assistant
United States Attorney and the Assistant Regional Attorney for

HUD. In addition, the HUD General Counsel for HUD Region IX

10
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participated in all of the settlement negotiations and attended
several other status conferences and motions before the Court.

In addition, after settlement was achieved, it was
imperative to enlist the services of a law firm with a specialty
in real estate transactions to draft the Regulatory Agreement an
Declaration of Restrictive Covenants. None of the plaintiffs’
counsel had the expertise to draw the documents to ensure that the
covenants would run with the land and bind successors in interest.
As noted above, David Kroot of the law firm of Goldfarb and
Lipman, had such expertise and was an essential participant to
ensure that the settlement would be viable.

Marco Antonio Abarca provided critical support to the
plaintiffs’ litigation team on the eve of trial. His ability to
speak Spanish enabled him to communicate with the clients directly
in preparing them to testify (See declaration of Marco Antonio
Abarca). Between May 27 and May 31, 1990, he spent 47.50 hours
preparing clients for trial. Plaintiffs have not made any clainm
for the substantial time spent on the case by Carole Harper or
Alfonso Oliva, who preceeded Eileen McCarthy as attorneys of

record. The total hours and fees claimed by each attorney are as

follows:

Kohn 3227.09 $357,109.77

Bishop 1041.00 $256,454.32

McCarthy 932.95 $103,240.24

Abarca 47.50 $3800

Kroot 35.00 $3303.20 (incl. costs)

V. Expert Witnessaes

EAJA provides for recoupment of the costs of retaining expert

12
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witnesses. Plaintiffs seek reimbursement for three expert
witnesses and one consultant who were necessary to the litigation
of the case. Matthew Suddleson is an expert in real estate
conveyancing and title searches. He was retained by the plaintiffs
to provide expert testimony with regard to the remedial aspects of
the case. He was prepared to testify that the limited
partnership’s title to Jackson Terrace was defective, that the
owners were not bona fide purchasers and that the conveyance of
Jackson Terrace from HUD to the owners was void.

Morton Levy is a Certified Public Accountant who was prepared
to testify that the tenants were financially harmed by the
cancellation of the Regulatory Agreement that accompanied the sale
of the mortgage on Jackson Terrace. He was also prepared to
testify on remedial gquestions based upon his examination of the
financial statements and tax returns of the Jackson Terrace
limited partnership.

Richard Devine is a principal in Devine and Gong, real estate
syndicators. Mr. Devine was prepared to testify concerning the
financial incentives involved in real estate syndications in
general and to remedial questions regarding Jackson Terrace based
upon his examination of financial statements and tax returns of
the Jackson Terrace limited partnership.

Lupe Chacon de Gonzalez is a housing specialist who assisted
the plaintiffs in compiling and evaluating information provided by
class members regarding claims for restitution.

The total cost of experts is $7,764.00 (included as a cost
below). Supporting documentation for the experts is attached to

the Declaration of Richard S. Kohn, submitted in support of the

iZ2
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plaintiffs’ motion.

A ommu Worke

Hermila Trevino Sauceda was employed by CRLA throughout the
course of this litigation as a community worker in the Coachella
office. She served an indispensable role in maintaining
communication between class counsel and the class. Because Eileen
McCarthy does not speak Spanish and because many of the class
menmbers were monolingual in Spanish, Millie Trevino had to serve
as translator. In addition, she carried out many tasks (such as
calculating the tenants’ claims for restitution) normally
performed by a paralegal. Included herein are her hours which
total 890.55 (her total number of hours has been reduced by one
hour to eliminate time spent on the utility issue) Her rate of
compensation should be similar to that received by paralegal. A
reasonable hourly rate would be $50.00. According to the Eighth
Annual Southern California Compensation and Benefits Survey
Report, (Oct. 1, 1990), the average billing rate for a legal
assistant in a firm of 36-50 attorneys would be $50 for legal
assistants with between three to six years of experience and $95
per hour for legal assistants with six or more years of
experience. California Rural Legal Assistance employs
approximately fifty attorneys. (Exhibit 3)

Emanuel Benitez is a community worker employed by CRLA in our
Oxnard office. In May 1991, he and Marco Antonio Abarca went to
Coachella at Eileen McCarthy’s request to assist her in preparing
the class members for trial. Mr. Benitez spent a total of 42 hours
between May 27 and May 29 translating and preparing documents. A

reasonable hourly rate for him would be $50 per hour. (See Abarca

13
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and Benitez declarations submitted in support of the plaintiffg’
motion).)

Millie Trevino $ 44,527.50

Emanuel Benitez $ 2,100.00

Vit was also necessary to hire additional community workers to
assist with the gathering of information from class members. These
individuals were paid an hourly rate and are accounted for
separately below as an expense of litigation.

YII. Costs and Expenses:

Plaintiffs have incurred substantial costs and expenses in
this case which are related to the settlement of the fourth, fifth
and sixth causes of action. These include the hiring of
consultants and expert witnesses, travel, photocopying,
depositions, telephone, mailing and service fees. These are
recoverable costs. International Woodworkers of America, AFL~CIO

Local v. Donpvan, 769 F.2d 1388, 1392 (9th Cir. 1985). These costs

are summarized here and in the Bishop and Xohn declarations
submitted in support of the plaintiffs’ motion).
These totals are as follows:

NATIONAL HOUSING LAW PROJECT:

Travel . . . . . . .« . o o v 0 e 0w e e $ 3,721.89
Telephone . . . . . . . ¢ v v v v v v v W . $ 680.50
Photocopying . . . . . . . . . . . . . . . . $ 1,040.00
TOTAL: $5442.39

Mailing:

Certified Mail . . . . . . . . S 15.05

Federal Express . . . . . . $ 527.61

Western Messenger . . . . . $ 93.50

t4
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TOTAL Mailing . .

TOTAL NHLP Costs . . . . .

CALIFORNIA RURAIL LEGAL ASSISTANCE:

Travel:
McCarthy . . . . . .
Kohn . . . . . . . . .
Oliva . . . . . . . .
Harper . . . . . . . .
TOTAL . . . . . .
Cert, mail . . . . . . . .
UPS . . v ¢ ¢ v v v v o« v W
Depositions . . . . . . . .
Court Interpreting . . . .

Transportation to get
class members to trial . .

Miscellaneous . . . . . . .
Service of Process . . . .
Western Messenger . . . . .
Photocopying . . . . . . .
TQTM L] - * - - . > .
Community Workers
(interview class members
re standing and calc. amt.
of restitution) . . . . . .
Federal Express . . . . . .

Telephone.....coovveveesnns

Abarca/Benitez expenses . .

Experts and consultants....

TOTAL CRLA Cost . . . . . .

.« s $ 2,935.18
- $ 7,167.96
. . $ 2,169.60

. . $ 40.75

. - - - L] » . -

893.18
419.00

336.60

@ W o A

5,710.80

2,870.12

$
. $ 3,785.41
$ 1,084.20
$ 511.44
TOTAL:

cesasesesa37764.00

$ 636.16

$ 6,078.55

$12,313.49
$ 349.30
$ 20.90
$ 3,011.85

$ 600.00

$ 2,626.00

$ 14,067.61

$8330.17

$ 42,496.27
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TOTAL OF EXPENSES: § 48,574.82

Plaintiffs’ total claim for attorneys’ fees, cogts
and expenses is $ 819,109.85, $ 48,574.82 of which is ocut-of-
pocket expenses. Plaintiffs understand from HUD that the total
value of the Section 8 and vouchers is approximately eight million
dollars. Thus, plaintiffs’ claim represents approximately ten per
cent of the value of the settlement. In cases involving the
recovery by plaintiffs of a fund for distribution to a class, the
courts have found fees in the amount of 25% of the recovery to be
reasonable.

Plaintiffs request that based upon the record in this case, the
stipulation of settlement, the attached exhibits and the
supporting declarations submitted herewith, the Court award them
the above stated fees and expenses.

Pursuant to the settlement agreement, final judgment in this
case will not be entered until the completion of certain
occurrences set forth in Par. 21 of the Stipulation of Settlement.
Any additional time expended and costs incurred in connection with
this case between now and the entry of the final judgment will be

addressed in a supplemental application.

DATED: w /? ?\? / Respectfully submitted,
1

CALIFORNIA RURAL LEGAL
ASSISTANCE

NATIONAL HOUSING LAW PROJECT

Attorneys for the Plaintiffs

o JGiacd S A

Rﬁchard $. Kohn
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EILEEN McCARTHY

CALIFORNIA RURAL LEGAL ASSISTANCE
Migrant Farmworker Project

1030 Sixth Street, #6 / P.O. Eox 35
Coachella, California 92236-G035
{619) 398-7281

RICHARD S. KOHN

CALIFORNIA RURAL LE@@L ASSISTANCE
Migrant Farmworker Project

2111 Mission Street, Suite 401
San Francisco, California 94110
(415) 864~3405

CATHERINE M. BISHOP
NATIONAL HOUSING LAW PROJECT
1950 Addison Street
Berkeley, California 64704
(415) 548-9400

Attorneys for Plaintiffs
UNITED BTATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

RICHARD WALKER, et al.,

Plaintiffs,
' CIV. NO. 84-4370 RSWL

DECLARATION OF
CATHERINE M. BISHOP
IN SUPPORT OF ATTORNEYS'

FRES AND COSTS

V.

JACK KEMP, Secretary of the
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT, et al.,

Defendants.

i e Pl R I S e e

I, CATHERINE M. BISHOP, declare:

1. I am one of the attorneys of record for the plaintiffs
in Walker v. Kemp, CIV 84-4370 RSWL. The matters stated herein

are within my personnel knowledge, and if called as a witness, I

could competently testify thereto.
//
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2. I am a 1973 graduate of Catholic University School of
Law. As a law student, I clerked for the National Housing Law
Project (NHLF) in the Washington, D.C. office. Upon graduation I
was offered a job as a staff attorney with NHLP and I have held
that position for the last 18 years. I am a member of the state of
California and District of Columbia bars, I am admitted to
practice before the United States Supreme Court, the United States
Court of Appeals for the Fourth, Sixth, Ninth, and Tenth Circuits
and the United States District Courts for the Nerthern, Eastefn
and Central Districts of California.

3. Throughout my tenure at NHLP, I have been involved as
co-counsel in many class action cases involving the rights of
low-income tenants residing in federally assisted housing. Some
of the reported cases include: Abrams v. Hills, 415 F. Supp. 550
(C.D. Cal. 1976), 547 F.2d 1062 (9th Cir. 1976), cert. dranted sub
nom. Harris v. Abrams, 431 U.S. 928 (1977), remanded for
consideration of settlement, 439 U.S. 1001 (1978); Perry v.

Housing Authority of Charleston, 664 F.2d 1210 (4th Cir. 1981);
and Walker v. Pilerce, 665 F. Supp. 831 (N.D. Ccal. 1987). There

are many other cases that I have been involved in as of counsel,
amjcus curia and advisory. (In our office we have defined
advisory assistance to include legal assistance provided to
another attorney that requires more than four hours of work.)

4. The National Housing Law Project, a Legal Services
support center, was established in 1968 for the purpose of
providing backup to Legal Services attorneys who have low-income
clients with housing problems. NHLP is one of sixteen (16}

support centers located throughout the country that specialize in
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various aspect of poverty law. While a staff attorney at NHLP, I
have further specialized in the area of the rights of low-income
tenants and applicants in HUD-assisted housing. There are
currently three other staff attorneys who specialize in the same
area. Together we handle a variety of requests for assistance
from local Legal Services attorneys. For example we respond
annually to between 2500-3000 telephone and letter requests for
assistance regarding issues involving the HUD housing programs.
Because of these request we are particularly well positioned to
determine what are the pressing issues facing HUD assisted low-
income tenants. When issues arise that are of particular
significance to HUD-assisted tenants nationwide, we focus on the
issue and try to resolve the problem. The resolution of the
problems often involves litigation, legislation and administrative
advocacy.

5. As a staff attorney, I was one of the authors of the

Legal Services practice manual HUD Housing Programs: Tenants'

Rights (1981 and 1985 Supplement). I also contribute to the
Housing Law Bulletin, a bi-monthly publication that is made
available free to every Legal Services office and for a fee to
other subscribers. Upon occasion I have alsc written articles for
Clearinghouse Revijew, a legal journal and pleading clearinghouse
for Legal Services attorneys. On annual basis, at the request of
individual congressional leaders, our staff critiques and prepares
testimony in support of legislative proposals relating to
federally-assisted housing. I am involved in that process. At
the request of Legal Services attorneys and clients, I have also

submitted comments to HUD in response to proposed regulations
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published for comment in the Federal Register. Upon occasion we
are also contacted by HUD foiciais and asked to participate in
policy development discussions. 1In 1977-78 I was an official
observer for the HUD Tenant Participation Task Force.

6. In 1983 I was contacted by Carole Harper, a Legal
Services attorney working for California Rural Legal Assistance
(CRLA) in Coachella. 1Initially her case appeared to be a rent
increase case. Certain types of federally assisted apartment
complexes are subject to a federal rent control. It soon became
apparent that the case was complicated by utility issues and a
sale of the HUD-held mortgage to the owners of the project.
Because I was aware in 1983 that HUD had resumed in 1982 a
national policy of selling HUD-held mortgages and that this policy
had an adverse impact upon very-low income tenants who resided in
projects the mortgages for which were being offered for sale, our
office agreed to co-counsel the case. After that decision was
made, we also discovered that project had been formerly HUD
insured, foreclosed upon and sold by HUD. Issues involving the
adverse impact upon low-income tenants of the disposition of
multifamily projects in the HUD inventory were also a matter of
national concern.

7. The mortgage sale and disposition issues are complex and
are not ones that are readily apparent to the average Legal
Services attorney who may be quite familiar with other aspects of
the HUD programs. An understanding of the issues involved in
these claims require a knowledge of HUD's practice as well as the
statutes, the legislative history, regulations and a significant

number of unpublished HUD handbooks, memorandum and circular. In
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1983 the mortgage sale issue was novel. To my knowledge, no court
had addressed the issue of the legality of HUD's practice of
selling mortgages and terminating the tenant protections. The
disposition issue was not quite so novel. 1In 1984, I was aware
that nationwide six other cases had been filed on behalf of
tenants in individual projects to enforce the 1978 statutory
amendments regarding HUD's property disposition process. But none
of these cases raised the issue of the composition of the
committee that approved the disposition of the project. 1In
addition, in none of these cases or any of the cases that have
been subsequently filed have the plaintiffs obtained a settlement
as favorable as cbtained in this case.

8. In 1987 HUD altered its mortgage sale policy and offered
over 300 HUD-held mortgages for sale in bulk. When I became aware
of this policy, I contacted a number of Legal Services attorneys
and informed them of the adverse impact that this policy would
have on their clients. A suit, on which I was co-counsel, was
filed to challenge this policy in May of 1987. See Walker v.
Pierce, 665 F. Supp. 831 (N.D. Cal. 1987). Judge Peckham in
Walker issued a preliminary injunction finding that HUD's mortgage
sale policy had vioclated the National Housing Act and the
Administrative Procedure Act. This Walker case is the only other
case that I am aware of that challenges HUD's mortgage sale
policy.

9. It is my opinion based upon eighteen years of work in
the area of applicants and tenants rights in HUD assisted housing
that there are very few attorneys who have the necessary

experience, specialized skills, financial backing and
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institutional inclination to handle cases similar to the case at
bar. Those attorneys who do handle similar type cases are
invariably Legal Services attorneys. There is not a private bar
that specializes in the area of tenants rights in HUD-assisted
housing. Nevertheless, upon occasion it is possible to get an
attorney from a large law firm to handle such a case on a pro bono
basis. In my opinion, it would have been impossible to have found
such a pro bono attorney in this case because of the complexity of
the legal issues, and the fact that the clients were primarily
monolingual (ji.e., Spanish speaking) and resided in Indio which is
located approximately 140 miles from Los Angeles.

10. I am fairly fluent in Spanish. My Spanish is adequate
so that I can speak to those plaintiffs who are monolingual about
complicated legal issues without the necessity of a translator.

11. I am aware that the Bar Associations of Beverly Hills,
Orange County and Los Angeles County annually conduct a survey and
compile information on the compensation of attorneys in the Los
Angeles area based upon year of graduation from law school. See
Association of Legal Administrators, Compensation and Benefits
Survey Report (1984) through (1991). (I graduated from law school
in 1973 and began work on this case in 1983.,)

12. The Reports show the following billing rates for

partners by year.

1984
Class year Average Medjan Highest Lowest
1973 $145.82 $155.00 $200.00 $ 45.00
Source: 1984 Compensation and Benefits Survey Report (Oct. 1,

1984) .
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1985
Class year Average - Median Highest Lovest
1973 $155.53 $160.00 $225.00 $ 45.00
Source: 1,
1986
Class year Average Median Highest Lowest
1973 $165.58 $175.00 $225.00 $ 72.00
Source: eport (Oct. 1,
1987
Class vear Average Medjan Highest Lowest
1973 $178.30 $190.00 $250.00 $ 73.00
Source: 1987 Compensation and Benefits Suyrvev Report (oOct. 1,
1987) .
1988
Class vear Average Median Highest Lowest
1973 $193.00 $200.00 $275.00 $ 90.00
Source: 1988 Compensation and Benefits Survey Report (Oct. 3,
1988). '
1989
Class vear Average Median Highest Lovest
1973 $209.00 $225.00 $310.00 $ 97.00
Source: c sat e {Oct. 198%).
1990
Class year Average Median Highest Lowest
1973 $225.00 $237.00 $325.00 $100.00
//
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Source: ighth Annua outhern California Com
Benefits Survey Report (Oct. 1, 1990).
1991
Class year Average Median Highest Lowest
1973 $232.00 $250.00 $330.00 $ 90.00
Source:

Benefits Survey Report (Oct. 1, 1991).

I was unable to locate the survey information for 1983, so0 I have
used the 1984 survey for work performed in November and December
of 1983. See Attachment A, excerpts from Reports 1984 through
1991.

13. If you assume, due to my housing expertise and my
ability to speak Spanish, that my billing rate was fifteen percent

(15%) above the median, my billing rate for each year since 1983

would be:
1983 . . . . . . . . $178.25
1884 . . . 0 0 . . $178.25
1985 . . . .+ .+ . . $184.00
1986 . . . . . . . . $201.25

1987 . . . . . .+ . $218.50

1988 . . . . . . . . $230.00

1989 . . . . . . . . $258.75

1990 . . . . . . . . $272.55

1991 .+ . . . . . .. $287.50

14. Attached to this Declaration, is a summary of the time

that I spent on this case. See Attachment B. This summary is
based primarily upon contemporaneocus time records. I alsc

reviewed my perscnal calendar, the case files, correspondence

8
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files and the time records of Richard Kohn, the lead counsel.
These attached time summary sheets reflect a few adjustments to ny
contemporaneously recorded time. When transcribing my time from
my contemporaneous time sheets, I have, for example, spelled out
the precise name of the memorandum or motion that I was working
on. My contemporaneous time sheets, for example, on December 23,
1986, show work in response to Motion to Dismiss and the time
summary attached to this Declaration show that the motion that I
was working on was the Federal Defendants' Motion to Dismiss for
Failure to Join a Necessary Party. Also, if I contemporaneocusly
recorded a block of time and upon review of my files I determined
that I worked on more than one thing, I have expanded the
description of how I spent my time. I have also purged any time
that I spent exclusively on issues relating to plaintiffs' first,
second and third causes of action. In a few situations I have
added time that was not reflected on my contemporaneous time
sheets. For example, I have no contemporaneous time records for
May 30-31, 1990, yet I know that I was in Los Angeles at that time
in settlement negotiations with the defendants and reporting to
the Court on the progress of those talks. There are also a few
other examples where the time summaries do not reflect the
contemporaneous time records. When I found documents in my file
that I prepared and for which I did not contemporaneously record
time, I have estimated my time for the preparation of these
documents and added it to my time summary.

15. 1In general, I believe that the hours reported are
reasonable. By reviewing the telephone bills from my'office and

from California Rural Legal Assistance and Richard Kohn's time
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summaries, I know for a fact that I did not report many telephone
conversations that I had with my co-counsel. In recording my
time, I tended to record time when I spent large blocks of time on
a case, and I do not generally record the time spent on short
letters or phone calls. My system of recording time translates
into an appropriate billing judgment for this case.

16. The time that I spent on this case for each year since

1983 times by billing rate is as follows:

1983 10.50 X 178.25 = 1,871.62
1984 41.75 x 178.25 = 7,441.94
1935 39.50 X 184.00 = T7,268.01
1986 162.75 X 201.25 = 32,753.44
1987 208.50 b 4 218.50 = 45,557,25
1988 11.00 X 230.060 = 2,530.00
1989 296.00 b 4 258.75 = 76,590.00
1990 216.25 x 272.55 = 58,938.94
1991 81.75 x 287.50 = 23,503.12

$256,45¢.32

17. The costs that my organization incurred in this case are
itemized in the attached document. See Attachment C. The cost
includes travel: $3,721.89; telephone: $680.50; photocopying:
$1040.00 and mail which included messenger, Federal Express and
certified mail: $636.16. All these expenses except for
photocopying were contemporaneously recorded. The photocopying
was reconstructed by counting the pages of the documents that were
filed and in most cases multiplying that number by 10 to represent
cepies retained by me and sent to co-counsel, opposing counsel,

and the court. In some cases, I knew that our office did not make
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ten copies, so less than ten are accounted for. This method of
reconstruction grossly underestimates the number of copies of
documents that my office copied for the case. I estimated a cost
of 20 cents per page for a total photocopying cost of $1040.00.

I declare under penalty of_perjury under the laws of the
state of California, that the foregoing is true and correct and
that this Declaration is executed on this _4ﬁijéday of December,

1991.

-~

e ',ﬁ' . A//Z
(R e /77 S o
Catherine M. Bishop Vg

11




ATTACHMENTS

Excerpts from Compensation and Benefits Survey Report
1984 through 1991

Summary of Catherine M. Bishop's Time

Costs of National Housing Law Project



1983

BREAKXDOWN

11/29/83

12/01/83

12/06/83

12/12/83

12/19/83

12/20/83

12/24/83

12/28/83

1984

BREAKDOWN

01/26/84

02/01/84

02/05/84

02/06/84

02/07/84

CATHERINE M., BISHOP: TIME SPENT ON WALKER v. XKEMP

(For Use in Calculating Attorney Fees)

DESCRIPTION HOURS
OF TIME SPENT:
Letter re Jackson Terrace 1.00
Letter re Coachella case 1.00
Telephone conversation (TC) w/Carol Harper
re Coachella case 0.50
Letter to Harper re Jackson Terrace {JT) 1.00
Complaint 4.25
o 2.00
letter to Carocle Harper .25
TC w/Harper (JT) .50
Totél 1983 Time : 10.5¢ hours
OF TIME SPENT:
TC w/Harper (JT) .50
Letter to Carole Harper .25
Review documents in JT case 1.00
Complaint 4.50
Complaint 2.75



e

02/08/84
02/09/84
05/07/84

05/08/84

05/1%/84

05/14/84
05/17/84
05/29/84

07/26/84

10/18/84

10/23/84

11/17/84

12/16/84
12/17/84
12/17/84

12/19/84

" 2-50
TC w/Harper re JT & discussion w/David
Bryson re same 1.25
Complaint; TC w/Harper re facts, meeting
w/Bryson R facts 5.25
Meeting w/Plaintiff's Counsel [Carol
Harper and Richard Kohn) 3.00
Review Complaint and TRO memo; TC w/Kohn 3.50
TC re JT, Discovery, In forma pauperis 1.00
Letter to Alfonsoc Oliva .25
letter to Mario Rodriquez re discovery
request on property disposition and
mortgage sale 1.00
Hernandez answer to Defendant's Motion to
Strike, TC w/Kohn & local counsel .75
JT 1.00
Letter to Richard Kohn on tenant
recertification forms; utilization of
Section 8 and reimbursement for
Section 8 payments .25
JT Discovery on class action 1.50
Travel to city, meeting on JT w/Kohn &
Al Olivia, i.e., case advice 4.00
JT send materials 1.00
TC re J7T .50

[ AW AR E R Y ’B 4?

N
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BREAKDOWHN

03/10/85

06/25/85

06/25/85

D6/26/85

10/07/85

10/31/85

11/15/85

11/18/85

11/19/85

11/20/85

11/20/85

11/21/85

12/03/85

Total 1984 Time: 41.75 hours

OF TIME SPENT:

Coachella case JT review papers discovery

Hernandez JT preparation; review papers
filed

Hernandez/discovery

Hernandez preparation, meeting w/Olivia,
Harper, & Kohn

Review Pleadings in JT to help reevaluate
strategies in the case

JT review Discovery
Talk w/Bryson re J7T
Talk w/Kohn re J7, discuss status of case

Discovery; TC w/Kohn re Discovery, Amended
Complaint, conference call strategy

Conference call re Settlement w/Kohn,
Jimmie (HUD) and Olivia

Review interrog of Feds/ and listing
of discovery documents; TC w/Kohn re same

TC w/Kohn re Federal Defendants' first

set of interrogs and review

Interrogs JT; review and comment upon

.50

.75

1.50

| ﬂgxwmu&:ﬁi_



12/03/85

12/04/85

1986
BREAKDOWN

01/28/86

01/28/86

02/04/86

02/05/86

02/06/86

02/07/86

02/12/86

04/02/86

06/19/86

ces20/8¢6

Conference call w/0Olivia & Kohn on interrogs

Letter on class & interrogs, TC w/Kohn;
Nen-retroactive nature of regulations &
class definition

Total 1988 Time: 39.5 hours

OF TIME SPENT:

TC w/Xohn re JT on depositions of HUD
officials, interpretation of regulations

Research on Handbook & regulations,
of purchase money mortgage; TC w/ Kohn;
discuss above issues

Read & digest depositions of plaintiffs
in J7

TC re Discovery & class action memo in JT;
research on the Discovery issues of con-
tentiorf, interrogs, old HUD memos

TC w/Kchn re discovery privileges claimed
TC w/0livia re class action
JT

TC w/ Kohn re discovery eviction of §8
eligible tenants; what to do w/ rent
increase analysis

TC w/ Kohn on evictions of eligible
tenants;: begin analysis of rent increase

1.75

.50

3.00

25
.25

.50

2.00

ExHipiT_B~S



06/23/86

06/24/86

06/25/86

06/25/86

06/27/86

06/30/86

07/01/86

07/02/86

07/03/8¢6

07/07/86

07/10/86

08/21/86

08/26/86

Analyze the rents at Jackson Terrace
and the underlying documentation in
support of rent increase regquests

"

Rents/Section 8 FMR for Riverside

Memo to the file (22 pages) how tenants
have been harmed due to the cancellation
of the regulatory agreement

Rents, review individual tenant files:
TC w/ Kohn re harm to tenants

Read class action memo & think about
response Fed's cpposition and rev1ew
individual files; TC w/Kohn N

o 5.

JT facts; review tenant files and
dictate a summary; try and determine
who should have gotten § 8 by reviewing
income recertifications, etc.

-
-

{(and TC w/Xohn re findings)

it

Walker JT disc, review for class action memo

Walker TC re class action affidavit

TC w/Eileen McCarthy re class certification
and plaintiffs' brief in response to the
Court's order for further briefing and

TC w/ Kchn

Plaintiff's brief in response to court
order for further briefing

EXHIBIT_ 1>~ 6
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05/08/86

09/15/86

09/17/86

09/22/86

09/24/86

10/21/86

10/27/86

10/28/86

10/29/86

11/03/86

11/05/86

11/06/86

11/07/86

11/11/86

11/12/86

Travel to HUD in SF, review JT documents,
to CRLA to discuss case w/Kohn & McCarthy

Read & review depositions and dictate
summary memo

"

Read deposition, review record, draft
settlement letter

Begin thinking about Summary Judgment
re research and outlining

L]

Think about Summary Judgment & organize

facts research on prepayment of mortgage
and draft letter on settlement proposal

for HUD

TC w/Kohn re settlement, outline of

Summary Judgment issues

Summary Judgment (motion, revisions to
settlement offer)

;]

"

TC w/Kohn & McCarthy re settlement agreement

Revise settlement letter offer

ExHIBiT_B7



12/03/86

12/09/86

12/10/86

12/16/86

12/22/86

12/23/86

12/24/86

12/24/86

12/29/86

12/29/86

12/30/86

1987

BREAKDOWN

01/05/87

01/06/87

01/06/87

TC w/Kohn & McCarthy re JT7 Summ Judg, etc.
Summary Judgment motion

SJ and meeting w/Kohn & McCarthy re JT
Discovery, SJ preparation

Consider issue on Motion to Compel
discovery in JT, review materials

Summary Judgment motion

Response to Motion to Dismiss: Federal
Defendant's Motion for Failure to Joint a
Necessary Party

" & TC w/McCarthy

Sign check and mail response to Motion
to Dismiss

Summary judgment motion and check
depositions

n
Summary judgment

Total 1986 Time: 162.75 hours

OF TIME SPENT:

TC w/McCarthy & Kohn re Motion to Dismiss

TC w/Kohn on Nec. Party Motion to Dismiss,

TC w/McCarthy on additional discovery needs

Summary Judgment motion

R —

10.00

.25

1.25

4.50
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01/07/87

01/08/87

01/13/87

01/14/87

01/15/87

01/16/87

01/22/87

01/26/87

02/02/87

02/04/87

D2/14/87

02/20/87

02/21/87

02/22/87

02/23/87

03/02/87

Summary Judgment Motion 4.00

Review draft of Motion to Dismiss:; SJ Motion 8£.25

TC w/ Kohn; review depositions 2.00
Summary Judgment 11.00
Summary Judgment 3.00
TC re Summary Judgment from Kohn .25
TC w/Kohn re settlement & stipulations as to
response time & problems w/filing motion .50
TC w/Kohn on composition of P.D. committee .25
2nd Summary Judgment draft to CRLA 10.50
2nd Summary Judgment/review draft for final 4.00
Rent section of the second Summary
Judgment motion filed by Plaintiffs 5.00
" & TC w/Kohn re his part of the motion 1.50

TC w/McCarthy re the motion & organizing it .25
TC w/McCarthy re motion, finalize it .25
TC w/Kohn on the wording: order in JT for

second Summary Judgment motion .50
JT-the Memo in Support of Cross-~Motion for
Summary Judgment on the mortgage sales
issue; review the materials and attachments 4.50

- e
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03/09/87

03/10/87

03/11/87

03/12/87

03/13/87

03/18/87

03/25/87

03/26/87

D3/27/87

04/03/87

04/08/87

05/21/87

TC w/Kohn & McCarthy, Oppose Federal
pefendant's SJ motion

Opposition to Summary Judgment motion

1"

Plaintiffs' Memorandum in Opposition
to Federal Defendant's Cross Motion
for Summary Judgment on the Mortgage
Sale and review Plaintiffs' Memo in
Opposition to Motion in Limine

"

TC w/Kohn re reply in JT

JT reply to the Federal Defendant's

Opposition to Plaintiffs' Motion for
Sumrmary Judgment on the Disposition

Issue

" and TC w/Kchn

Plaintiffs' Reply to Federal Defendant's

Cppeosition to Plaintiffs' Motion for
57 is mailed

Review Federal Defendant's Reply to

Plaintiffs' Memo on Mortgage Sale Issue

and Federal Defendant's Reply on the
Compesition of the Disposition Comm.

My contribution to reply brief mailed
to Kohn and McCarthy and TC w/Kohn

Meeting w/McCarthy & Kohn re settlement
negotiations, prep for meeting w/HUD, nmeet
with HUD re settlement, evaluate meeting

and travel to and from San Francisco

i1.00

.25

11.50

‘25

.50

.50
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06/16/87

06/19/87

06/21/87

06/22/87

06/26/87

07/15/87

0s/08/87

09/05/87

08/13/8%7

09/14/87

10/01/87

10/19/87

10/20/87

TC w/McCarthy re letter to be sent to atty
re settlement conference

Meeting counsel at HUD, discuss strategies
w/McCarthy & Kohn and travel to and from
San Francisco

Leave for Los Angeles for hearing on
Monday, meet Kohn & McCarthy at airport,
discuss strategies of settlement

Meet for breakfast w/McCarthy & Kohn,
9:30am court hearing, travel hone

Rent determination materials for McCarthy

TC w/ McCarthy re tenant surveys, what
conditions can we set if we provide the
materials in discovery

TC w/McCarthy & Kchn re settlement meeting

Settlement conference wW/HUD & Plaintiff
attorneys in San Francisco and travel
to and from San Francisco

Travel to Los Angeles for settlement hearing

Hearing at 2:30pm, chambers at 4:00pmn,
home

Review Amend Complt, TC w/Kohn re changes
Review 2nd draft of Complaint

TC w/Kohn re Complaint & settlement &
hearing on Motion to Amend Complaint

we ] [Ya

.25

.50

.50

.75
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11/03/87 Review Defendant's Brief on obiection to
Amended Complaint & draft language for
sovereign immunity argument on fund
available for relief 1.50

11/03/87 TC w/Kohn re above, TC w/John Steward re Sect.
223f for settlement background information 1.00

11/04/87 TC w/Bill Harrison re Section 223 loans for
settlement .75

11/08/87 Travel to Los Angeles for settlement hearing 5.00

11/09/87 Hearing on settlement, discuss future of
case w/Kohn & McCarthy & travel tinme 5.00

11/10/87 Talk w/Bryson re Walker settlement hearing .25

11/16/87 Review Fed Defendant's Supplemental Memo ob-
jecting to Plaintiffs' Amended complaint,
TC w/Kohn 1.50

11/17/87 Review Fed Defendant's Supplemental Memo
in Opposition to Plaintiffs! Motion to
Amend 1.00

11/18/87 Letter to Kohn re Defendant's Brief and
wrong Handbook cite .50

12/14/87 Travel to Los Angeles court conference
and return 10.50

Total 1987 Time: 208.50 hours

1988

BREAKDOWN OF TIME SPENT:

01/19/88 TC w/ Kohn re sovereign immunity issue .50

03/10/88 TC re Walker .25

-1l ——
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03/14/88

07/05/88

<
NI
\\.
o
4.3
e
[as s
i+

08/01/88

09/20/88

12/06/88

12/14/88

1989

BREAKDOWN

01/10/89

01/1%1/89

01/12/89

02/26/89

02/08/89

Walker

Review files for response to Court's
letter re pending motions

TC w/Kohn re above'& discussion of Bowen
Review Court's order dated 8/12/88
Review Kohn's memo

TC w/McCarthy re status w/counsel

TC w/McCarthy & Xohn on early meeting of
counsel, conference call w/opposing
counsel, call w/Kohn & McCarthy to
determine how to respond to conf. call,
re-read opinion

Total 1988 Time: 11.00 hours

OF TIME SPENT:

Status report and Joint Report of Early
Meeting of Counsel TC w/Kochn & McCarthy,
review of final draft of report

Review rent increase file; meeting with
Carole Harper

Meeting w/ Carocle Harper re rent increase
(travel to SF); talked w/ Kohn re
possible deposition of Harper

TC re sale of mortgage program in 1981 w/
Marilyn Melkonian and Conrad Egan former
HUD employees

Read opinion & research events for our
reply ordered by Court

E A

.25
.50

.50

.50
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02/08/89

02/68/89

03/09/89

03/12/89

03/22/89

. 03/29/89

03/30/89

03/31/89

04/04/89

04/13/89

04/14/89

04/17/89

04/18/89

TC w/McCarthy & Kohn on effect of response
and motion for reconsideration of court's
order

TC w/Kohn, talk w/Firehawk re Disposition
Committee composition and workings of HUD

Letter to Kohn re HUD Handbook provision
on contract of sale

Research the contract of sale & what's nec
at closing and needed for Section 8;
reviewed HUD Handbooks

Research the intervention issue, TC w/Kohn
re response to the Motion to Intervene
by Fidelity

Intervention motion, research the 9th cir.
intervention cases, TC w/Kohn

Intervention motion

Review Kohn's memo, TC w/Kohn re
Plaintiffs' Reply to federal Defendant's
Opposition to Plaintiffs' Motion for
Reconsideration

Review tenant files, organize & dictate memo

to McCarthy & Kohn

Research & review papers for the hearing;
read defendant's brief re property
disposition recision

Travel to Los Angeles for hearing

Hearing in L.A. status

Research bifurcation of trial issue/bif for

Discovery, draft memo, TC w/Kohn {(3x)

L e B

4,00
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04/19/89

04/20/89

04/21/89

04/27/8%

05/02/89

05/03/89

05/04/89

05/05/89

05/26/89

D7/05/89

07/12/89

07/12/89

07/13/89%

" {and TC w/Kohn)

* {and TC w/Kohn)

Review response to govt filing on the dis-
position in response to court order to
produce survey/record, TC w/Kohn re

ny changes

Response to Motion to Reconsider and
TC w/ Kohn

Response to Moticn to Reconsider &
research & draft argument on the duty
of HUD to offer subsidies

" (and TC w/Kchn)

" and review HUD's correction to
clarification of Supplemental Opposition
to Plaintiffs' Motion for Reconsideration
and TC w/ Kohn

Plaintiffs' Reply to Federal Defendant's
Motion in Opposition to Plaintiffs!
Motion to bifurcate prepared file

Review draft of memo of facts & legal
contentions, TC w/Kochn, TC w/McCarthy,
wait for conference call that never
happened

TC w/Kohn re proposed facts & Rule 16
document & summary of judge's order

Summary Judgment motion on mortgage
sale & read court opinion of 7/10
reviewing admin record

Summary Judgment motion on mortgage sale

E -
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07/14/89

07/18/89

07/19/89

07/20/89

07/24/89

07/25/89

07/27/89

07/28/89

07/31/89

08/01/89

08/04/89

08/10/89

" & get together exhibits

TC w/Kohn & McCarthy re next steps, TC
w/clerk re tabs for exhibits, TC
w/Margaret Weitkamp re witness, pretrial
order prepare review, TC w/Bill Harrison
re witness/press release for tenant
notice, definition of income

Letter to Bennie McNaughton re Pretrial
Conference Order

Make changes to Pretrial Conference Order

per Watanabe request

Read Fed's Summary Judgment motion &
partial Summary Judgment on remedies,
talk w/Kohn re response

Prepare for meeting of counsel, Rule 10
witness lists, marking deposition

" (and TC w/ Kohn)

1"

Reply Brief for Plaintiff on Summary
Judgment on the Mortgage Sales

Rule 10 trial brief, local Rule 10/reply
finalized on Summ Jdgmt & filed/mailed

Review Kohn's draft of Plaintiff's
opposition to Federal Defendant's motion
for Summary Judgment as to availability
of remedies and TC w/ Kohn

Talk w/McCarthy on rent recertification,
help formulate what to ask for,
review regs

o ] B

.25
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08/11/89

08/13/89

08/14/8%

08/15/89

08/16/89

09/22/8%

09/22/89

09/25/89

09/26/89

08/27/89

09/28/89

09/28/89

Talk w/Kohn re recertification and
additional information for tenants

leave for Los Angeles hearing

Hearing on Summary Judgment motions &
pretrial conference & issuing of order;
return home

TC w/McCarthy & Kohn re facts due on
stating notice, what to compile, to
oppose standing motion and complaint w/
court directive

Notice issues & standing fact reply to
certification request

Talk w/McCarthy re Alejos, class member,
facing eviction and eligible for §8

Talk w/Kohn re bankruptcy

Prepare Alejos TRO papers memo/order,
declarations, TC w/McCarthy on client
declarations for Alejos

TC w/Kohn & McCarthy re TRO, TC w/McCarthy
re state court defense of eviction/
retaliation motive and work on papers

TC w/McCarthy re declaration of client,
clean up TRO, re-send, TC on issues of TRO

Read judge's most recent opinion (9/25/89),
TC w/Kohn & McCarthy on stay in bankruptcy
and effect of court ruling of %/25/89;

and review Federal Defendant's Reply to
Supplemental As to Available Remedies

TC w/McCarthy on TRO, re-draft TRO &
re-read opinion of court (9/25/89)

-] -



1¢/04/89

10/05/89

10/05/89

10/16/89

10/11/89

10/12/89

10/22/89

16/23/89

10/25/89

10/26/89

10/27/89

10/31/89

i11/07/89

Review Discovery cut-off & what else to
do for discovery

TC w/McCarthy re trial & eviction defense
Alejo

TC w/Kohn re trial and effect of court
ruling on witnesses

TC w/Kohn on trial, send/read McNeil opinion

TC w/Kochn & McCarthy and letter to McCarthy
re Alejos

TC w/Kohn re Matt Suttleson testimony
on title issue; Regulatory Agreement
& imposing Section 8 contract

Trial Prep/review Discovery of Feds;

TC w/ Konn re Carole Harper Deposition
and review Kohn's reply to witness list
memo and give comments

Research on witness list, put together
mortgage sales admin record, 3 TC's
w/Kohn re witness list & opposition

to adding witnesses filed by govt

Review documents & compile admin record
cross check w/the duplicate exhibits &
dictate summary & review

i

" (and TC w/Kohn)

Discovery/evidence issues; review draft
of motion to reconsideration on witness
list issue

Sect 8 difference between 1981-89 in setting
rents, send information to Kathy Mitchum

-] 7=



11/13/89

11/15/89

11/16/89

11/17/89

11/26/89

11/29/8¢9

12/01/89

12/04/89

15990

BREAKDOWN

01/07/90

01/19/90

01/22/90

01/23/90

01/24/90

Begin to develop formulas for recertifica-
tion & the motion

Travel to Coachella to assist w/the rent
recertification & interview tenants

]

Finalize formulas for 1981-8% on the rent-
income ratio, TC w/McCarthy re fermulas

Talk w/Kohn re trial & recent rent-income
formulas

Meet w/Kathy Mitchum re testimony for
possible trial

TC w/Kohn & review the formulas

Total 1989 Time: 269.00 hours

OF TIME SPENT:

TC w/Kohn re future of case & Defendant's
possible offer of settlement

TC w/Kohn on trial prep, review documents
on admin record & mortgage sale

Trial prep, review docs, research evidence

TC w/McCarthy on prep of witness,
correct files, and declarations filed w/
court; what to do w/unusual cases, t prep

TC w/Kohn, trial prep

-y B

12.00

.50

4.00
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01/25/90

01/26/90

01/29/90

02/07/90

02/08/90

03/07/90

03/07/90

03/08/90

03/09/90

03/12/90

03/13/9%90

03/15/90

03/16/90

Trial prep

Travel to CRLA in SF to discuss case,
pick-up Housing Elemts, review the
evidence, discuss Mort levy's testimony,
trial prep, review documents

Read Housing Elemts for city of Coachella

TC w/McCarthy on damages and burden of
proof necessary to establish damages

TC w/Kohn on trial damages issue

Recertification forms for tenants of JT
on offset issue, experts rebuttal
witnesses, TC w/Kohn

Trial prep, review documents (conference
call w/ Kehn and McCarthy re expert
testimony)

Trial prep; review documents

TC w/McCarthy & Kohn on pretrial brief,
the effect on relief, read & comment
on Kohn's draft of pretrial brief

Review financial data/the IRS forms for
JT, are the costs reasonable? TC w/
Kohn on remedies

Talk w/Margaret Weitkamp re JT on
financial information & management
costs, TC w/Kohn re the same, trial prep

Trial prep

Trial prep; review Kchn's memo on best
evidence rule

]G

- 50

.50
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03/20/90
03/21/90
03/22/90

03/23/90

03/26/%0

03/27/90

03/28/90

05/02/90

05/03/90
05/04,/90
05/07/90

05/26/90
05/27/90
05/27/90

05/28/90

Review Housing Elemts Indie, Riverside cnty

Review documents, books, discuss remedies;
talk w/Kohn in San Francisco (travel hocme)

Review docs, memo on remedies & Sect 8 proms

" (TC w/ McCarthy re remedies
and with Xohn)

Revise remedies memo on Section 8

Travel to San Francisco, review documents
in the exhibits books; prepare for trial

H 0 n

TC w/Catherine Ritchie re trial prep &
Mitchum testimony, TC w/Kathy Mitchum re
testimony, TC w/Lucy Buchbinder & Ken

Neiswarner, legal history research on
Rainer issue, right of private owners
to get AAF

Meet w/Rick Devine re the financial
stability of JT need for Section 8

TC w/Jim Tahash re AAF & pro;ect s (JT)
ability to qualify for

Prepare intervention papers (named
plaintiff anticipates moving)

Trial prep, TC w/Mitchum

Trial prep

TC w/Kohn re bankruptcy, Dapeer wave fees

Fair Market rates for trial, leave for Los

Angeles, travel time

=P}
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05/29/90

05/30/90
05/31/90

06/01/90

06/12/90

06/15/90

06/24/90

06/27/90

06/28/90

07/06/90

07/15/90

07/15/90

07/16/90

07/18/90

Trial (includes travel to Ccachella to
get files for restitution issues evening

of first day of trial) 15.50

Trial settlement discussions 7.00

Trial settlement discussions 7.00

Trial (in court or settlement negotiations),

talk w/Kohn & McCarthy, return home 13.50

Letter to David Kroot re his participation

in the case on enforceability 2.00

TC w/Kohn re bankruptcy, TC w/Kroot, TC w/

Kohn on effect of bankruptcy on settlement 2.25

TC w/Kohn re bankruptcy 1.50

Review Kroot's covenants é talk w/Kohn

re bankruptcy 1.00
n 1-50

Review 2nd draft to covenants by

Goldfarb; draft letter re changes

and talk to Kohn & McCarthy 5.00

Ltr to Rosenburger HA of Riverside re

SA and his input .50

Third draft of covenants received and

reviewed 3.00

TC w/Kroot & Kohn on covenants; review

and redraft of covenants 1.00

TC w/ McCarthy re certificate and vouchers:;

letter to Bonnie and maximum number .50

Er s
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07/19/90

C7/23/90

07/24/09

07/30/%0

08/02/90

08/02/90

08/02/90

08/03/90

08/05/90

08/08/90

08/08/90

08/09/90

08/10/90

08/10/90

08/13/90

09,/05/90

Research on attorney fee Issue;
stipulation revision; letter to Kohn re
fees and changes in stipulation

TC McNaughton/Watanable re recap of Sa

TC Dapeer

Call Dapeer, left message

TC w/Kohn & McCarthy re: settlement status

TC w/Dapeer

Atty fees

TC w/Dapeer re his failure to receive
covenants

Called Dapeer - left message

Made 2 calls to Dapeer

Conf. call w/MacNaughton, Fernandez,
Kohn & McCarthy re the SA/Stipulations/
covenants

Review time sheets and mark
hours to be compiled for Atty fees

Review SA & final judgement & covenants
that Richard has redrafted; TC w/
McNaughton and Fernandez

Atty fees - time sheets

Spoke w/Dapeer's sect.

TC Richard Kohn

-3

.50
.25
.25
.50
.25

-50

»50
.25

.25

.25
.25

25
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09/06/90

09/06/90

09/10/90

09/11/90

09/12/90

09/12/90

£9/14/90

0%/17/80

09/24/90

09/27/90

09/27/90

09/27/%0

10/10/90

10/12/90

10/23/90

TC Richard Kohn re: Dapeer's failure
te respond to S.A.

TC Eileen/Richard; TC w/ Dapeer
Tried to get Dapeer
Spoke w/Dapeer's secretary

Tried Dapeer again - TC

w/ Rose Marie re: atty fees -

& HUD changes to S.A.- & TC Eileen;
TC Dapeer

W/Eileen & Richard on notice to class

TC w/ Kroot re: availability
to speak to Dapeer on his concerns
with covenants; TC w/Eileen re Dapeer

Letter to Dapeer re: S.A. and TC

w/Bonnie McNaughton re HAP contract; TC
w/ Kathy Mitchum re number of certificates

and no vouchers

Letter to Wendy Watanabe

TC Rose Marie

TC Richard

Review HAP K

Send letters; review (redlining)

Review redlining letter to
Rose Marie on changes

Settlement agreement

e F Y

.50

.75

.25

.25

.75

25

.50

.50

.50

.75



10/24/80 GSettlement agreement rewrite .50
10/25/90 TC Rose Marie re changes .25
10/25/30 Letter from Dapeer; TC w/ Kohn .25
11/05/90 Walker I Settlement Agreement change .50
11/07/80 TC w/Kohn re: progress of SA and Dapeer .50
11/08/%0 TC w/Rose Marie Fernandez re status of

memo from Bonnie to Lourdes Baird .50
11/09/90 Revise language of Settlement Agmt ¢ 11 v 25
11/19/%0 TC Rose Marie & Richard Kohn re status

of SA .50
11/26/90 TC Kohn review Dapeer letter on SA .25
12/09/90 To Rose Marie re: status of SA w/ HUD .50
12/09/90 To Richard Kohn re: what to do re:
. Dapeer & Sommers illness 1.00

Total 1990 Time: 216.25 hours
1991
BREAKDOWN OF TIME SPENT:
01/06/91 TC Bonnie re status of SA; TC w/ Richard

2X re status of SA 2.00
01/08/91 TC Richard .50
01/16/%1 TC Bonnie = TC Rose Marie .50

ExHIBIT RtV
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01/23/91

01/28/91

02/01/91

02/04/91

02/05/91

02/06/91

02/11/91

02/15/91

02/27/91

02/28/91

04/05/91

04/12/91

04/16/91

04/18/91

TC Kohn

TC Eileen

TC w/Rose Marie & Richard Kohn on
status of HUD settlement agreement

Atty. fees; collect information

TC Rose Marie re: status of SA w/ HUD

TC w/ Kohn re SA and attorneys fees

TC w/Richard & Rose Marie re SA &
real property appraisal

TC Richard & Rose Marie - property
assessment

Travel to Indio - meet w/ Mrs. Walker
to explain SA - review purchase
agreement - meet w/tenants from
6:30~8:00

Return from Indio

TC w/Richard re Settlement; no response
from Dapeer/what to do/get final response
from HUD on escrow agreement between HUD

and Dapeer

TC w/Rose Marie on rent figures, what HUD is
doing to get approvals of escrow language

TC w/Richard re letters to Dapeer to get

response, and move case to Settlement

TC w/Richard re Dapeer letter on not

available for 6 weeks and letter on changes
that he wants to Agreement; TC w/Rose Marie,

NC answer

.

.25
+ 25

.25

.50

.25

‘50

1.00
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04/18/91

04/24/91

04/25/91

04/26/91

04/27/91

05/31/91

06/04/91

06/05/91

06/11/91

06/13/91

06/17/91

06/18/91

Research on enforcement of SA review of
cases

TC w/Ben Logan re bankruptcy:; redraft the
SA to send to him: TC w/Richard re coentent
of letter to Dapeer

Get files together for hearing: leave for
Los Angeles at 2:40, arrive at 6:40

Hearing at 10:00 a.m.: meet and discuss at
9:00; over at 11:00 and discuss what to do
to get SA signed by all parties; travel home
(2:00 to 5:30)

TC w/Richard re what to send and do; get
papers together to send to Dapeer for SA
signatures; get description of land

TC w/Helena Fagin (left message)

TC w/Richard re how to get court to act on
our metion for telephone conference

TC w/Rose Marie re Mort Lieberman's proposal
to purchase JT

TC w/Bonnie re Attorney Fees; TC w/Helena
Fagin (Galespi) re status conf; TC w/Richard
re motion to enforce SA and 3-Day Notice to
Quit for named plaintiff Valadarez

TC w/Helena Fagin (2x) re status conf and
Richard and Bonnie and Rose Marie

TC w/Richard re status conf and consents
of the private parties

Set up conference call instructions for
secretary; letter to Dapeer and TC w/Richard

D

.25

.25

.50

CvuinT R’?"?



06/21/91

06/24/91

06/27/91

06/28/91

07/03/91

07/05/951

07/08/91

07/09/91

07/24/91

07/30/91

08/16/91

08/22/91

09/03/91

09/05,/91

Telephone status conf; review the consent
and authorization forms sent by Sommers!

counsel 2.00
Notary for documents/acknowledgements:

how to deal w/ law change 2.00
Attorney fees review and make intelligible

the time sheets 4.00
Attorney fees (2 hours); get files ready

for filing (2 hours) 4.00
enforcement of SA; TC w/Richard re sanctions
against Dapeer .50
sanctions, review papers that Richard

drafted; talk with him 2.00
TC w/ Kohn re failure of Dapeer to sign

document in counterparts .50
Notarize and sign SA .75
Walker notice review (.50); TC w/Richard

re notice to class (.50) 1.00
TC w/Stan Bloomfeld re status of SA and

Justice Department approval; left message

with Bonnie .25
talk w/Richard re authcorization; releases

of Sommer children 1.00
TC w/Stan Bloomfeld re approvals by private
parties and HUD . .50
TC re notice to the opposing counsel required

by local rule 1.00
review draft summary for stip and order:

review notice .75

=2
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08/11/91

0e/13/91

09/16/91

08/30/91

Walker on death of Sommer; implication of

research; research on death 2.

research on death of agent

Research on the notice issue

Order problems with Walker

Total 1991 Time: 81.7% hours

TOTAL TIME (NOVEMBER 1983 ~ OCTOBER 1991): 1041.00 HOURS

WALKER | FEES
CMB:djh: 112691

-28- ~

00

.75

.50

.50

EXHIBIT__JR- 2T
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i UNITED STATES DISTRICT COURT

| TN THE DISTRICT OF NEW JERSEY D

it el AV oy

CAPE -ATLANTIC LEGAL SERVICES ety ""‘D 3 Se- -
BY: JOEL SOLOW

106 North Main Street -
Capa May Court House, Hew Jersey 08210 22?13339f8
! ; (609) 485-3001 _

! : Attorney for Plaintiff

)
: memaryy fEER

H ; ‘iasﬂ- e i sl
? U spa LEIAL SIRYVICES
: CONSTANCE WALKER, and, _ﬂmmww_—ﬂw-wr“~"“ !
f CHARLES A. WALRER, her husband and SPYROS Civil Action No.
; SPYROPCOULOS and DELGRE$ SPYROPOULCS, his
‘ wife, 76-1513
Plainsziffs
! vs.

EARL BUTZ, in his capacity as Secretary of the
DEPT. COF AGRICULTURE, RIC%ARD KETTLER,
in his capacity as Cape May Councy Supervisor of
the FARMERS HOME AD%IUISTRATEDN and the
UNITED .STATES OF AMERICA,

Defendants

TO: SUSAN P. ENGELMAN, ESQ.
’ JONATHAN L. GOLDSTEIN
UNITED STATES ATTORNEY
Post Office Building
Federal Street
Camden, New Jersey
PLEASE TAKE MOTICE that the plaintiffs demand answers
to the following interrogatories, under gath, by the defendant,
Richard Rettler, in the time and manner prescribed by the k
.rules of Court.
1. &State the dates of sale and the purﬂrase price of

the property locatad at 111 Brockdale Road, Town Bank, Lower

Township, New Jersey.

Answer:
; =
: ;
: i
§
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5. Was the construction of the property £i-
nanced by the Farmer's Home Administration?

Answer:

-

7. If so, describe, in detail, the specifics
of the construction financing, and attach herewith copies of
any documents pertaining to same.

Angwer:’

8. Did the Farmer's Home Administration
supervise the construction of this property?

Answey:

AR T T R T T S R R T L LR T R T LY



11, Ligr every date on which an on site
inspection was umade,

Answer:

12. Attach herewith all documents, memoranda,
and instructions co construction inspectors of the Farmer's
Home Administration detailing their duties.

Answer:

13. Describe in detail how all Farmer's Home
Administration censtruction inspectors are trained.

Answer: .

-3
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17. 1If so, state dates and names of inspection

and inspectprs.

|
; Answer:

18. Atrach herewith copies of all inspecticn

reports made on the property herein.

Answer:

19. List the date and amount of every mortgage

payment made by the Walkers.

*
Answer:
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23. If so, state when, and attach a copy

herewith.

Answer:

i 24. List rthe dates, amounts, and County

offices of all 504 grants made in the last five years.

Answver:

!
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27. State the action taken by the Farmer's
Home Administration wich regard zo each specific complaint.

Answer:

[ — . - . s



17. 1f so, attach herewith a <opy.

38. Attach herewith a copy of the builder's response.

:
]
H
i
:

39 Attach herewith a copy of any Farmer's Home

Administration fellow up lectters to the buijlder.

40. Was the Walkers complete file ever forwarded to

the District Supervisor?

Answer:

41. 1f so, stats when, and with what results.

Answer:

472 . Has the State Director ever reviewed the

Walkers complaints?

Answer:

43. 1If so, state when, and with what results.

Answer:

i .
i
i
H
i
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%50. State the names and addresses of all exper:t

witnesses, their fields of expertise, and their gqualifications.

“intended to be called at trial.

Angwer:

T g DG Tty R £ L T AT TR, YL £ e
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54. State the name and address of any real

. estate broker involved thersin.

;
AnSwWer: . ;
i
E
's
!
i
!
i
i
E
. 55. State the name and address of the builder |
. of 110 Fire Lane , Schooner Landing, MNew Jersey. :
Answer:
‘ :
|
) 36. State the dare of completion of construction?
Answer: :
i
$7. Did the seller have a Farmer's Home :
Administrarion Mortgage? !
" Answer:
38, Was the construction financed by the :
- Farmer's Home Adminiscration? ‘
:

Answer:




i 2. Describe, in detail the specifics ¢f the

i

Spyropoules' mortgage, including amount financed, amount of
interest, monthly pavments, amount of downpavment and attach
i herewith a copy of the mortgage.

Answer:
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1. List the date and amount of every mortgage
payment made by the Spyropoulos’.

Angwer:

72. Did the Spyropoulos' ever complain to the
Fapmer's Home Administration of defects in their property?

Answer:

e e o e ¢ o g €A S 1 TR g o3 2 ¢ AR Y e e ere 2 =



74, State rhe action taken by the Farmer's
ifaeme Adminiscvration with regard to each specific complaint.

i Answer:

e ge g et Gh ST 0 L TAATW TS MR YR D e apmeymes ) SOTE ST T e e cpemricis Tk D T R T



F
|

82. If so, attach herewith 2 copy.

83. Attach herewith copies of any responses.

84. Attach herewith copies of any Farmer's

Home Administration fellow up letters.

85. Was the Spyropoulos' complecte

forwarded to the District Supervisar?

Answer:

86. 1If so,

Answer:

. S e e C e aem v e e ot el e eepes, o o

srats when,

and with what resulcs.
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80, Arrach herewith copies of all memoranda,
decisions and dererminations made by the Discrict Supervisor

! and the State Director in the Spyropoulos’ matter.

i 30. Have formal proceedings for suspension or
debarment ever been institured by the Farmer's Home

1 Administration with regard to 110 Fire Lane, Schooner Landing,
New Jersey.

i
EHl
i Answer:
i

91. If so, state when and with what resulfs.

g Answer:
i
i
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98. Attach copies of all correspondence

regarding same.

99. Have the Spyropoules' ever applied for

a moratorium on mortgaze payments?

Answer:

100. 1If so, state when and withk what result

Answer:




i
!
A
H
. ;i L1065. Attach copies of their reports.
B 106. Have the Walkers ever applied for a 504
1
i} grant?
ﬁ Answer:
j
! 107. If so, state when and with whar resulcs.
Answer:
|
i
i
N .
108. Have the Spyropoulas’ ever applied for a
304 grant? ] -
il Answer :

BMTTTEE ATMURR TR T TNEERERTTR. L ST Tpuy g e BiTRnry T
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% H
111. State the rotal number of complaints of
& A
é defective housing made to the Farmer's Home administration,
i
! | macionally in a) 1976 b) 1975 ¢} 1974 d) 1973 e) 1972.
i‘ Answer:
i
il
I A)
I ) :
L)
©oD)
P
(I ——
g B
; l; 112. State the names and addresses of all
I i
' gomplainants in Cape May County during that period of time.
i i
; i
?;f Answer:
|
i
!
!
| |
;
|
|
%.' :
i
[ .
| ‘
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DISTRICT OF NEW JERSEY 07503 205

CONSTANCE WALKER, CHARLES A.
‘%ALK&R SPYROS SPYQDPOULOS A&D
EDELORHS SPYROPOULOS,

g

Plaintiffs
V. CIVIL ACTION NO. 76-1315
EARL BUTZ, SECRETARY OF THE UNITED
STATES DhPART%EﬂT OF AGRICULTURE,
BRICHARD KETTLER, COUNTY SUFERVISOR,
FARMERS HOME ADMI&ISTRATIOE, AND
THE UNITED STATES OF AMERICA,

Defendants ANGWER

}
)
J
)
}
)
)
J
)
}
J
J
3
J
)

Defendants, Farl Butz, Richard Xettler, and the United
States of America come forward by and through their attorney,
.the United States Artorney for the District of New Jersey,
and answer the Complaint of Plaintiffs as follows:

1. The Defendants deny the allegations contained in
paragraph 1 of the Complaint.

2. The Defandants deny the allegations contained in
paragréph 2 of the Complaint.

3. The Defendants deny the allegacions contained in

. A

paragraph 3 of the Complaint.

4, The Defendants deny the allegations contained in
paragraph & of the Complaint.

5. The Defendants dény the allegations contained in
paragraph 5 of the Complaint.

6. The Defendants affirm the allegaticns contained
in paragraph 6 of the Complaint with the exception that the

allegation naming the Farmers Home Administration as a defendant

to this aetion is denied.

| ORICINAL FILED |

|
40T 81978 ;'
?

AMNGELD W, LOCASCIO, CLERK
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7. The Defendants affirm the allegations contained in

paragraph 7 of the Complaint with the gxcepticn rhat the
allegation naming the Farmers Home Administcraticn as &
defendant to this action is denied.

8. The Defendants affirm the allegation contained in
paragraph 8§ of the Complaint.

i 9. The Defendants affirm the allegation contained in

paragraph 9 of the Complaint.

10. The Defendants affirm the allegation contained in
paragraph 10 of the Complaint,

11. The Defendants affirm the first sentence of paragraph

: llvoﬁ the Complaini with the excsption rhar the Rural Housing

Program is not restricted ©to low income peopls. Defendants

deny the second sentence of aragraph 11 of the Complaint.
¥ Y grat 2

Defendants ‘have not sufficilent knowledge of the allegations
contained in third and fwurth ecentences of paragraph 1l of the

’ Complaint and therefore can neither affirm nor deny those
allegations.

12. ‘The Defendants affirm the allegations contained

5 in paragraph 12 of, the Complaint.
13. The Defendants deny the allegations contained
in ﬁaragraph 13 of the Complaint.

14. The Defendants deny the allegation contained in

\

paragraph 14 of the Complaint.

15. The Defendants affirm the allegarion contained

of the Complaint.

in the First sentence of paragraph 1

Defendants are without sufficient ¥nowledge of tHe allegatfion

contained in the second sentence of paragraph 15 of the Complaint

to form an opinion and thus, can neither affirm nor deny the

allegation.
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16. The Defendants deny the allegarion contained in

paragraph 16 of the Complaint.

4
%3
wr
s

17. The Defendants afifirm :gation contained in
paragraph 17 of the Complaint.

18. The Defendants zffirm the allegation contained in
paragraph 18 of the Complaint.

19. The Defendants denv the allegaticn contained in
paragraph 19 of the Complainc.

20. The Defendants deny the allegations contained in
paragraph 20 of the Complainé.

21. The Defendants deny the allegation contained in
paragraph 21 of the Complaint.

2%, The Defendants affirm the allegation contained in
the first sentence of paragraph 22 of the Complaint. Defendants
are without sufficient knowledge of the allegation contained
in the second sentence of paragraph 22 of the Complaint to
form an opinion and tﬁus. neither affirms nor denies that
allegation.

23. The Defendants deny the allegation contained in
paragraph 23 of the Complaint.

24. The Defendants afiirm the alleéaticn contained in
pa;agraph 24 of the Complaint.

25. The Defendants deny the allegation contained in

.

paragraph 25 of the Complaint.
26. The Defendants affirm the allegation contained in
the first sentence of parvagraph 26 of rhe Complaint. The

second sentence of paragraph 26 of the Complaint is not an

allegation and is therefore not answered.
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27. The Defendants denv the allegations contained in

parvagraph 27 of the Complainc.
28. The pefendants deny the allegaticn contained in
paragraph 28 of the Complaint.

FIRST AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief

can be granted. .

SECOND AFFIRMATIVE DEFENSE

The Court lacks jurisdiction over the subject matter
of this action because it is in effect a suit ageinst the
United States to which it has not consented.

THIRD AFFIRMATIVE DEFENSE

Mandamus will not lie against the named deflendants
to control their exercise of administrative judgment and
discretion.

FOQURTH AFFIRMATIVE DEFENSE

The Court lacks jurisdiction for the reascn that any
¢laim based upon the facts alleged in the Complaint falls
within the exception to the jurisdiction of this Court set
forth at 28 U.S.C. Sections 2680(a) and (h).

FIFTH AFFIRMATIVE DEFENSE

. ~

The Court lacks jurisdiction because the plaintiffs
failed to exhaust their administrative remedy prior to filing
suit as is required by .law. 28 U.8.C., Section 2873(al.

b
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In the event the Court finds defendant

which negligence defendants deny, the negli
plaintiffs was equal to or greater than that of defendants
and any recovery is barrved.

SEVENTH AFFIRMATIVE DEFENSE

The injuries and/or damages alleged in rhe complaint
were not proximately causéd by a negligent or wrongful act
or omission of an employvee of the United States.

WHEREFORE, the Defendants, Earl Butz, Richard Kettler,
and the United States of America pray that the court dismiss
Plaineiffs' Complaint with prejudice, or in the alternative,
that the Honorable Court find that the Defendants ﬁave done
nothing contrary to the law, and for such further relief to
which the Defendants may be jugtly entitied,

COUNTERCLATM AGAINST

CONSTANCE WALKER AND
CHARLES A. WALKER

1. The Court has jurisdiction to entertain this
counterclaim pursuant te 28 U.S.C., Sections 1345 and 1346(c).
- 2. Plaintiffs Constance Walker and Charles A, Walker
executed a promissory note to the Farmers Home Administration
(e; March 3, 1975} in the principal sum of SZ&,SOO:OO rlius

interest on the unpaid principal of eight and one-eighth

percent (8 1/8%) per snnum.
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UNITED STATES DISTRICT COURT f '
[N THE DISTRICT OF NEN JERSEY o {
i -
oS ET 5
CAPE -ATLANTIC LEGAL SERVICES e :3 T
BY: JOEL SOLOW : -

106 North Main Street =
Cape May Court House, New Jersey 08210 52 1576
(609) 465-3001 :

Attorney for Plaintiffs .

L oyamoral Q00 LHOLEE 3
U ipp DAl SERYICES
CONSTANCE WALKER, and, e ;
CHARLES A. WALXER, her husband and SPYROS Civil &ction No.
SPYROPOULOS and DELORES SPYROPCULOS, his
wife, 76-1515
Plaintiffs
S .

EARL BUTZ, in his capacity as Secretary of the
DEPT. OF AGRICULTURE, RICHARD KETTLER,
im his capacity as Cape May County Supervisor of
the FARMERS HOME ADMINISTRATION, and the .
UNTITED .STATES OF AMERICA,

Defendants

TO: SUSAN P. ENGELMAN, ESQ.
JONATHAN L. GOLDSTEIN
UNITED STATES ATTORNEY
Post (ffice Building

Federal Street
Camden, New Jersey

DLEASE TAKE NOTICE that the plainciffs demand angwers
tp the following interrogatories, unée? oath, by the defendant,
Richard Rettler, in the time and manner prescribed by the v :

.rules of Courc. ‘

1. gtate the date of sale and the pufchase price of
the~pro§ezcy 1ccated at 11l Brookdale Road, Town Bank, Lower
Township, New Jersey.

Answey:

Wi e i
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6. Was the construction of the property

nanced by the Farmer's Home Administration?

Answer:

in detail, the specifics

7. IF so, describe,

of the construction financing, and attach herewith copies of

any documents pertaining to same.

Answer:’

8. Did the Farmer's Home Administration

supervise the construction of rhis property?

Answer:
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11, List everv date on which an on site
inspection was made.

Answer:

12. Attach herewith all documents, memoranda,
and instructions o congtruction inspectors of the Farmer's
Home Administration detailing theilr duties.

Answer:

T A O N T SRR A S SRR SR LT

13. Describe in detail how all Farmer's Home
Administration counstruction inspectors are trained.

Answer: .
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17. 1If so, state dates and names of inspection
and inspectprs.

Answer: N

18. Atrach herewith copies of all inspection
reports made on the property herein.

Answer:

19. Listc the date and amount of every mortgage

payment made by the Walkers.
- ®
Answer :

it
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23. 1f so, stare when, and atrach a copy

herewith.

Answer:

24, Ligt rhe dates, amounts, and County
offices of all 504 grants made in the last five years.

Answer:
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£ so, attach hervewith a copy.

(]

37.

39. Attach herewith a copy of any Farmer's Home

i aAdministration follew up letters to the builder.

Answer:
41. 1If so, state when, and with what rvesults.

Answer :

42. Hag rhe State Director ever reviewed the

Walkers cowmplaints?

Answer:

431. 1If so, state when, and with what results.

Answer:

G }
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318, Attach herewith a copy of the builder's response.

l
i 40. Was the Walkers complete file ever forwarded to
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50. State the names and addresses of all exper:

witnesses, their fields of expertise, and their qualifications,

~intended to be called at trial.

i Answer:
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54. State the name znd address of any real
. estate broker involved rherein. :

Answer: . ;

-

55, State the name and address of the builder

.of 110 Fire Lane , Schooner Landing, New Jersey.
Answer:
i
) 56. State the date of completion of construction?

Answer: i
|
H
i
57. Did the seller have a Farmer's Home :
‘Administration Mortgage? i
" Answer : :

58. Was the constructicn financed by the
C Farmer's Home Adminisrration?

- Answer: ;

[
\
i
i
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2. Desgeribe, in derail the specifics of
Spyropoulos' mortgage, including amount financed,
interest, monthly payments, amcunt of downpayment
herewith a copy of the mortgage.

Angswer:

the
amgunt of

and attach
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@

cations of every person

if1

*$tate the gual

86.

who supervised said construction.

Answer
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71.

List the date znd amount of every mortgage

payment made by the Spyropoulos’'.

Answer:

72.

Did rhe Spyropoulos’ ever complain to the

Farmer's Home Administration of defects in their properzy?

Answer:
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State the action taken by the

74,

Home Administration with regard to each specific complaint.

e e
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L 82. 1f so, attach herewith a copy.
83. Atrach herewith copies of any responses.

84, Attach herewith copies of any Farmer's

Home Administration follow up letters.

§5. Was the Spyropoulos' complete

1 forwarded to the Discrict Supervisor?

Answer:

2

86. If so, state when, and with what resulcts.

AlgwWer :
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89. Atcach herewirh copies of all memoranda,

dacisions and determinations made by the Diszrict Supervisor

and the State Director in the Spyropoulos’ matter.

90. Have Fformal proceedings for suspension or

daebarment ever been inssitured by the Farmer's Home

Administration with regard to 110 Fire Lane, Schooner landing,
New Jersev.

Answer:

91. 1If so, state when and with what results.

Answer:
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98. Atrach copies of all correspondence

regarding same.

9%. Have the Spyreopoules’ aver applied for

a4 moratorium on mortgage payments?

Answer:

100. If so, state whern and with what results.

i Answer:
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E
; 105. Attach copies of their reports.

i

¢ 106. Have rhe Walkers ever applied for 2 504

grant?

i
i
it

!

Angwer:

107. 1If so, state when and with whar resulrs.

Answer:

fi,

108. Have the Spyropoules’ aver applied for a
504 grant?

Answer:
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* i
¢ 111. State the zotal number of complaints of
} defective housing made to the Farmer's Home Administration,
i
i mationally in a) 1976 b) 1975 <) 1974 d) 1973 e) 1971
1
E? Answer
i
i
I A)

B :
hoe)
i
D)
E
[F—
R
|
i 112. Srate the names and addresses of all
§
% complainants in Cape May County during that pericd of time.
i
§§ Answer :
i
|
i
|
!
|
i
]
i
%
i .
3
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i
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UNITED 3TATES

rrg

R THE E : fg

OF
DISTRICT OF HEW JERSEY CIA

CONSTANCE WALKER, CHARLES A,
;WALKER, SPYROS SPYROPOULOS, ARD
+DELORES SPYROPOULOS, -

Plaintiffs
v. CIVIL ACTION MO, 76-1515
EARL BUTZ, SECRETARY OF THE UNITED

STATES DEPARTMENT OF AGRICULTURE,

)
)
)
2
J
}
),
J
)
RICHARD KETTLER, COUNTY SUPERVISOR,)
)

s

FARMERS HOME ADMINISTRATION, AND
THE UNITED STATES OF AMERICA, 3
J

Defendants) ANSWER

Defendants, Farl Butz, Richard Kettler, and the United
States of America come forward by and through their atforney,
.the United States Attorney for the District of New Jersey,
and answer the Complaint of Plaintiffs as follows:

1. The Defendants deny the allegations contained in
paragraph 1 of the Complaint.

2. The Defendants deny the allegations éontained in
paragréph 2 of the Complaint.

3. The Defendants deny the allegaticns contained in

- *

paragraph 3 of the Complaint.

&, The Defendants deny the allegations contained in
paragraph 4 of the Complaint.

3. The Defendants dégy the allegations contained in
paragraph 5 of the Complaint.

é. The Defendants affirm the allegations contained
in paragraph 6 of the Complaint with the exception that the

allegation naming the Farmers Home Administration as a defendant

to this action is denied.

' 'ORICINAL TFILED ,
6eT £ 19768 g

;

]

s [ ANGELG W. LOCASOIO, CLERR

* 4
»



o
rh
2
)
~
#
In
s
T
f
ot
ok
w
%
)
I
b
L]
d
w
"
o
s
o1
@
-
3
(i)
D
s
v

7. The Defendants

paragraph 7 of
allegation naming the Farmers lowme Administrarion as &
defendant to this action is denied.

8. The Defendants affirm the allegation contained in
paragraph 8 of cthe Complaint.

g. +he Defendante affirm the allegation contained in
paragraph 9 of the Complaint.

10. The Defendants affirm the allegation contaired in
paragraph 10 of the Complaint.

11. The Pefendants affirm the first sentence of paragraph
11 of the Complaint with the exception that the Rural Housing
Program is not restricted o 1ow income people. Defendants
deny the second sentence of paragraph 11 of the Complaint.
Defendants have not sufficient knowledge of the allegations
contained in third and fourcth sentences of paragraph 11 of the
Compiaint and therefore can neither affirm nor deny those
allegaticons.

12. ‘The Defendants affirm the allegations contained
in paragraph 12 of, the Complaint.

13. The Defendants deny the aliegatiéns contained
in Earagraph 13 of the Complaint.

14. The Defendants deny the allegation contained in

«

paragraph 14 of the Complaint.
15. The Defendants affirm the allegation contained
in the firsc sentence of paragraph 15 of the Complaint.

Defendants are without sufficient knowledge of tHe allegation

contained in the second sentence of paragraph 15 of the Complaint

to form an opinicn and thus, can neither affirm nor deny the
.

allegation.
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16. The Defendants deny the contained in
paragraph 16 of the Complaint.

17. The Defendants affirm the allegation contained in
paragraph 17 of the Complaint.

18, The Defendants affirm the allegaticn contained in
paragraph 18 of rhe Complaint.

19, The Defendancs deny the allegation contained in
paragraph 19 of the Complaint.

20. The Defendants deny the allegations contained in
paragraph 20 of the Csmplain;.

21. The Defendants deny the allegarion contained in
paragraph 21 of the Cemplaint.

2%. The Defendants affirm the allegarion contained in

the first sentence of paragraph 22 of the Complaint. Defendants
are without sufficient knowledge of the allegation contained
in the second sentence of paragraph 22 of the Complaint to

form an opinion and thus, neither affirms nor denies that

allegarion.

23.

The Defendants deny the allegation contained in

paragraph 23 of the Complaint.

24,

The Defendants affirm the allegation contained in

paragraph 24 of the Complaint.

25.

The Defendants deny the allegation contained im

.

paragraph 25 of the Complaint.

26. The Defendants affirm the allegation contained in
the first sentence of paragraph 26 of the Complaint. The
second sentence of péragraph 26 of the Complaint is not an

allegation and is therefore not answered.
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27. The Defendants denvy the ailegationg contained in

paragraph 27 of the Complaint.
28. The Defendants deny the allegation contained in

paragraph 28 of the Complaint,

FIRST AFFIRMATIVE DEFENSE

The Complaint fails to state a claim upon which relief
can be granted. .

SECOND AFFIRMATIVE DEFENSE

The Court lacks jurisdiction over the subiect matrter
of this action because it is in effect a szuit against the
United States to which it has not consented.

THIRD AFFIRMATIVE DEFENSE

Mandamus will not lie against the named defendants
to control their exercise of administrative judgment and
discretion.

FOURTH AFFIRMATIVE DEFENSE

The Court lacks jurisdiction for the reason that any
claim based upon the facts alleged in the Complaint falls
within the exceptien te the jurisdiction of this Court set
forth at 28 U.S.C. Sections 2680(a) and (h}.

FIFTH AFFIRMATIVE DEFENSE

.

The Court lacks jurisdiction because the plaintiffs
failed to exhaust their administrative remedy prior to filing

suit as is required by.law. 28 U.S.C., Section Z875(a).
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in the event the Court finds desfendants negligent,
which negligence defendants deny, the negligence of
plaintiffs was equal to or greater then that of defendants
and any recovery is barred.

SEVENTH AFFIRMATIVE DEFENSE

The injuries and/or damages alleged in the complaint
were not proximately caus;d by a negligent or wrongful act
or omission of an emplovee of the United States.

WHEREFORE, the Defendsnts, Tarl Butz, Richard Kettler,
and the United States of America pray that the court dismiss
Plaintiffs' Cemplaint with prejudice, or in the alternative,
that the Honorable Court find that the Defendants Pave done
nothing contrary to the law, and for such further relief to
which the Defendants may be justly entitled.

COUNTERCLAIM AGAINST

CONSTANCE WALKER AND
CHARLES A. WALKER

1. The Court has jurisdiction to entertain this
counterclaim pursiant to 28 U.S.C., Sections 1345 and 1346(c).
- 2. Plaintiffs Constance Walker and Charles A, Walker
executed a promissory nete to the Farmers Home Administration
(o; March 5, 1973) in the principal sum of 524,800:00 plus

interest on the unpaid principal of eight and cne-eighth

percent (8 1/8%) per annum,
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1 and interest are

3

1. The aforementioned princimpd

pzvable in 396 installments in the
month beginning on the fifth day of April, 197% and $180.00
thereafter on the fifth dav of each month until the principal
and interest are fully paid.

4. The above-mentioned promissory note was secured by
a mortgage and recorded on thg Sth day of March, 1975 inm
Book 379 pg. 1087 Cape May County Clerk’s Office, Cape May,
New Jersey.

5., Plaintiffs have failed and refused to make
payment pursuant to the terms of the promissory note dated
March 3, 19735 since the date of their last payment on
August 9, 1976.

WHEREFORE, Defendants pray for judgrnent in the amount
of §370.00, or in the alternative, for judgment in the
amount that remains due and owing to defendants con the

date of the judgment herein.

INTTED STATES OF AMERICA,

JOMATHAN L. GOLDSTELIN
UNITED STATES ATTORNEY
DISTRICT OF NEW JERSEY

Y

e
PR - /{é’-—‘ C{/.‘/,?'--ﬁ_:/ﬂg/
BY: ¥ Aok /“Z

SUSAN P. ENCGELMAR

Assistant U,8, Attorney
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’t;t tn paragragh 3 of the counterclaim,

: ma:tgage to defendants but they are without sufficient information

EARL BUTZ, in his capacity as Secretary of

UNITED STATES DISTRICT COURT . - (f( C}kﬂ’
IN THE DISTRICT OF NEW JERSEY !

i PG
S

e

BY: JOEL, 5010W i
106 Horxth Main Street = i ¥
Gape May Court Housa, N.J. 08210 v R
{609} 465-3001

Attorney for plaintiffs,'

CAPE-ATLANTIC LEGAL SERVICES T 2
?94

COUSTANCE WALKER, and, o
CHARLES A. WALIER, her husband and SPYRQS

SPYROPOULOS and DELORES SPYROPOULDS, his Civil Action Vo.
wifa, 76+1515
Plainciffs
TH
vs. ANSUER Aty COUﬁ?ER

CLATH
the DEPT. OF AGRICULTURE, RICHARD XETTILER,
in his capacity as Cepe May County Super-~
wigsor of the FARMERS HOME ADMINISTRATION,
and the "UHITED STATES OF AMERICA,

Dafendants.

' Plaintiffe, Constance Walksr and Charles A, Walker, her
husband, by way of answer to defendants counterclalm, saya:

1. They admit the allegations contained in paxagragh
1 of cha counterclaim.

2. Said plaintiffa are withont sufficient information
or beiief to affiym or deny tha allegaticns of paxagtagh 2 of the
countezclaim.
&*

3. Said plaintiffs deny the allegations contained
4. Said plaintiffs gduit that they executed a -

or baliaf to affirm ox deny that sald mortgage was to secure a

promissory note.

-
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5, Said plaintiffs deny the allegations of paragraph

5 of the Countarclain.
FINST SEPARATE DEFENSE

1. Plaintiffs , Constance and Charlea Walker and
defendants have executed an intarest credit agreement gursgant
to 42 U.5.C. § 1490 (a), _

2. By virtue of said agreement, plsintiffs‘éECcnbtsasa
and Charles Walker, monthly payments are $80.00 and not $180.00.

WHEREYORE, sald plaintiffs demand judgment that

ldafendants' Counterclaim be dismissed.

/a/ Joel Solow (

JOEL SOLOW . .
Attorney for plaintiffs.
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UNITED STATES DISTRICT COURT ;?
IN THE DISTRICT OF NEW JERSEY

CAPE-ATLANTIC LEGAL SERVICES Civil Action No. j?
BY: JOEL SOLOW / /Of
106 North Main Street

Cape May Court House, New Jersey 08210

(609) 4£65-3001

Attorney for Plaintiffs

CONSTANCE WALXER, and,

CHARLES A, WALKER, her husband and SPYROS e
APYROPOULOS 2nd DELORES SPYROPOULOS, his COMPLAINT Vd
wife, /
Plaintiffs P .
Vs, T -
EARL BUTZ, in his capacity as Secretary of the ; Mo s

DEPT. OF AGRICULTURE, RICEARD KETTLER,

in his capacity as Cape May County Supervisor of
the FARMERS HOME ADMINISTRATION, and the

UNITED STATES OF AMERICA,

Defendants
Plaintiffs, CONSTANCE WALKER and CHARLES A. WALKER,
her husband, residing at 111 Brookdale Road, Town Bank, Lower Township,
New Jersay and SPYROS SPYROPOULOS and DELORES SPYROPOULOS,
his wife, residing at 110 Fire Lane, Schooner Landing, Lower Township,
New Jersey, by way of complaint against defendants, say:

1-JURLISDICTION

1. The jurisdiction of this Court is invoked pursuant to
Title 28, Unired States Code, Sections 1346 (a)(2), 1491, this being an
action against the United States not exceeding $10,000., founded upon

contract with defendants and founded upon Title 42, Unites States Code,



2, The jurisdiction of this Court is also invoked pursuant to
Title 5 United States Code Sections 701-70&6 and Title 42 United States Code
Sections 1471, et seq., this being an action to review the decisions and
determinations of the Farmer's Home Administration an agency of the Unitead
States of America, said decisions and determinations being unfavorable to
plaintiffs as hereinafter more fully appears.

3. The jurisdiction of this Court is also invoked pursuant to
Title 28 United States Code Section 1331, this being an acticn against the
United States of America where the matter in controversy exceeds $10,000.00
and arises under Title 42 United States Code, Sections 1471, et seq., as
hereinafter were fully appears.

4., The jurisdiction of this Court is also invoked pursuant
to Title 28 United States Code, Section 1361, this being an action in tho
nature of mandamus to compel the defendants to make a grant to plaintiffs
pursuant to Title 42 United States Code Section 1474 and te compel defendan
to preomulgate regulations under Title 42 United States Code §1l474 with refe

to grants for repairs or improvements of rural dwellings as hereinafter mor

fully appears,

II-PARTIES

6. Plaintiffs, CONSTANCE WALKER and CHARLES A, WALKER,
her husband, purchased a home and property commonly designated as 111
Brockdale Road, Town Bank, Lower Township, New Jersey con March 5, 1975

at a purchase price of $24,800.00., The mortgage for said property was



prexrid‘éd ‘z}y'“ the defendant, FARMER'S HOME ADMINISTE
pursuant to 42 U,S5,C. § 1471, et seq,

7. Plaintiffs, SPYROS SPYROPOULOS, and DELORES
SPYROPOULCS, his wife, purchased a home and property commonly
designated as 110 Fire Lane, Schooner Landing, Lower Township, New
Jersey on June 16, 1975 at a purchase price of $25,000.00. The mortgage
for said property was provided by defendant, FARMER'S HOME
ADMINISTRATION, pursuant to 42 U,S.C. § 1471, et. seq.

8. The defendant, EARL BUTZ, 1s Secretary of the Dept.
of Agriculture, and as such is entrusted with the administration of the
rural housing programs under 42 U.S.C. § 1471, et seq.

9, The defendant, FARMER'S HOME ADMINISTRATION
is the agency under the Department of Agriculture which is entrusted win:
the actual administration of the rural housing programs under 42 U.3.C,
§ 1471, et. seq., and 7 C.F.R. § 1822, et. seq.

10, The defendant, RICHARD KETTLER, is the County
Supervisor of the FARMER'S HOME ADMINISTRATION of the County of
Cape May, the jurisdiction of all the transactions herein, and, as such,
is in charge of the local office which administered all the transactions !

in.

III-STATEMENT OF FACTS

11, The farmers housing program under 42 U.S.C. § 1471,
et. seq., is a federally funded housing assistance program targeted
for rural home ownership by low income people. Pursuant to this
legislation the Farmer's Home Administrarion is authorized to grant

mortgages andg make grants for rural housing for low income families.



The Farmer's Home Administration program is the major form of
public assistance for housing in Cape May Cecunty, New Jersey, and in
other predominantly rural areas. Approximately seventy per cent of the
residents of Cape May County, New Jersey are homowners.

12, Plaintiffs, Constance Walker and Charles A,
Walker, her husband purchased property located at 111 Brookdale
Road, Town Bank, New Jersey on March 5, 1975 at a purchase price of
$24,8000.,00, The mortgage for said property was provided by the

H

defendant, Farmer s Home Administration. Said property was newly

constructed,

13. 42 U.S.C. § 1476 and the regulations promulgated there-
y § , , -
under, 7 C.F.R., § 1822,9 and § 1804 require that the defendant,

Farmer's Home Administration Supervise and inspect such new constructio:.
Said supervision and inspection was negligently conducted by the Farmer
Home Administration, in that, subsequent to the plaintiffs, Constance
Walker and Charles A, Walker, her husband assuming residence they
found defects in the property, including, but not limited to:

A. Joists are inadequate according to Building Code of
Lower Township, New Jersey.

B. Center beam was not leveled and shimmed, causing the
center of the house to settle irregularly,

C. Linoleum lifting, causing air bubbles.

D. Leaks in doors.

E. Doors out of line.

F. Leaks in bathroom.

G. Poor painting.

L.
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14, Plaintiffs have on numberous cccasicns complained

to defendants about said problems, but to ne avall,

15. On March 12, 1976, plaintiffs applied to defendants
for a grant from defendants, pursuant to 42 U.S.C., § 1474 so that they
could effect repairs on said problems. Plaintiffs would not be able to
qualify for a loan under 42 U.S.C. § 1474 to effect said repairs because

their eligibility had already been exhausted by the mortgage,

1

¥

14, Defendants response to said application was that thev
cannot identifv this progvam by the designation 42 U.S.C.A. § 1474
17. No regulations have ever been promulgated to effect the

provisicns of 42 U.S.C. § 1474 to provide ural homeowners,

0
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18, Plaintiffs, Spyros Spvropoulos and Delovres Spyropoules,
his wife purchased a home and property located at 110 Fire Lane Schooner
Landin Lower Townshi New Jersev on June 16, 1975 at a purchasc

3 > E 3 z
rice of $25,000.00., The mortsage for said property was provided by
3 ) J 3 b

defendant, FARMER'S HOME ADMINISTRATION,.
19. The defendants negligently inspected said property.

42 U.3.C. § 1471 and 42 U.S.C. § 1472 require that defendants only make

<

loans for '

'adequate' housing to provide ''decent, safe and sanitary living
conditions”,

20, Shortly after plaintiffs, Spyros Spyropoules and
Delores Spyropoulos, his wife assumed residency of said premises thev
found defects in the property, including, but not limited to:

A. Steps are in state of disrepair,

B, Ceiling in closet in need or repair,
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C. Underlavment and tile in kitchen in need of repa

to defendants about said problems, but te no availl.

22, On March 12, 1976, plaintiffs applied to defendants
for a grant from defendants, pursuant to 42 U.S.C § 1474 so that they
could effect repairs on said probelms, Plaintiffs would not be able to
qualifv for a loan under 42 U,S.C. § 1474 to effect zaid repairs because
ibility had already been exhausted by the mortgage.
23, Defendants' response tec said application was that

"thev cannot identify this program by the designation

24, XNo rezulations have ever been promulgated to clfect the
provisions of 42 U.8.C. § 1474 to pruvide grants Lo rural homeownevs.

IV-CAUSES OF ACTIONS

25, Defendants have violated their contracts with plaintiifs
to provide them with 'decent, safe and sanitary living conditiens.”

26. Defendants have failed to promulgate regulations and
administer the grant program under 42 U.S5.C, § 1474 for minox
improvements, Defendants effective denial of plaintiff's applications for
grants is herewith appecaled. .

27.. Defendants tortiously and negligently conducted
inspections of plaintiffs property and granted mortgages on substandard
properties,

28, Defendants have violated the provisicns of 42 U.5.C. §

1471, et. seq., to provide '"decent, safe and sanitary living conditions fc

plaintiffs"

r



WHEREFORE, plaintiffs demand judgment against defendants,

. A. For reasonable damages, costs of sult and reascnable

|£5]

#x attornev's fees,
8., Ordering defendants to give plaintiffs a grant to effect
repairs on their property.

¢C. Ordering defendants to promulgate regulations fo effect

the gzrants for minor improvements under 42 U.S5.C. § 1474,

D. Enioining defendants from requiring plaintiffs to make
() o S Lan 4

their monthlyv mortgage pavments until all repairs necessary to

effectuate ''decent, safe and sanitary living conditions”

are made,

E nic

i w

e
b

8

jasl

ng defendants from

which will not provide "decent, safe and sanitary living conditicns’

=

F. Such other relief as the Court deems equitable and &

/s/ Joel Solow

JOEL SOLOW
Attorney for Plaintiffs
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Common Ground Community - RECED

Economic Development Corporation
5405 EAST GRAND o DALLAS, TEXAS 75223 « (214) 827-2632

February 17, 1987

Roberta Youmans

National Housing Law Project
508 C s8t., NE, Stanton Park
Washington, DC 20002

Dear Roberta,

I am sending you a failrly complete package of materials
relating to the public housing desegregation/demolition
case here in Dallas. We have discussed this case
.previcusly-~last fall--and you sent me some useful
materials on demolition/deprogramming/conversion of
puklic housing.

We have been in a real bind here engaging an attorney
who knows class action law, something about housing,
and who is willing to take on Julian & baniel. We
are going to file an appeal even if it means that

a number of tenants file pro se. If we have to do
this pro se, the outcome is easy to predict.

I am sending vyou this material overnight mail because
the filing deadline is February 20th, and I might need
to talk with you by phone on procedural matters.

We have two basic theories concerning the appeal. The
first i1s that a significant number of class members,

from West Dallas, are objecting to the settlement order;

in effect, because the demolition is so peripheral to
desegregation, the residents of West Dallas form a

subset of the class. The second point is that, based

upon statements of DHA board members at the fairness
hearing, in the press, and in board meetings, we think

we can show that this is not simply a demolition case,

but is rather a disposition case. For instance, the

order states that the cleared land cannct be used for
low-income or assisted housing; since the DHA is not
chartered to develop any other land uses, and since the
order also states that the land shall be prepared for
redevelopment, the property is likely to be sold subseguent
to demolition--therefore it's actually a disposition case,
and vouchers cannot be used as replacement. More explicitly,
the board chairman has stated that the land will eventually
be sold to developers with the proceeds being used in some
undefined way for low-income housing.

P



Fullinwider/Youmans
February 17, 1987

page 2

We believe the main fight to be political, anyway,
but without at least buying time via an appeal, we
can't organize the political challenge.

I'm sure that given all present trends in this Administration
you are swamped with work, but it would be most helpful to
us if you could review this set of materials and be available
for telephone consultation as we go ashead with the appeal.

I'1ll try to call vou tomorrow.

Thanks.
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PUBLIC HOUSING DEMOLITION IN DALLAS, TEXAS

Materials related to the proposed
demolition of up to 2,600 public

housing units in Dallas, Texas,

ag the result of an agreed court

order in the case of Walker v. HUD

in the U.S. District Court for the
Northern District of Texas/Dallas Division.

Plaintiffs Second Amended Complaint
(filed 4/4/86).

Memorandum from Committee to Save
Public Housing (filed in advance
of public hearing, 12/4/86}.

Correspondence from West Dallas
Residents and Supporters to
Judge Jerry Buchmeyer (1/2/87)
in opposition to the proposed
demolition order.

Findings of Fact and Conclusions of
Law Approving the Proposed Consent
Decree (filed by Judge Buchmeyer,
1/20/87}).

Consent Decree, Walker v. HUD,
entered 1/20/87.

Selected Press Reports, June 1986
through January 1987.



I. Plaintiffs Second Amended Complaint
Walker v. HUD, CA3-85-1210-R.
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