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MZMORANDUM AND (ORDIR
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recuests, and certilied the class. United Stztes v. Zraswer, No.
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95 -qv- {D. Vo. Sept. 18, 19%¢) (memorandum decision and

AD T2A
Rev 8/82) Eff;




AQ T2A
(Rev, 8/82)

order) On April 20, 13897, USDA filed =

Lack of Subject Matter Jurisdiction and Failure to State a

Motion to Dismigs for

Claim

{paper 40). As an alternative, it sought to have the Court
decertify or re-defire the class BEoth reguests have raised
aumerous issues already decided by Judge Gagliardi, althouch
couched in different terms. For the reasons svated kelow, the

re-define the class.

I. Backoround

Jucge CGagriaxdl summarized the facts in his decisilon dated
Septemder 18, 1236, familiarity with which is assumed. The class
was Initlzally deiined as fcllows:

(1} All homeowners in the Stats of Vermont
currently participating in 502 and 504 single
Zamily hcme cwnershir program whose loans are in
& state orf acceleration or USDA may accelerace
in the future; and

2) all participants in these programs,
Zormer and currentc, in the State ¢f Vermonc
whose loans USDAE accelerated at any time since
Cctoker 12, 1g89.

By order dated February 12, 19%7,
date in subsection (2)
The following additional facts are pertinent

determination. Brewexr filed a moratorium request
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amendead

to the Court’s

on February 12,



1556. She had requested the moratorium form from USDA in October

1595, prior to filing her answer and counterclaim in th

s lawsuit

Ja-
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on Neovember 2 1335. Her moratorium regquest was denied, as was

ner appeal. She requested a further raviaw Ly the USDA Disgtxies

o e e -

denial, which remains pending.
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Diraector ¢ Brewer filed =z

second moratorium regquest on July 5, 1996, on different grounds,

which was alsgo denied. She did not appeal this denial. cn
vanuary 27, 1887, Brewer deeded her property toc USDE as pars of

an “Offer te Ceonvey Security” procsdure prrsuant te 7 C.FLR.

1834 The ciler raguives transfer of the Brogerty in return for
pessible reducticn or elimination of the cutstanding debt Tsoa
accepted the ciZer, altheugh a deziferminzation as to whether chs
entires debt willl be elininated has not been made USDA' s
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JSZA has made numercus obiecticns to cla
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It objects tc the procedures empleved by the Court

ics decision,

certification issue, to permit briefing from USDA, to make

adequate findings of fact warranting cerzificaticn,

appropriately the size of the class.
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these i

clarifi

Tinding them in compliance with Fed. R. Civ. p. 23

ssues belore Judce Gagliardi whern it reguested

cation of the class certification order. This Ccurt has

4 Judge Gagliardi’s findings regarding certification, and,

, declines to

the Issue. The Couxt rotes that USDA chcse not to submitc

briefing, and that USDA chose not to Zoin Brewar in hew
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timitations on discovery.

whichh ars neaw Zssantilally, USDR zrgues lzack of
g, mectness, failure o exhaust administrative yemedies

rersicn immuanisy
Stancing

establlisn standing Lo bring a lawsuit

First, the plaintiff must have suffer=d ar
‘injury in fact’--an invasicn of a legally
proteczed interxest which is {a) concre-= and
carticularized . arc (b} aczual or Imminent,
not ‘cenjectural’ cor ‘hvpotnetical.’ Second,
there must be a causal cconection betwean the
injury and the conduct complained of .o
Third, it must be ‘likely,’ as ooposed to merely

‘specuiative’ that the injury will be ‘redressed
by a favorable decision.’

W
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Judge Gagliardi addressed the issue cf standing-in his
September 18, 1986 Order. This Court sees no reascn to dist
his findings. Brewer received notice cf hex right to seaek a
post-acceleration moratorium on her rpayments on Cciocber 2, 1
almost two months before she filed her counterclaim and four
months before she filed for a moratorium. USDA grgues tha

Brewer cannot prove an injury in facs, beczuse &ny narm she

urh

have suffzrad was remedied when she raoceived notice of her righz
to file for a pest-acceleration moratorium rFurther, it arguss
tnat sinces her moratorium applicat-ion was denied, Judge

At the cutset, it appears that the denial of “he movare
applicaticn is not vet final Pegardless, Brewer clalmg ner
r.gnt to procedurzl due process was violated Denial of suc
r-ght 1s an injury sufficient to cenfer starnding Carav
2iphus, 435 T.S. 247, 266 (1978); Douclas Countyv v BEabbirc<c,

F.3d 1495, 1500 {(9th Cir. 28995}, gerc. cernied, 116 $.Ct. 658
(199€) . Subsequent denial of the moratorium request is
immaterial.

An additional Injury allegedly occurred when USDA filed

i
(o]




AD T2A
{Rev. 8/82)

foreclosure action without providing adequate notice of Brewer’s
right to seek post-acceleration moratorium o payments. Courts
have consistently recquired Zederal agencies to fulfill al:

regulatory

H

n

2

irements recarding notice of rights before

proceeding wicth a foreclosure action. Ses United States v.

omiller, 545 F. Supp. 17, 21 (N.D. Miss. 1881} (governmen®
cannot procesc with foreclosure until requlations relating to

moratorium relief are fully compiied with); Uni-ed States v,

LT morxtgage Icoraclosure acticn); United Stzres v Rodriguez, 453
T.oSupp. 21, 22 (E.D. Wash. 1978) {meratoriom NCTLC2 provisions
mLSC oe compiied with Defore morigage rav be foreclesed); Imitad
STazes v, Viilsnuews, 452 F. Supp 7. 2B [E.D. Wash. 1878)

(same IZ TUSZa failec to comply with nosice cbligations undexr 7
C.F.R. 1851.312° and this Court’'s yuling in United Stztes v
Shisids, 723 7. Supo. 778, 755 ‘D, y= 1888), Erewer wculd nave
the right to dismissal of the foreclosure action.

Brawer nhas standing to raise her claim, which was not
destroyed when USDA denied her moratorium raequest.

B. Mootness

USDA seeks dismissal of the class action, arguing that the

6
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class representative’s claim is now moct. EBecause the
representative now has no claim, she canrot oroceed, and the
class action fails for lack of a2 class representative,

A controversy which is no longer alive as Lo the class

representative, but remzain

m
{t

live for the class of persons she

dismissed for mootness. Scsna v, “cws, £1% U.8., 383 4Qn (2

Supreme Court stzted zhat given a Droperly coerxtified class
actlion, meoiness Turns on whethar, given Lhe gpecific

COurZ, the unnamed memters of the class nava rerscnal stakes o
the cutcome cf the controversvy sufficient w5 an Lre chat an
acversary relaticnshirc exists Franks v. Bgwman Transp, Co., 424
U.5. 747, 735-56 11375)

In the Iastant c¢ase, the class was firss cercified in Judge

Gagllarcdi’s Order cf Septamber 13, 13%5. Tgoa argues that the
relevant date for class certification was the Tebruary 1937

Crder, because the final parameters of the class wers defined in
r -

that decision. The Court disagreses. The class was effectively
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S deed to USDA erasing her personal stake in
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the lawsuit cccurred in January 1957, well after class
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Zforeclosed upon in the past cr may be for

[H

class in this case ceonsists of mortgagors who have been

closed upcn in 4re

—

future by USDA. Their interests in the lawsuit remain via
despite the mootness cf Brewer’s clair. Under Sceno and F
the lawsuit survives the mcoting of Brawar’s individuzl ¢l

and Zrewer may continue as class renresantative.

Zvarn were the Court to detarmire that the class was defined
and certified in February 1857, and that EBrewer’'s perscnal
interest ended pricr Lo cercifi 2Tlcn, tne Court would not

the terminacticn of z clas
claim does nct moct the ¢l o)
members of the class. Evenr wher
nect certified until after the <l

the unnamead
the class is
aims ¢f the
individual class representatives have become
moot, certification may be deemed to relate back
to the filing of the complaint in order to avoid

mooting the entire controversy.

{(internal citations and guotations omitted). The clzss
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members’ claims are inherantly transitory, because once =

member learns by any means that he or ske may zpply fcr a

moratorium post-acceleration, the member wi
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50. The moratcrium process will be ser in moticn to kbe

Sranted or ceniad, fut in anv evens any procedural violations

~TITEYests Cn unnamed Class memners are protecred. See =2lso
fomex v, Cigneros, 37 F.3d 773, 7¢% (28 ~i- 13%4) {transitc

natidre oL puslic nousing market znd delav in class
cartificatlicn warranted ralation back!

cC Tailurs Yo Pxtensg AdminisTvarive Temadlisg

USDA seexs dlsmissal ¢ zhe lawsuis based LECo Brewer’s
faililurse to exhzust admisiscratiss ramedisg Sea Mevars o
Beth ehem Skiphuellding Covn., 303 T8 £, 530 {1838} {=c cne

Appeals Division of USDA. A final determination by the
National Appeals Division is ordirarily a prereguisite to
judicial review of an agency adverse decision. 7 C.T.R. §

;7T U.5.C. § 68912 (a}.
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There are numerous exceptions to the exhausticn

requirement, however. McKar: v. United States, 395 U.S. 185,

133 (1969%). One exception concerns censtitutional challences

to the adequacy of an administrative remedy, when the

o the administrative hearing process J.G. v, Board o
Zduc., 830 F.24 442, 447 (24 Cir. 1987 Where parties azssex:
ceprivaticn of their due process T.ghts to proper notice, chevw
"cannot be Zaultsd” for failure to exhausc. T4

Srewer rzlsed statutory and constitusicnal cnallangszs £
the adeguacy of USDA’'s notice zoncermine the avallazility of
pvost-accelerzzion meratorium Tne exhaustion c¢F
administrative remedies doctrine does ne- arrly nere, whers

o. Scver=icn Tmmunitwv

UEDA arcues that this lawsuit isg essentially a tort

action for which Brewer seeks money damages from the Unized

States. 1In fact, Brewer seeks only declaratory and injunctive
relief. Congress has eliminated the defense of soverelgm

1=
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immunity for actions in federal Court sesking relief other
than money damacges and stating a claim that an agency acted cor

failed to act in an official capacity. 5 U.§.C. § 702; B.XK.

Instrument Co. v, Unitad States, 715 F.2d 713, 724 (2d Cir.

1883) . Sovereign immunity does not provide
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Claim

Alternatively, USDA seaks cismissal of the countercliair

under Fed. R. Civ, B. 12(b) (5} Zssentlzally USDA contends i-
proviced adequate notice to post-accslera-ion clalimants
concarning tnelr right to £ile for meoratorium relief and thazo
srewer dild nct suifay any property deprivation withous cus
procass of lzw JSDA ralsed these arguments in its Motion for
Surmary Judgment. Judge Gagliardi addvessad these argumenis

in his Septexkter 18, 15%5 Order.

In reviewing a motion to dismiss, the court MUSt =ccept

as Txue the IZzctual allegazions of the complaint and draw all
rzasonable inferences in faver of the plainciff. Bucklev v,

Congolidated Edison Co., 127 F.3d 270, 71 {24 Cir. 19:z7).

Cnly if “it appears beyond doubt that tre plaintiff can prove
no set of facts in support of [hex] clazim which would entitle

[hex] to relief” should z claim be dismissed pursuant to Fed,
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R. Civ. 2. 12(b) (6). (Conlevy v_ Gibsgn, 355 U.S. 41,

The counterclaim alleges that homecwners in Brewer's
clrcumstances do not receive adequate, accurate znd

comprehensikle infcrmation concerning their eligibility te
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arn of her elicibilicy to apply for a moracorium untcil

= H - = = Y T . m - . - - -
Near_y INine [Nortils aITar ner 1oan was accelerc_cea, WhHern shea
- - = e v 7T - e =7 ‘P 3 et o - =
scughc aavicses -Tem Verment Lecal 2id.  Judce Cacliardl

conciudea, in denying summary Judgment for USDR cn Brawer’ s
countexclaim, tnen USDA’s post-accelerztion notice pcilicy and
procedurs could nct be salid a3 a matier of law - ComDLY wWizh
Che Housing Act and zhe Constizution. I acrse, and &s &
conseguancs ncld tnat USDA has not sustained its burdern oo
SnRCwing 0o set 0I facts which would entitle =he
counterclalimants Lo relief
W Criex

For the reascns cited zkhove, USDA's Motion to Dismiss an

1z

es that BEreawer d:id not
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Dated at Burlington, in the District of Vermont, this
/

William K. Sessicons
U.5. District Judge
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