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UNITED STATES DISTRIC~ COURT , 
I 

I: ........ :':T:':T.O~ CONNEC~ICUT 6WP 
:1 rEARL TUCKER and MURIEL "" h' 
I ~rSH, INDIVIDUALLY AND ON * 

,I BEHALF OF ALL OTHERS * 
1) SIMILARLY SITUATED,· N 

Plaintiffs: I (p. 
vs. • 

• 
!lOUSING AUTHORITY OF THE 
CITY OF ~OR~iALK, ALPHONSE * 
SICONOLFI. INDIVIDUALLY 

• 
• 

AND AS EXECUTIVE DIRECTOR • 
OF THE HOUSING AUTHORITY • 

• 

CIVIL ACTION NO. B-251 

OF THE CITY OF NORt"ALK, 
!i Defendants 
Ii 

• 
, 
I 
,I , 

:'j , 
i: 
I,! 

" 
!: 

• 
'III ... ... ... ... ... ... ... ... ... ... • • • 

MEMORlINDUl>~ OF DECISION ON: 
(l) PLAINTIFFS' NOTIOtl FOR PRELIMINARY INJUNCTION; 

(2) PLAINTIFFS' HOTION TO PROCEED AS Cr..,~\SS ACTION: AND 
(3) DEFENDANTS' MO?IO~ TO DISMISS TI~T PORTION OF 

THE COMPLAINT WHICH PURPORTS TO 
SET FORTH 1\ CLASS ACTION , 

, 

~ I " I \i This civil rights action brought by plaintiffs a8 a pUr-

',I ' I' ported (. ... a88 action pursuant to Rule 23 (b) (2), Fed. R. Civ. I 
" 
" Ii P •• on behalf of applicants for admi 68ion to federally 

, 

funded houBinq in No~walk. Connecticut, seekinq declaratory 

and injunctive relief with respect to certain of def~ndantB' 

procedures and ~egulations relating to housing applicants' 

eliqibility and admissiGns. is before the Court on (1) 

plaintiffs' motion for prehminary injunction; (2) plaintiffs 

IT.otl.on to proceed as a class acti.on; and. (3) defendants' 

~otion to dismiss that portion of the complaint which pur-

p~r~8 to set forth a class aetion. 
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On April 19, 1971, the Honorable William H. Timbers, 

Chief Judge, ordered r~ferral of said motions to the under-

signed United States Magistrate for hearing and report as 

to all pertinent issues of la~ and fact, said report to io-
;1 
" elude appropriate findings of fact and conclusions of law. 
Ii 
" 

Ii , 
\i 
Ii 

Following a full evidentiary hearing before the undersigned 

on April 26-April 28, 1971, the parties have filed proposed 

findings of fact and conclusions of law and the motions are 
i: 
ii no'" ripe for decision. , 

The questions presented are whether the action may be 

maintained as class action, and whether plaintiffs are en-

titled to a preliMinary injunction. Plaintiffs not having 
;i 
:1 establi.hed .11 of the prerequisites to maintenance of a 

;i 

'j 
, 
\ ,. 

\ 

cla •••. :::tion as set fort.h in Rule 23 (a) and (b) (2), Fed. R. 

Civ. P., the action may not be maintained as a cl~ss action. 

The individ'.J.al named plaintl.ffs. however, are entitled to 

preliminary injunctive relief 11mited to enjoining the 

enforceaent of certain of defendants' regUlation., for the 

reason • • et forth below. 

I. Jt::US::JICTION 

This Court has jur1sciiction over the subject matter and 

the parties pursuant to 42 u.S.C. S 1983 and 28 U.S.C. 

S 1343(3) and (4). See Babes v. Ne .... York City Housing 

Authority, 398 F.2d 262, 264-265 (2 ':ir. 1968). (Jurisdictio 

ia also invoked under ~he Declaratory Judgment Act, 28 U.S.C • 

. ---- , • SS 220l-2202, which does not independently confer juriadictio • 

S~elly O~l Co. v. Phill18~ Petroleum Co., 339 U.S. 667, . 
671-672 (1950).) 
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II The class sought to be n!pre!>er.ted by plaintiff. Pearl , 
Tucker and Muriel Hish is CO;1".-,oscd of 

'Ii ... 
, , , 

'1 

I II ;, 

!l 
i 
[I 
,I 
'\ 

I' 
:1 
'I 
I 

I 

"all persons ,.,,.ho hilve ,"pp'::'ico. for ad.mission to 
the Housing Authority of the City of Nor-walk who 
were not advised in wrlting, vithin a reasonable 
tune of appll.catiol\, of t.heir eligibility and 
their a?proximate position on the waiting list 
0r of their ineligibility, the reasons therefor 
~nd of their right to a due process hearing be­
fore the final determination of ineligibility: 
all those persons who '.,,'ere r.evcr given a due 
process hearing: all those persons who were 
determined ineligible because of 'severe sani­
tary conditions' (bad housc~eeping habitsl or 
a prior criminal record; all those persons who 
' ... ere never allo .... 'ed to read the complete regula­
tions, promulgated by the defendants, pursuant 
to their application for admission to the de­
fendant Housing Authority·. 

Plaintiffs Pearl :'ucker and Huriel Kish are adult citi-

zens of the United States, residents of Norwalk, Connecticut, 

Ii and indigent recipients of assistanc.e from the Connecticut 
,. 
J State Welfare Department; each has been determined by de-

!l fendants to be ineligible for admission to public housing. 
, 

--". 

Defendant Housing Authority of the City of Norwalk 

(-Houainq Authority~) is a public corpOration organized pur-

suant to the laws of the State of Connecticut and operated 

pursuant to the Uniteri States HOuSing Act, 42 U.S.C, S 1401, 

et sea., and regUlations promulgated thereunder, with funds --
6~pplied by the United States Department of Housing and Urban 

Development (RHuD~). Defendant Alphonse Siconolfi i~ 

Executlve Director and secretary of the Houain9 Authority, 

respor.sible for its adminlstration. 

The HouSlng ,\Ilthority operates two federally funded, 

low-rent housir.g proJects, wlth a total of 356 units; there 

,,:-e 61 o:"le-bedrootn apartment., 1"1 t.wo-beci%'oQal. apartments, 
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109 three-bedroom a?artr.,ents, 26 four-::;edroc;n apart.'T,entfJ and 
ti 
, 13 five-bedroom apartments. The n~~ber of applications is 
Ii 
" , approximately 125 to 150 per ye~r; very few applicants have 

ii been detetmined to be inelig iblc under the Housing Authority's 

i 
I 

admissions regulations. Vacancies occur irregularly and with-

out substantial prior notice; the vacancy rate is currently 

approximately 35 units per year. The period of time an 

applicant ia on a waiting list varies with the size ot the 

apartnlent unit sought or required; in some instances, in the 

largest unit category, applications dating from 1964 are 

11 still pending. It is impossible to predict a precise .,.aiting 

;: period for the benefit of the applicants • . , 
II A. PLAI~':'IFF PEARL TUCj..;ER 

il 
! 
Ii .' , 

In Har~h, 1970, Mrs. Tucker made application for ad-

mission to public housing by defendant Housing Authority. On 

II May 20, 1970, Mrs. Tucker was required to vacate the premises 
, 

in which she had been living becaU6e the premises had been ~ II 
I 
il posted by the Health Department of the City of Norwalk as un-, 
, 

I' 1 . 
I 

fit for occupancy. Thereafter, she was hospita ized ~n menta 
I 

II 
I. 

institutions until September 1970. She presently sublets an 

:: npartrnent from an acq .... aintance, a M.rs. Reilly, sharing apart­
I 
II 

~ 

,-- It 

ment space with Mrs. Reilly; the apartment has three bedrooms, 

one occupied by the prinCipal tenant, Mrs. Reilly, one by 

Mrs. Reilly's son, and one by Mrs. Tucker and one of her 

children. Another child of ~lrs. Tucker's has been livinq in 

a foster home since Mrs. Tucker's hospitalization; her third 

ch.!.ld 15 presently placed at a school for retarded children. 

~lrs. Reilly has refu~;cd to permit overnight visits to the 

a?art.:~\ent by the latter t .... o children because of space limite ... 

, . 

::" . 



, 

" 
tions. , 

, 

ii In November, 1970, Mrs. 'rucker was informed by the 
I! 

Housing Authori ty that she war. ineligible for public 

housing because of her prior crininal record. (In October 

of 1969, Mrs, Tucker had plcoucd guilty to the felony of 

ii aggravated assault, in violation of Conn. Gen. Stat. 
i' 
)/ S 5)-16, and to the felony of risk of injury to children, 

in violation of Conn. Gen. S~at. § 53-21.) The pertinent 

Housing Authority regulatioi:s provide that only d'ose appli­

Cants ar~ eligible who do not have a "criminal record-, but 

that the exclusionary requirement may be waived en an in-

dividual basis. Mrs. Tuc~cr was not advised in writing of 

the reasons for the finciin~ of ineligibility or of a right 

to a hearing on the question of ineligibility, nor was she 
,[ 

afforded an opportunity to review the Housinq Authority's 

full set of rrqulations. 

B. PLAH.'TIFF MURIE'::' ':: 

In November, 1970, :·ir,·. ~iish applied for admission t.o 

public housing by defend.:lnt lLousinq Authority. In the same 

month she .... as required to vacate the premises in which she 

had been living because the rrcm~ses had been posted by the 

Health Department of the Clty of Norwalk as unfit for 

occupancy. She presently rl~5ides in her father's home, a 

seven room, two-story sl.n'Jl~-f.-u:lily dwelling: occupying the 

reside:""lce are Mrs. M1Sh, her five children and one grandchild 

a~d ~rs. M~sh's father. '.-he buildin<J is in a deteriorated 

-::-):-.c:':~on; .lt has four bf't.:'ooms and two or the children have 

in ~eceHber, 1970, G.cfcndant. Alphonse Siconolfi 1.n-



-formed l'":1:S. Nish's attorney t:lat :·'rs. Mish was ineligible for 

" '. public housing because of poor hOllsekeeping habits. The 
!' 

pertir.ent Housing Authority regul.-:ttions provide that only 

'i those applicants are eligible who have good housekeeping 
, 

,I habits, as evidenced by a bome visit; a condensed version of 

the regulations al~o in use proviues that if "sanitary condi-

tions" of the family are Mscvere~, there will be referral to 

an (undesignated) agency for aid; subsequent improvement is 

I' a precondition to acceptance into housing. 
1,1 

Mrs. Hish was not 
, 
, 

.-- ~ 

advised in writing of the reasons for the finding of in-

eligibil~ty or of a right to a hearing on the question of 

eligibllity, nor ..... as a .::::or.l;.lcte set of regulations of the 

Housing Authority IT.ado aV.lii.ilblo for her ravie"'. 

C. APPLICABILITY Or C~i\S;, l.C7IO:, 

As the basis for a clar,s action, plaintiffs invoke Rule 

2l(b) (2). Fed. R. C~v. P., "';1ilC~h :'J;:"ovidest 

"(b) C12:-.:; ;'.Ct~o;-.:, : _0 ... b].c. An ac;:~on may 
b02: r::ainti~'in,--,~ ,J.S a C~.: "-0ac'i-u;n if the pre­
requisites of suoa ... Vl~~lon (a) are satisfied, and 
iI\ addition: 

(Zl the party OPi)()sing the class has acted 
or rLfused to ilct on ,;::"ounds generally applic­
able to the class, th(:;:""eby making appropriate 
final injunctive relIc: 0::" corresponding de­
claratory relief "'ith respect to the class as a 
.... hole; " 

The'"prerequiaites of subdivision (a)" are those of Rule 23(a), 

Fed. R. Civ. P., which prov~dcs: 

"(a) Pre~cn~i~ic~s ~o a Class Action. One or 
::".orc r..emDcrs or <-i c ..... 'iS rr . .::lY :;uc or be sued as 
representative ,l<lrtlt"; on bC.lalf of all only 
1.: (1) the c1as,; i~ ;0 :-'.',mcr·:)llS that joinder 
0: il11 members is im,l:::-,:ctic .. ,ble, (2) there are 
C·..l.cst~ons of law 0;: ::<.Ict co:n.ilon to the class, 
()) the clalrns or G-v:c,-,,;os of the representa­
tiVe partie. Are typ~cal of the claims or de­
fenses of the cla55, ~nd (4) the representative 
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parties ..... ill fairly ar.d adequately protect the 
intere~ts of the class." 

The purported class set forth by plaintiffs in the in-

stant action is a means to mounting a ..... holesale attack upon 

defendants' alleged policies with respect to application for 

i: and admission to federally funded public housing, defendants' 

alleged failure to provice formal notice of eligibility 

i: status, formal notice of specific reasons for ineligibility .1 
I' 
:1 determinations and of the a:>plicant' s right to a hearing to 

ii contest the determination of ineligibility, and an opportunit 
i! 

to review the pertinent rC<Julations. Plaintiffs contend that 

defendar,ts' policies cont.r.:lvt::oe ·ehe liousing Authority's 

governing statutes and regulations and t:.e due process and 

equal protection clauses of the Fourteenth Amendment to the 

.: United States Constitution. pla:;'ntiffs also challenge the 

validity of the particular exclu~lionary regulations involved 

in their ca~es, an~ further de~and that hearings on in-

eligibility conform with certain asserted due process re-

quire~ents. The class is not weli defined, and perhaps not 

genUinely a single class, as it necessarily entails considera 

tion of a number of distlnct is~ues crucial to the varying 

clal.ms of each separate Oil'm"llt of the class. It is at best 

an awkward class, difficult of management. Whether an 

appropriate representati.ve party for the claimed class can 

be found is open to ,]ucstl.on: these plaintiffs are clearly 

not. appl'opriate representative parties. 

";,hose persons who are concededly eligible for admission 

~o public housing, or who are simply in iqnoranc:. of their 

2~191b~lity in the absence of notice from the Housing 

'I. 
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Authority, are in a very different posture from that of the 

renainder of the asserted class, and concerned with wholly 

i different issues. 
,I) Those deemed ir.eligible are vitally con-

eerned with obtaining the requested relief of requiring 

adequate not~ce of the reasons for ineligibility. adequate 

;'1 hearing on the issue, a;-.d access to the relevant regulationa. 
, 

!: The named plaintiffs are in this second category; since in 

order to obtain relief for themselves plaintiffs need not 

establish the right of the entir8 class to the various cate-

gories of relief sought, plaintiffs hardly have standing to 

represent the ent.ire purported class, and t:.e Court cannot 

aSSUlne that pl.:u.ntiffs will 0;: are in a position to fairly 

and adequately represent or protect the interests of the 

entire class. Plaintiffs' essential claims are also not 

typical of the claims of the en~ire alleged class. Plaintiffs, 

have not satisfl..ed the p:-en~,-;uisit.es to maintaining a class 

action set forth in Rule 2:>( .. ) (3) and (4), Fed. R. Civ. P. 

See Hyatt v. United ,"I.ire:","".::;: C::o:-n., Sikorsky Aircraft Div., 

50 F.R.D. 242, 2·\5-247 (I). Conn. 1970); Burney v. North 

A.'':",erlcan Rockwell. Corp., 302 F. supp. 86, 90 (C.D. Cal. 1969).j 

Indeed, for similar reasons the ac'tion cannot be salvaged as 

a class action on behalf of a sub-class composed of those who 

have been determined to be ineligible. Plaintiffs attack the 

\:alidity of parti:ular rcguLnjons applied in their cases. 

If initially those regulations are held invalid, plaintiffs 

will be afforded effective r01ief, .... hile those determined 

~neligible under at-her, unChallenged, regulations will not • 

. \':. ~c 5' .. c:h a hy?Ot:'(;t.l-CLi~ s"J0-cla:::s, :;torcover, plaintiff,,:; 

.~:! fcrt.her (',ave 1a1.1e" to sat.isf:{ an additional pre-

s , 



rec;ulsite to .~ainta.lning a class action, the:: prcJ.:cquisite of 

nur..zorosity established by Rule 23{a) (1), Fed. R. eiv, P. 

The record discloses only a :ew persons actually found in-

II eligible for any reason, certainly not a sufficient number 

to render joining all such persons ~~practicable. 

It should finally be noted that ~efendants' critical 

action in plaintiffs' c.)ses \.,'a8 to declare them ineligible 

for hOusing under exclusionary regulations relating to 

possession of a criminal reco.rd and to poor housekeeping 

habits. In so acting, acf':"Ildants did not act "on grounds 

generally applicable to the class" as reGuired by Rule 

2){b){2), Fed. R. Cl.v. P., "..l?on .... hich plaintiffs rely in 

:naking their class action clal!iI. The q:uestion of the 

validity of those regulations is virtually dispositive of 

plaintiffs' clai~s, but falls far short of making relief 

i) with res?ect to the class as d Whole ap?ropriate even if all 

the prerequisites 0: Rule 23(a), fed. R. eiv. P., had been 

met. See Rule 23 (b) (2,. 7<20:;. R. Civ. P. 

Plaintiffs are not entitled to maintain the instant 

action as a class action. Plaintiffs' motion to proceed 

as a class action is den.lcJ, and defendants' motion to dis-

;.\l.SS that portion of the corr.?laint which purports to set 

forth a class action is granted. 

as a 

III. .'m:-l0:.' FO.~ ?Rr:LI}1Ir-;ARY INJUNCTION 

Having concluded :.:.hat the action may not be maintained 

class action, t;'"'!c:e rct:'lains for decision whether 

- .. ?la.:.nt.lffs indiv;..duilli:; J.rC! c"'titled to preliminary injunctiV4 

,,;,of. It 's a "-r."amental proposition that issuane. of.· \ •..• -•• ,_~ ... ".,,",,,,,. 
I 
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prelimlnary i •. j1lnction is .-,r, cxtr.:lOrdinilry equitable remedy, 

to be sranted within the souod discretion of the trial court 

I only upon a shol.iog by plaintiff of probable success at trial 

and of irreparable injury if defendant is not cnjoined pending 

I a full t~ial of the issu~s. A~c=ican Metropolitan Enter­

prises 0: );2;" York v. \·;a.rr.CI" 3ros. Records. 389 F.2d'_903, 904 

i , 

(2 eir. 196B). 

Plaintiffs scek an order in this regard 

"rer-:uirir.s t:'1 u t the Gc-:end.:.r.ts state in writing the 
=2~SOr.S for pl~lntii:s' ineligibility for public 
,-.o'.Js':n,]. "that the ci.e:C'.,u.,ln~s provide an irnncdiate 
c·...:c ',coce5S hearln,! on t",;1;1t. actorminatio:1 of in­
cllgibili~y, th.::t the J,_,tcr.,:':ants immediat.ely supply 
t.he plaintiffs wltll ~ co~plc~e set of regulations 
c,)vernir:g aO;;'l155:"0.1 ~.nu ,:'ar.:]Jjc.-:-.ent. that ti:.e de­
:::~:-:,j,J.nts CEilse teo c;-,':o~cc L1C present rcgula::ions 
lr'.:.;ofar as t\--.cy rcl.l'.:.C to c.:::':o:ir:al reco:-ci ur.d 
sanitary cc:-:d:.::::'on:::; [;Jeor ;-wusekeeping habits]. 
':lOd that t;-:8 cic:cnc:'ants publis:" and make available 
to the plai~tifi5 ~ chronological waiting list of 
ellgible applicants." 

The apparently patc:;t facial invalidity of defendants' 

above-described '~Xclusloaary regulations regarding an 

applicant's "cri'ninal :::-cco .... ci" or "housekeeping habits" l.6 

dispositive of the application for a preliminary injunction. 

Under a hUD circ~lar oilt~d ~ccernber 17. 196B, the Housing 

,\uthori::y has been instructed that 

sta.ndards by regulation i:lc.:-.ring on 

d''':'ct would be likely materially to 

it may establish admi6SiOn~ 
, 

whether an applicant's conl 
interfere with other ten-

ants' enjoY"lent of the premises. but that the standards must 

c:.rcctly rela~e to actual or threatened conduct; automatic 

Excius:.on of a class such as unwed mothers or persons with 

Crl;":11n3l record~, is proh).bitcd. Such circulars are con-

L" • 



Durham, 393 U.s. 26B, 276 (1969). The questioned regulations 

adopted by the defendant Ho~sing Authority provide that (1) 

only those applicants are eligible for admission to public 

housing who do not have a Ncriminal record~, although that 

disqu:;,lification may be • ... aived on an ir.oividual basis, and 

{2) only those applicants are eligible for a~~ission to 

public housing who have good housekeeping .Iabits as evidenced 

by a visit tc the horne, A condensed version of the regula­

tions also il: use prOvides in connection with the latter 

catcSory that if ·sanitary conditions· of the family are 

"severe", there .... ill be r0fcrra1 to an unidentified municipal 

agency for aid and irn?rovQi',er.t prior to acceptance of the 

applicant. That is the en't.ire extent of the relevant regula'" 

tions. The criminal record disqualification requires no 

cor..nent. \>"hc,t constitutes a ·crimin.al record" is totally 

without dcfillitio:;.. ~0~~iblc waiver of the disGualification 

does not rencier t!t.~ rc:gulation valid; there is no prOVision 

of standards C;-'!erning up;;:>::o?riilte exercise of the waiver. 

This regulat:l.on is wholly cc:void of express criteria by 

which to mea:;;ure an indiviJual's presumed history of un-

desirable cO:1duct as re!"lc:ctcod in a "criminal record". of 

wh~tever variety or degree, ~gainst the likelihood of his 

disruption of the public housing corr~unity. The poor hou&e-

keeping ciisq~alificatio~ also reguiras but little Co~~ent. 

<he valid relationship of satisfactory housekeeping habits 

~ on th~ part of a prospective tenant to the minimal social 

::"C'!t..;lrt:!:-.ents and healt.h necc;s of any public housing com-

';;'hl-S rC(7ulation, however, contains not 

".,,-. a ruc!i:"':entary definl.t.l.Gn of what behavior is sufficient 

·,r 



o disqua.ify an applic~nt. It is circumscribed by no ex-

_ress sta'idards controlling the Housing Authority's decision, 

~nd sets Eorth no essenti.:ll factors to be considered by the 

::Jusing Authority in reaching a decision. The housekeeping 

regulation cannot even be ta~en on its face as necessarily 

d istingui shiI'lg between condi tions unavoidably resulting fro.'!l. 

:.he infel"ior facilities with which an applicant may be forced 

':0 contehd and those conditions within a tenant's control and 

created by the tenant's conGuct. As presently written, these 

regulati':ms either autOffi.:ltl.cal1y exclude persons by in-

appropriate class design.ation or prOVide the Housing 

Authority with unfettered ciscretion to engage in arbitrary 

selection. In either evenr,. these regula.tions as presently 

constituted contravene the nUD circular mandate and, more 

significantly, violate the ec;ual protection clause of the 

Four~eenth Ar.lendrnent to t:"c United States Constitution. See 

Rudder '1. ~nitcd St~tC5, 226 ~.2d 51, 53 (D.C. Cir. 1955); 

Cclon v. Tompkins SCl!C'.rc ~."~:·;ibGrs, Inc., 294 f. Supp. 134, 

138-139 (S.~. N.Y. 1968); ,'\lomas v. Housing Authority of 

t!',c C::.ty of Li",t1e Rock, 282 f. Supp. 575, 578-581 (E.D. 

A::io:.. 1967) i cf. K:'r.S v. :':C\'.' Hochellc MUnicipal p.ousing 

Autho::l~, ___ F.2d ___ , Slip. Op. p. 2983, at p. 2987 (2 j 
Ci.!". M':y 12, 1971); Eolmcs v. 1'<12· .... York City Housing Authority 

supra. The Court does not ~n any way indicate that it is 

~n3!,propriate for the ilO<.l51ng Auth0rity to consider an 

""1f1'"plie,~nt' 8 crirainal I:ecurJ or poor housekeeping habits, or 

t:-',:.~ a:::,u3::' practl.ces ... ;,(. ;-.oll.ciC!s which may have been fol-

~dct b/ ::",8 Lo-... :..;:..r,g l,uthority in applying the 

- -., .r. :'i!,-:'1."J:"~>J01 instances are unsound. The vice 



of the current reguliltions is tr.at they provide no formal 

and explicit ascertaindble standnrds and criteria by which 

it can be determined that a person will not be refused ad­

mission into public housing simply because of membership in 

a class which may not ?roper:y be excluded ~~. or be-

Cil'J~,e of a ca?r~ciou:; ir:.c.~"'idual decision. Allo ..... ance of 

.lbsolute discretion is an ir.,pcrmissib1e invitation to the 

arb:.trary eXercise of po .... ..:=r. and the Housing A.uthority must 

establish ascertainable standards with respect to the sub-

Jec': matter of these regul.-::..tions to assure that worthy appli­

can;:.s are admitted and unwo'::t:',y a?plicant.s are fairly rejected; 
I 

1.:' is highly desirable for ii substantial elefficnt of hU,,;'lan judg':-

'lent to re:nain t.he prerogar.ivc of 

ad~issions procedures, as long as 

the Housing Aut.hority '..n it~ 

that discret.ion is within t~e 
bounds of the Fourteenth ~7.cndment. Colon v. 70mpkins Square 

::cighbors. Inc •• ::;U:J::a at 1:'9; see also VocDot.:ga1 v. Tamsberg, I 
30E F. Supp. 1212. 1215-1216 (D. S.C. 1970). These regulatioris 

I 
an~ readily susceptible to i?ro:npt and necessary a.'";'lendr:tent .... i tl-

out further guidance from the Court; the obviou's infrequency 

with which these regulations have been invoked clearly estab­

lishes a balance of convenience in plaintiffs' favor for the 

grant of pre\iminary relicf. In their present skeletal, in-

adequate forn. enforcement of the exclusionary "criminal reco d" 

and "housek€eping" regulat1.ons should be restrained. 

Plaint,l.ffs have shown not only probability of success 

at trial as to th1.s iss',;e, but also irreparable injury. A 

cieterm.nat~on of eligib1.1~ty wili by no means insure 

~:-.""cJiatc /i:)using for tn,c <l~?1icant. Plaintiff.s have not 

cstaDJ.1.sr.ed that they ar~ entitied to priority treatment as 

13. 
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present occupants of "lJ.n~;1f<:', ins,J.nitary, or C':eJ;:"cJ;:"O'''''dcd 

d;"'ellings" as defined in Housing Authority regulations not 

here challenged, althoush their present housing appears un-

desirable and the need for more adequate housing is plain. 

i The facilities available in public housing are fe'~', the 

" openings both irregular and infrequent, and the typical 

wait long. Neverthe1'.C'ss, the applicant "cannot. ~tart to 

wait out the necessil.ry dclilYs until . . declared eligible, 

and ti..<ne once lost can never be regained;" ~<l.vi~ v. Toledo 

~etropolitan Housing Author~ty, 311 F. Supp. 795, 797 (N.D. 

Ohio 1970). 

,i In this posture, ruling on plaintiffs' other claims for 
:i 
Ii preliminary injunctive relief · ... ·ould of course be inappropriatE:!. 
~ I 
:1 If plaintiffs are hereafter determined to be ineligible under 
I 

'I' 

, 
!i 

i 
'I 

" 

-~ ... 

valid regulations, c.cfendants concede that the Housing 

Authority must 

~promptly notify • 
to be in~liqib:'" [0:-

[t.he] u?plicr.nt dcteroined 
ndni~!;.ion. • of the basis 

for su-::h dctc":.'"!" i:1."l t:OI". ,,":,.d 'provide the arpl.icant 
. · ... ·i thin iJ. r~."lS0;"\·'" ble tiM~. . .... ·i th an 

O?po::-tunity for iJ,n informal hearir.g (..n such 
determination. 42 U.S.C. § l410(g) (4) 
(as anenoed Dc-cC'nber 24, 1969); see also HUD 
c.lrcular Rll.."!. 7465.1, dated June 24, 1970. 

It ..,ou1d be premature to decide pluintiffs' constitutional 

claims as to the nature and scope of an eligibility hearing 

.... ·hic~ nay be dictat('d by the re~uire:t\cnts of due process. 

7~or':)e v. Housing l\\J~:"lOrity of the City of Durham, supra at 

233-284~ cf. GolGoc-<::' v. r:clly, 397 iJ.S. 254, 266-271 (1970), I 

--~ .. . . n::-a ., ~""": Yo':"''': City Housing ~\u thor i ty, 42S F.2d e J 3 I 

;;f:'_:J.~ ( 2 ':i!". ::.n':'l \;.1 though Gcfendants arc also ad-

~.:' ~:~y uncc!' a (>':~i' ':.0 :oo::;t ac...'11.issions policy regulations 

'3-.. 



;'i 
in a conspicuous place for review by prospective tenants, 

~I' this is not a matter of concern to the plaintiffs at this 

!i time.) If on the other hand, with enfor.cement of the 

\1 current criminal recot'd "nd housekeeping regulations pre-

I 
Ii liminarily enjoined, plnintiffs are determined to be other-

:1 vise eligible for udr.'1iss'.0n by the Housing Authority, the 

Housing Authority will tn~n concededly be under a duty 

pro!"'?tly to notify p>in:i~f$ "of the approximate date of 

occu?ancy insofar a" ~uch cu~e Can be reasonably determined". 

:i 42 U.S.C. 5 It.lO(g)(t.) (as amended DeCember 24,1969). With 

the unquestioned irregularity and unpredictability with 

'Which openings occur, it ""auld not be appropriate at this 

Ii stage for the Court to co:':".?cl defendants to go further to 

pUblish and make avail~b~c for the convenience of these 

i plaintiffs a chronologicnl ...... aiting list of eligible appli­

cants as requested by plaintiffs. 

'i 
IV. CO~CLUSION 

Plaintiffs havi:;g fL!ilcd to establish all of the pre-

requisites to maint0~nnce of a class action set forth in 

Rule 23 (a) and (b) Pl, Fed. R. ~iv. P., the action may not 

be maintained as a cl~9s action. Plaintiffs' motion to pro-

ceed as a class action is therefore denied, defendants' 

."l1o':ion to cis:"1iss t:~.)t portion of the complaint .... 'hich pur-

_' __ " po. ":3 to set forth it cla<tc; action is granted, and that 

?':'rtion of the C0,":,,:,l.:.nt rurportedlv alleging a class act.ion" 

~:2l.:'r'.tif-:<,; i:v}':'·::'dually having sho .... n probability of 

>::-~;:,~;:~::':e injury with respect to 



their claims that def~ndant Housing Authority's exclusionary 

regulations con=erning u?plicants' criminal records and 

housekeeping habits are f~ci~lly invalid. a preliminary in-

junction will issue forth ..... ith enjoining defendants from en-

:1 forcement of said regulations as pr:.:~ntly constituted. In 

all other respects. plnintiffs are not entitled to the pre-

lininaty injunctive relief sought. It is accordingly hereby 

ordered that the c.~f('ndant~ be and are '~njoined from. en-

forcing the defendant nousin? AuthoritI's a~T.issions regula-

tions. as presently constituted. providing that only those 

applicants are elig:',ble ..... :'10 do not have a criminal record 

and who have goo:: h':)·.:s':'!kcc;:.ing habits. (nStatement of 

Policies Governins ;,(::--i5:.':'ons and Continued Occupation of 

:'i the PHA-Aici~d I.o· .... -;":.':'!.,': HC'·.;:;ing ?rojects Operated by the 

Non.'1~.lk Housing 1\u':f:0-:i'cy··. Section l.A.7. and 11; (condensed] 

"Regulations E!>,:u~li~.;'inC1 I\c.~ission 'Policies of Norwalk 

Housing Authority", o. 2, ?olicies no. 2 and 6") 

The foregoing r."'!:-,or.;!.nO::u.""n of decision and order con-

stitutes the und~=:,iqned's report, including findings of 

!i 'i fact and conclusion~ of law, pursuant to the Court's order 
,'. 

of re:erence of April 19, 1971 and Rule 53. Fed. R. Civ. p.; 

it sh~ll con5tit~tc the findings of fact and conclusions of 

la· ... 0: the Court, pu"suant to Rule 52 (a), Fed. R. Civ. P •• 

~~~~on as-option by bCi:'l3" "SO OR~ERED" by a Judge of the Court. 

In acc'Jrdance ".'i t)j t:-·! C'::"-.lrt' s order of reference of April 

of "~C'i~ion and order of the under-

, th~ Clerk of the Court, ~ay be 

e C')ur~ witbout [urtilet' pro-



, , 
'I , , 
:'i 
11 ceedings, and upon its beinq "so O~DERED", the Clerk of the 

I 
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Court shall enter the appropriate order or judgment thereon. 

Dated at ~ew Haveh, Connecticut, this 19th day of May 

1971. 

Un~ted States D~S~=ict 

%-;:- ~; .. '" 
Judge 
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