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Language Barriers as Civil Rights Concerns 

 President Obama signed Executive Order 13166, "Improving Access to 
Services for Persons with Limited English Proficiency“ in 2000; DOJ also 
issued guidance that year. 

 Title VI of the 1964 Civil Rights Act covers discrimination against persons 
who don’t read or speak English well.  HUD Guidance issued in 2007. 

 http://portal.hud.gov/hudportal/HUD?src=/program_offices/fair_housing_
equal_opp/promotingfh/lep-faq    

 Fair Housing Act (and Equal Credit Opportunity Act) provisions apply to 
discrimination that is language-based as national origin discrimination 

 HUD Guidance issued in 2016 https://archives.hud.gov/news/2016/pr16-
135-lepmemo091516.pdf     

• Discrimination based on language spoken or read=national origin discrimination 

• Discrimination based on language can have a discriminatory impact based on national 
origin  
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Title VI Applications 
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Title VI Basics 

 Title VI of the 1964 Civil Rights Act addresses discrimination 
based on race, color or national origin  

 Covers recipients of federal financial assistance 

 It is enforced administratively by the federal agency that provides 
the funding: HUD, HHS, USDA, etc. 

 So if you have a Title VI complaint against a bus system, it is 
filed with DOT   

 Or against a city relating to actions that limit access based on 
language, it is filed with HUD  
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“Any Program or Activity” 

 Includes ALL of the programs and activities of an entity, 
not just the ones funded 

 Application is consistent with the Civil Rights Restoration 
Act of 1987    
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“Federal Financial Assistance” 

 Federal financial assistance may include the use or rent of Federal 
land or property at below market value, Federal training, a loan of 
Federal personnel, subsidies, and other arrangements with the 
intention of providing assistance 

 INCLUDES 

 Public housing authorities, cities and states and their subrecipients, 
Section 8 project-based funding, RAD funding, and CDBG-Disaster 
Recovery recipients 

 DOES NOT INCLUDE  

 Housing Choice Vouchers (“tenant-based vouchers”) 

 Tax credits, according to Treasury; others have different opinions     
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Prohibited Practices Under HUD Regulations 

 Directly or indirectly, because of race, color, national origin, to  

 Deny housing or other benefits  (24 CFR 1.4(b)(1)(i))  

 Provide housing or services that are different  (24 CFR 1.4 (b)(1)(ii))  

 Subject a person to segregation or separate treatment (24 CFR 
1.4(b)(1)(iii)) 

 Restrict access to housing or services (24 CFR 1.4 (b)(1)(iv)  

 Treat a person differently in admission or eligibility (24 CFR 1.4 (b)(1)(v)) 

 Deny the opportunity to participate in a program or activity or provide a 
different opportunity than offered to others  (24 CFR 1.4(b)(1)(vi))  

 Use methods of administration that have the effect of subjecting persons 
to discrimination (24 CFR 1.4(b)(2)(i)  (Disparate impact) 
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Title VI and LEP 

 Obligation created under the authority of Title VI; Language – 
based discrimination constitutes a form of national origin 
discrimination prohibited by Title VI 

 Executive Order 13166  

 The Executive Order requires Federal agencies to examine the services 
they provide, identify any need for services to those with limited English 
proficiency (LEP), and develop and implement a system to provide those 
services so LEP persons can have meaningful access to them. 

 Federal agencies require recipients of federal funds to ensure that 
LEP individuals have “meaningful access” to the “information and 
services they provide.” Lau v. Nichols, 414 U.S. 563 (1974) 
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HUD’s Title VI Guidance on LEP  

 Recipients must have a language access plan 

 Must contain an analysis called “Four Factor Test” 

• The number or proportion of LEP persons served or encountered in the 
eligible service area 

• The frequency with which LEP individuals come into contact with the 
program 

• The nature and importance of the program, activity, or service provided 
by the program 

• The resources available to the recipient 

 Applies to oral interpretations and written translations 
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Written Translation Safe Harbors 
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Title VI Administrative Enforcement at HUD 

 Successfully challenged the failure of the state of New Jersey to 
provide language access to nine language groups as part of the 
recovery from Superstorm Sandy. 

 Complaint by FairShare New Jersey, NAACP, LULAC.  

 Settlement included preparing a Language Access Plan, giving 
equal access to non-English speakers for all programs, repeated 
and increased outreach to language minorities and low and 
moderate income people, and translation of plans and at public 
hearings relating to recovery.   

 http://fairsharehousing.org/blog/entry/settlement-reached-in-
sandy-civil-rights-case/  
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Identifying Issues 

 Identify language minorities by state and county: Link on this 
page provides easily accessible data 

 https://www.migrationpolicy.org/article/limited-english-proficient-
population-united-states/  

 Examine agency or organizations  

 Website 

 Documents linked to website 

 Generated documents 
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Title VI Administrative Enforcement at HUD 

 Failure by housing authority to provide recert notices in language 

 Failure by housing authority to provide oral interpretation 

 HUD has a website about language access 
https://www.hud.gov/program_offices/fair_housing_equal_opp/li
mited_english_proficiency_0  

 HUD has translated materials 
https://www.hud.gov/program_offices/fair_housing_equal_opp/17
lep  

 HUD has fair housing materials in language 
https://www.hud.gov/program_offices/fair_housing_equal_opp/m
arketing    
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Fair Housing Act and Language Barriers 

 Key issues Covered by 2016 HUD Guidance on the Fair Housing 
Act:  

 Cannot use language limitations as an excuse for intentional  
discrimination 

 National origin discrimination includes discrimination against specific 
subgroups of people with a specific origin.  

 No English-only requirements; can’t turn away applicants who don’t speak 
English well 

 Not allowing time for translation opportunity  

 Can’t refuse to deal with someone who needs an interpreter 

 Can’t charge a fee for translation of a lease (HUD charge: 
https://archives.hud.gov/news/2015/pr15-045-15chargeMinnNatOri.pdf) 
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Improved Access 

 Services to consider that would improve access: 

 “I Speak” Card 

 Language line access 

 Making materials available in common non-English languages 

 Using software to translate key documents  

 A fair housing case may be brought based on denial or 
limitation of access, different terms and conditions, or a non 
language-based policy that has a disparate impact on persons 
who don’t read or speak English well or at all 

 (but always argue intent)    
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I Speak …… 

Attorney-Client Privileged/Confidential 
17 



Title VI Enforcement 

 Individual cases can be considered aside from the HUD guidance 

 LEP cases are generally considered to involve INTENTIONAL 
discrimination, not disparate impact. Cabrera v. Alvarez, 977 
F.Supp.2d 969 (N.D. CA 2013), Title VI and Fair Housing Act 
(requests for translator assistance and hostile comments about 
needing to learn English is evidence of intentional discrimination) 
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LEP Cases are Mostly Intentional Discrimination 

 LEP cases are generally considered to involve INTENTIONAL 
discrimination, not disparate impact.  That means claims that can 
be litigated under Title VI and the Fair Housing Act 

 Cabrera v. Alvarez, 977 F.Supp.2d 969 (N.D. CA 2013), Title VI 
and Fair Housing Act (denial of requests for translator assistance 
and hostile comments about needing to learn English are 
evidence of intentional discrimination; false allegations of 
undocumented status also point to national origin discrimination) 

 Evidence failed to support an impact claim or a differential 
treatment claim 
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Other Examples of Intentional Discrimination 

 Requiring residents or applicants only to communicate with 
landlord in English, including notices and advertisement  

 Prioritizing requests from English speakers 

 Providing key notices (including new rules and recertification 
documents) only in English 

 Failing to translate effectively 

 Requirement that only English be spoken on the property 

 Preferring transactions with persons speaking one language but 
not another language  

 Lack of access to important information on websites and 
otherwise publicly available, e.g. announcements that waiting lists 
are opening 
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Emerging Issue: Website Access 

 Address the language preference correctly—does the translation 
make sense and offer a culturally relevant communication? 

 How easy is access to locate?  (upper right side of English page) 

 Translate documents linked to website 

 Offer the same or similar experience regardless of language 
including content and functionality; integrate operations 

 Provide info that tells user navigation is to an English only site or 
needs special program or access (“en ingles”) 

 Market in language, reach out in language    

 https://digital.gov/resources/top-10-best-practices-for-multilingual-
websites/  
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Emerging Issue: Lending Transactions and Language 
Access 

 Lending transactions, where the loan is secured by a dwelling, are 
covered by the Fair Housing Act and by the Equal Credit 
Opportunity Act 

 ECOA includes discrimination based on national origin and is be 
interpreted consistently with the Fair Housing Act interpretations  

 Emerging issues relating to how lenders treat people who do not 
read or speak English well or at all.  

 Westchester Residential Opportunities report summarizes barriers 
to Latino borrowers with LEP:   https://wroinc.org/report-raises-
concerns-about-the-availability-of-mortgage-lending-to-hispanic-
borrowers-with-limited-english-proficiency/  
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Best Practices for Lenders 

 Best practices for lenders:  

 Language line access at local or regional level depending on 
language(s) served 

 Bi-lingual staff 

 Make some materials available in non-English languages in 
community served for marketing 

 Provide equal access to products on request or based on need 

 Use software to translate key documents not otherwise 
available 

 Use of disclaimers if lending journey begins in language but 
can’t be completed in language  
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Mortgage Lending Clearinghouse 

 Federal Housing Finance Agency has a mortgage language 
translation clearinghouse 
https://www.fhfa.gov/MortgageTranslations  

 Uniform Residential Loan Application in English and Spanish 
(Fannie Mae 1003/Freddie Mac 065)  

 Mortgage Assistance Application in English and Spanish (Fannie 
Mae/Freddie Mac Form 710) 

 CFPB Home Loan Toolkit  
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Glossary  

 Expanded glossary of English to Spanish and Spanish to English 
lending terms agreed to by CFPB, FHFA, Fannie Mae, and Freddie 
Mac  

 Word and term searchable 

 https://www.fhfa.gov/MortgageTranslations/Pages/glossary.asp
x   
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Consumer Borrower Information in Language 

 Website includes downloadable consumer materials in English and 
Spanish 

 https://www.fhfa.gov/MortgageTranslations/Pages/EducationMater
ials.aspx  
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