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INTRODUCTION

Since 1975, federal regulations have instructed
Public Housing Authorities (PHAS) to consider the
criminal history of applicants for public housing as it
relates to physical violence to persons or property or
other criminal acts that would affect the health, safety
or welfare of other tenants." As a result, most PHAs
have adopted broad screening policies that call for the
rejection of applicants with unfavorable criminal
histories.

In 1996, HUD issued its “One Strike and You’re
Out” policy.? As the title of the policy suggests, its
primary focus was on evicting tenants who were
linked to criminal activity. However, it also had an
admissions component, which directed PHAs to
screen applicants for criminal activity, including
crimes of violence and activity that would lead one to
conclude that the applicant could pose a threat to the
life, health or safety of other residents or to their
peaceful enjoyment of the property.® The HUD
directive also urged PHAs to evaluate each applicant
on a case-by-case basis by weighing the seriousness
of the criminal activity, its recentness and whether the
applicant had been rehabilitated. Unfortunately, many
PHAs did not focus on the individualized assessment
aspect of the policy.

In addition, Congress began to extend laws
regarding the impact of criminal activity on admission
and eviction to other federally subsidized housing
programs and to the tenant-based Section 8 program.
HUD simultaneously pushed aggressively for
implementation of policies that would deny admission
of individuals with criminal records, despite the fact
that the federal statutes are limited in scope and
tailored to specific criminal activity. The Department
of Agriculture also began to take steps that resulted in
the exclusion of individuals with criminal records

140 Fed. Reg. 33,446 (Aug. 8, 1975), codified at 24 C.FR. §
960.203(c)(2) and (3) (2003).

2«One Strike and You’re Out” Screening and Eviction Guidelines
for Public Housing Authorities (HAs), PIH 96-16 (HA) (Apr. 12,
1996); see also Occupancy Provisions of the Housing
Opportunity Program Extension Act of 1996, PIH 96-27 (May 13,
1996), extended by PIH 97-27 (May 20, 1997); 62 Fed. Reg.
15,346-49 (Mar. 31, 1997) 8§ 982.201 and 982.551-53 and 62
Fed. Reg. 25,728-38 (May 9, 1997), 8§ 960.201-960.210 (all of
which sought to implement 1996 statutory changes with respect to
criminal activity).

3PIH 96-16, supra note 2, pp. 5-6.

from Rural Development rental housing.

The federal government supported one-strike and
other policies that restrict housing opportunities for
people exiting jails and prisons for many years,
exacerbating homelessness and contributing to high
recidivism rates. The Obama administration,
however, shifted the executive branch’s position on
housing and reentry to focus more on second
chances. Under Obama, HUD began to emphasize
the importance of housing providers’ use of their
discretion to adopt policies that would allow
formerly incarcerated individuals to obtain housing
upon reentry. In 2011 letters to PHA Executive
Directors and HUD Multifamily owners and agents,
HUD encouraged PHAs to allow ex-offenders to
rejoin their families in the Public Housing or
Housing Choice Voucher programs and reminded
PHAs of their broad discretion in devising
admissions and termination policies.*

In 2015 and 2016, HUD issued two important
notices about the use of criminal history records in
housing-related decisions. The first notice reminds
owners and PHAs that HUD does not require the
adoption of “one-strike” policies and warns housing
providers against the use of arrest records alone as the
basis for an adverse decision.” The second notice
provides guidance from HUD’s Office of General
Counsel and applies a fair housing analysis to the use
of criminal records in housing decisions, concluding
that overly restrictive bans on people with criminal
histories may violate fair housing laws.® The future of
Obama-era directives and policies like these is
uncertain at present, but whatever direction federal
policies on reentry and housing take in coming years,
advocacy in this arena will continue to be essential.

Accessing federally assisted housing is important
because it is housing that is affordable to the lowest

4Letter from Shaun Donovan, HUD Secretary, to PHA Executive
Directors (June 17, 2011); Letter from Shaun Donovan, HUD
Secretary, and Carol J. Galante, Acting Asst. Sec. for Hous., to
Owners and Agents (undated).

SGuidance for Public Housing Agencies (PHAs) and Owners of
Federally-Assisted Housing on Excluding the Use of Arrest
Records in Housing Decisions, H 2015-10 and PIH 2015-19 (Nov.
2, 2015).

®HUD, Office of General Counsel Guidance on Application of
Fair Housing Act Standards to the Use of Criminal Records by
Providers of Housing and Real Estate-Related Transactions (Apr.
2016).
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income families. For many of the federal housing
programs referenced in this Guide, tenants pay no
more than 30 percent of income for rent. Many
individuals who leave prison are low- or very low-
income and are therefore income-eligible for this
housing. Yet a number of reports about the growing
population of individuals who have been released
from incarceration find that they frequently do not
have access to housing in general and federally
assisted housing in particular.” Studies have also
shown that individuals released from prison who lack
permanent housing are much more likely to commit
crimes again and be reincarcerated. This destructive
cycle destabilizes families and communities.

This Guide is designed for advocates working with
or representing individuals with criminal records who
are seeking access to federally assisted housing
programs. The Guide describes the current state of the
law with respect to the admission process in general
and as it relates specifically to individuals with
criminal records; the barriers these individuals face as
they seek housing; and the process for challenging a
denial. It also offers guidance on how advocates
working with or representing individuals with
criminal records can have an impact on local policies
and practices.

"See, e.g., Marie Claire Tran-Leung, When Discretion Means
Denial: A National Perspective on Criminal Records Barriers to
Federally Subsidized Housing (Feb 2015); Corinne Carey, No
Second Chance: People with Criminal Records Denied Access to
Public Housing, 36 U. TOL. L. REV. 545. (This report uses the
term “public housing” to encompass both conventional public
housing and the Section 8 voucher program. This Guide refers to
each program separately.); CATERINA GOUVIS ROMAN &
JEREMY TRAVIS, URBAN INSTITUTE, TAKING STOCK,
HOUSING, HOMELESSNESS AND PRISONER RE-ENTRY
(2004).
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What follows is a brief description of each chapter
and the appendices.

Chapter One places the issues addressed in the
Guide in context and provides a brief overview of the
scope of the problem.

Chapter Two describes the federal statutes and
regulations governing admission and continued
occupancy for individuals with criminal records who
have been incarcerated. New to this edition are
sections that discuss the limitations on the authority to
deny an applicant with a criminal record based on Fair
Housing Laws and the Violence Against Women Act.

Chapter Three addresses housing providers’ access
to and use of an individual’s criminal record and drug
rehabilitation information. It also discusses the related
issue of expungement of criminal records. New to this
edition is a more in-depth discussion of consumer
protections available to housing applicants and a
detailed look at private criminal history reports.

Chapter Four describes mitigation and reason- able
accommodation requirements and how an applicant
with a criminal record can use these tools to gain
admission to a housing program.

Chapter Five describes the process for an applicant
with a criminal record who has been denied housing to
challenge the denial.

Chapter Six provides a roadmap for advocates
seeking to change or improve local PHA admission
policies for public housing and the Section 8 voucher
program in the context of the PHA plan process. It also
discusses how to use other required planning
processes, such as the Consolidated Plan, the Qualified
Allocation Plan, the Continuum of Care plan,
Olmstead plans, and the new Assessment of Fair
Housing to change or improve admission policies or
increase the number of units or housing subsidies
available to individuals with criminal records and their
families. This chapter also includes brief descriptions
of local ordinances designed to prevent discrimination
against individuals with criminal records.

Chapter Seven addresses the issues individuals with
criminal records who are participants in the voucher
program encounter when they seek to move to the
jurisdiction of different public housing agency. This
section has been updated to reflect the new portability
rules and guidelines issued by HUD.

Chapter Eight addresses the issues that an
individual with a criminal record may encounter when
seeking to return to federally assisted housing after a
brief incarceration or to rejoin family members who
currently receive federal housing assistance.

Appendix One is a resource that describes the

characteristics of the various federally assisted housing
programs, including tips on how to locate such
housing in local communities.

Appendix Two describes the basic eligibility
requirements for the federally assisted housing pro-
grams.

The National Housing Law Project (NHLP) has
published and regularly updates a comprehensive
manual on the rights of applicants for and tenants in
federally assisted housing. Information on purchasing
the manual and its current supplements, titled HUD
Housing Programs: Tenants’ Rights, is available on
NHLP’s website: www.nhlp.org.


http://www.nhlp.org/
http://www.nhlp.org/
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CHAPTER 1

THE PROBLEM: INCREASING INCARCERATION RATES AND A
SERIOUS SHORTAGE OF AFFORDABLE HOUSING

Table of Contents

1.1 Characteristics of the United States Prison POPUlation ...........ccccooveiieiiiiniieienie e 5

1.2 The (Un)Availability of Affordable Housing

1.1 Characteristics of the United States
Prison Population

The United States prison population has grown by
500% in the last 40 years® and constitutes almost 25%
of the world’s prison population.® Approximately
641,000 people leave prison each year.”® In 2014, 1 in
52 adults in the United States was on probation or
parole.™ Estimates of the number of people likely to
be excluded from federally-subsidized housing due to
an arrest or criminal record are staggering.*?

Low-income people are overrepresented among
those arrested or incarcerated. In 2002, 14% of people
in jail reported being homeless or living in temporary
shelter immediately before incarceration. A 1996
study found that a stunning 49% of homeless adults
had spent five or more days in a city or county jail,
while another 22% had spent time in military, state, or
federal prisons.”®* A 2002 study found that an

8The Sentencing Project, Fact sheet: Trends in U.S. Corrections
(June 2017), available at:
http://sentencingproject.org/wp-content/uploads/2016/01/Trends-

estimated 29% of people jailed were not employed in
the month before their arrest, and only 57.4% were
employed full-time.**

People of color and ethnic minorities are also
incarcerated at disproportionate rates. These groups
represent 60% of the prison population.™ At the end of
2015, the Bureau of Justice Statistics reported that out
of all state and federal inmates with a sentence of more
than one year, approximately 35% were African
American, 21% were Latino , and 33% were white.®
In the 2016 Census, African Americans accounted for
13.3% of the total population, Latinos, 17.8%, and
Whites, 76.9%."

Women are the fastest growing segment of the
prison population. Between 1980 and 2014, the
number of women imprisoned increased by an
astounding 700%."® This increase coincided with the
rapid increase in the number of inmates imprisoned
for drug offenses, which rose from 40,900 in 1980 to

https://www.urban.org/sites/default/files/publication/66286/310291

in-US-Corrections.pdf

°Roy Walmsley, World Prison Population List, Institute for
Criminal Policy Research (2016), available at:
http://prisonstudies.org/sites/default/files/resources/downloads/
world_prison_population_list_11th_edition_0.pdf

9y.S. Department of Justice, Bureau of Justice Statistics, Total
Sentenced Prisoners Released From State or Federal Jurisdiction
Admissions and Releases of Sentences Prisoners Under the
Jurisdiction of State or Federal Correctional Authorities (2015),
available at: https://www.bjs.gov/content/pub/pdf/p15.pdf

Hy.s, Department of Justice, Bureau of Statistics, Probation and
Parole in the United States (2014), available at:
https://www.bjs.gov/content/pub/pdf/ppusl4.pdf

124.S. Department of Justice, Bureau of Justice Statistics, Prisoner
Series 1980 to 2015, available at:
https://www.bjs.gov/index.cfm?ty=pbse&sid=40

BUrban Institute, Findings on the National Survey of Homeless
Assistance Providers (1999) available at:

-Homelessness-Programs-and-the-People-They-Serve-Findings-of-
the-National-Survey-of-Homeless-Assistance-Providers-and-
Clients.PDF

4y.s. Department of Justice, Bureau of Justice Statistics, Profile
of Jail Inmates (2004) available at:
https://www.bjs.gov/content/pub/pdf/pji02.pdf

%y.S. Department of Justice, Bureau of Justice Statistics,
Prisoners in 2013, available at:
https://www.bjs.gov/content/pub/pdf/p13.pdf

%y.s. Department of Justice, Bureau of Justice Statistics,
Prisoners in 2015, available at
https://www.bjs.gov/content/pub/pdf/p15.pdf

7y.S. Census Bureau, Quick Facts, Population Estimates, (2016)
available at:
https://www.census.gov/quickfacts/fact/table/US/PST045216
18U.S. Department of Justice, Bureau of Justice Statistics, Prisoner
Series 1980 to 2015, available at:
https://www.bjs.gov/index.cfm?ty=pbse&sid=40
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http://prisonstudies.org/sites/default/files/resources/downloads/world_prison_population_list_11th_edition_0.pdf
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469,545 in 2015."° In 2015, an estimated 48% of
federal inmates and 15.7% of state inmates were
serving sentences for drug offenses. That same year,
25% of all women in prison were incarcerated for drug
related offenses.?

1.2 The (Un)Availability of Affordable
Housing

People released from incarceration face a
monumental challenge when trying to find affordable
housing. They are competing for housing with the 37
million other Americans who live at or below the
federal poverty level.?* Very low-income households
(those making 50% of area median income or less)
already face extremely long odds, with only 65
affordable units available for every 100 very low-
income renter households.”? The situation is even
worse for extremely low-income households (those
making 30% of area median income or less) for whom
there are only 39 units available for every 100
households.? In 2015 alone, 7.72 million tenants had
what HUD termed “worst case needs,” meaning they
had very low incomes, lacked housing assistance, and
had severe rent burdens, severely inadequate housing
or both.**

Federally subsidized affordable units are a subset of
all affordable housing units. Currently, there are fewer
than 1 million public housing units, and about 2.2
million families utilize Section 8 Housing Choice
Vouchers. HUD assists approximately 1.4 million
households in its other programs.? There are also
about 2.3 million Low-Income Housing Tax Credit
units, and the U.S. Department of Agriculture

®The Sentencing Project, Fact sheet: Trends in U.S. Corrections

(June 2017), available at: http://sentencingproject.org/wp-

content/uploads/2016/01/Trends-in-US-Corrections.pdf

2y.S. Department of Justice, Bureau of Justice Statistics,

Prisoners in 2015, available at:

https://www.bjs.gov/content/pub/pdf/p15.pdf

21y.S. Census Bureau, Income and Poverty in the United States

2015, available at:

https://www.census.gov/library/publications/2016/demo/p60-

256.html

2|d. at 24

2d. at 24

Z*HUD-Worst Case Housing Needs 2015: A Report to Congress

available at:

https://www.huduser.gov/portal/Publications/pdf/WorstCaseNeeds
2015.pdf

BAlicia Mazzara, Federal Rental Assistance Provides Affordable

Homes for Vulnerable People in All Types of Communities at App.

3: State Data by Community Type, Center on Budget and Policy

Priorities, available at:

https://www.cbpp.org/research/housing/federal-rental-assistance-

provides-affordable-homes-for-vulnerable-people-in-all#appendix3

administers rental assistance to 282,000 rural
households.?

Access to federally assisted housing is limited by
overly strict admissions policies, many of which
specifically target and reduce options for people with
criminal records. Stable, affordable housing is an
urgent need for people leaving prison and is an
essential factor in reducing recidivism.?’ The
remaining chapters of this Guide discuss policies
regarding admission to federally assisted housing, how
they may be changed, and advocacy strategies for

advocates assisting formerly incarcerated people.

% Alicia Mazzara, Federal Rental Assistance Provides Affordable
Homes for Vulnerable People in All Types of Communities at App.
3: State Data by Community Type, Center on Budget and Policy
Priorities, available at:
https://www.cbpp.org/research/housing/federal-rental-assistance-
provides-affordable-homes-for-vulnerable-people-in-all#appendix3
#"Urban Institute, Examining Housing as a Pathway to a Successful
Reentry, available at:
http://www.urban.org/sites/default/files/publication/24206/412957-
Examining-Housing-as-a-Pathway-to-Successful-Reentry-A-
Demonstration-Design-Process.PDF; Faith E. Lutze, Jeffrey W.
Rosky, Zachary K. Hamilton, Homelessness and Reentry-A
Multisite Outcome Evaluation of Washington State’s Reentry
Housing Program for High Risk Offenders (2013) available at:
http://journals.sagepub.com/doi/abs/10.1177/0093854813510164
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CHAPTER 2

ELIGIBILITY FOR FEDERALLY ASSISTED HOUSING FOR
INDIVIDUALS WHO HAVE BEEN RELEASED FROM
INCARCERATION
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2.1 Introduction

The following discussion focuses on the eligibility
of individuals who have been released from
incarceration or have past criminal convictions. It does
not address the rights of residents and program
participants who are threatened with eviction or
termination from a federal housing program because of
allegations of current criminal activity or criminal
activity that occurred while they were residing or
participating in a housing program.”

ZFor information about how to represent such individuals, see
Lawrence R. McDonough & Mac McCreight, Wait A Minute:
Slowing Down Criminal-Activity Eviction Cases to Find the Truth,
41 CLEARINGHOUSE ReV. 55 (May/June 2007). See also National

The following rules generally apply to federally
assisted housing.? They should be read carefully as

Housing Law Project, HUD HOUSING PROGRAMS TENANTS’ RIGHTS
Ch 13.

2The term “federally assisted housing™ is defined in the statute and
regulations relating to criminal activity and access to criminal
records to include public housing, the voucher program, project-
based Section 8, Section 202, Section 811, Section 221(d)(3),
Section 236, Section 514 and Section 515. See 42 U.S.C.A. §
13664 (West, WESTLAW through P.L. 110-46 (excluding P.L.
110-42 & 110-44) approved 7-5-07) and 24 C.F.R. § 5.100 (2017).
The regulations implementing the statute are codified in different
sections of the Code of Federal Regulations (C.F.R.). For public
housing the regulations are found in 24 C.F.R. part 960, for the
voucher program they are found in 24 C.F.R. part 982 (see

7
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the rules vary from program to program.

Federal law does not impose any program-specific
rules for screening applicants for Low Income
Housing Tax Credit (LIHTC) properties or for most of
the smaller HUD programs, such as Housing
Opportunities for People with AIDS (HOPWA),
Shelter Plus Care (S+C) or Supportive Housing
Program (SHP).*

Exhibit 3 to this Chapter is a chart showing how
particular types of criminal activity may affect
admissions eligibility under the different federal
programs.

2.2 Criminal History for Selected Crimes

Pursuant to federal statutes and regulations, public
housing agencies (PHAs) and owners of some
federally assisted housing must reject applicants in
three specified categories: those with convictions for
methamphetamine production, lifetime registered sex
offenders, and those with previous evictions for drug-
related criminal activity. In addition, PHAs and
owners have broad discretion to deny or accept
applicants who have engaged in other types of criminal
activity, within some limits. Owners of Rural
Development (RD) housing financed under Sections
515 and 514 or 516 or of LIHTC properties are not
required to bar any applicant due to criminal history.*

2.2.1 Conviction for Methamphetamine
Production
A PHA must permanently deny admission to public
housing, the voucher program, and the Section 8
moderate rehabilitation program to a household if any

especially §982.552 and 982.553), for Section 8 Moderate
Rehabilitation they are found at 24 C.F.R. part 882 (12 especially §
882.518) and for all the other HUD-assisted housing they are
found at 24 C.F.R. part 5, subpart I. The regulations for the Rural
Development programs, Sections 515, 514 and 516, are found,
respectively, at 7 C.F.R. §§ 3560.154(j), 3560.551, 3560.601.
These regulations do not bar admission of any class of applicants
due to criminal activity.

% Although the rules for programs such as LIHTC and HOPWA do
not address criminal records screening, other federal laws may
limit a housing provider’s ability to screen applicants with criminal
records, such as the Fair Housing Act and the Violence Against
Women Act, as explained in more detail at the end of this chapter.
See Appendix 1 for a brief description of the various federally
assisted housing programs.

3t«IOwners] may deny admission for criminal activity or alcohol
abuse by household members in accordance with the provisions of
24 C.F.R. §5.854 [evicted from federally assisted housing for
drug-related criminal activity within three years], § 5.855 [engaged
in criminal activity within a reasonable time], §5.856 [registered
lifetime sex offenders], and § 5.857 [abuse of alcohol].” 7 C.F.R.
§ 3560.154(j) (2017) (emphasis added).

8

member of the applicant household has ever been
convicted of criminal activity for the manufacture or
production of methamphetamine on the premises of
any “federally assisted housing.”** This lifetime ban is
serious for those individuals to whom it applies, but in
practice the ban applies to a relatively small number of
potential applicants since it is only triggered when a
conviction for the manufacture or production of
methamphetamine was based on activity that took
place on the premises of “federally assisted housing.”

Moreover, this ban applies only to applicants
to the three housing programs that PHAs administer.
It is not applicable to other federally assisted housing.
The exclusion of other federally assisted developments
from the rule highlights the arbitrary and political
nature of the ban.®® On the practical side, it relieves
owners other than PHAs from the responsibility of
seeking out the information. It also gives applicants
with such histories greater latitude to object to the
imposition of a lifetime ban and present mitigating
circumstances when applying for admission. If an
owner who is not required by statute to impose a
lifetime ban seeks to impose one, an applicant may
object to the policy as contrary to congressional intent
as it goes beyond the statutory limits.?* If an owner
rejects such an applicant, the applicant should
challenge the lifetime ban and present information
regarding mitigating circumstances or rehabilitation.
Mitigating circumstances might include the fact that
the applicant was on the premises but did not
manufacture the drugs, or was involved in the
manufacturing but was a victim of domestic
violence.® It may also include the fact that there has
been a significant lapse of time between the offense
and the application for admission with no other
intervening criminal activity.

2.2.2 Lifetime Registered Sex Offender
PHAs and owners of most federally assisted housing

%42 U.S.C.A. § 1437n(f)(1) (West, WESTLAW through P.L. 110-
46 (excluding P.L. 110-42 & 110-44) approved 7-5-07); 24 C.F.R.
8§ 882.518(a)(1)(ii) (Section 8 moderate rehabilitation),
960.204(a)(3) (public housing), 982.553(a)(1)(ii)(c) (Section 8
voucher) (2017).

*3ee Corinne A. Carey, No Second Chance: People with Criminal
Records Denied Access to Public Housing, 36 U. ToL. L. REv. 545,
583-85 (2005) (noting that “in establishing the exclusionary
policies . .. Congress was far more interested in sending a message
of disapproval about specific crimes than in establishing
reasonable protections for tenant safety”).

%see footnote 10, infra, discussing federal preemption.

®See § 2.3.5, infra, discussing protections for survivors of
domestic violence.
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must deny admission to a family if any member of the
household is subject to a lifetime registration
requirement under a state sex offender registration
program.*® Owners of LIHTC and RD housing are not
required to deny admission to a lifetime registered sex
offender.*” For those programs to which the lifetime
ban applies, an applicant must meet all the elements of
the definition to be permanently excluded. For
example, because not all registered sex offenders are
subject to a lifetime registration requirement, such
individuals may not be subject to a permanent
exclusion. Advocates should check state and local
laws regarding lifetime registration requirements.
Some PHAS or owners either misinterpret this rule
or apply their own criteria, effectively banning any
convicted sex offender regardless of when convicted,
the specific offense, or how long the person is required
to be registered as an offender. Such practices should
be challenged. Only those applicants who meet the
statutory definition should be automatically denied for
life.*® For all other applicants with prior sex offenses,
the PHA should analyze the time, nature and
circumstances of the offense, as would be appropriate
for any other criminal activity.*® Applicants should

%42 U.S.C.A. § 13663(a) (West, WESTLAW through P.L. 110-46
(excluding P.L. 110-42 & 110-44), approved 7-5-07); 24 C.F.R.
88 5.100 (definition of federally assisted housing), 5.856 (federally
assisted housing in general), 882.518(a)(2) (Section 8 moderate
rehabilitation), 960.204(a)(4) (public housing) and 982.553(a)(2)(i)
(voucher) (2017); Screening and Eviction for Drug Abuse and
Other Criminal Activity—Final Rule, H 2002-22 (Oct. 29, 2002),
1 VL

%7 C.F.R. §3560.154(j) (2017) (RD housing). There are no
regulations for LIHTC properties mandating the denial of
admission of a registered sex offender.

®perhaps, a successful argument could be made that the federal
statute barring lifetime registered sex offenders preempts an
expansion of that bar to other sex offenders. There are three
general types of situations in which preemption may be
established. One of the situations is that preemption may be in
inferred where the scheme of the federal legislation is so
comprehensive that it creates the inference that Congress “left no
room” for local regulation in that area. California Federal Savings
and Loan Association v. Guerra, 479 U.S. 272, 281 (1987).
Applying that standard, the area in question is eligibility for
federally assisted housing and Congress has fully defined
eligibility for federally assisted housing. (See brief discussion of
eligibility in Appendix 2). Imposing an absolute life time bar when
none is required is determining eligibility in an area that Congress
has not left any room for local regulation. Success on such a claim
may be complicated as the party seeking preemption has the
burden of proof and the presumption is against preemption.
Cipollone v. Ligget Group, 505 U.S. 504, 518 (1992).

%95ee Ouellette v. Housing Auth. of Old Town, No. AP-03-17, 2004
WL 842412 (Me. Super. Ct. Mar. 11, 2004) (plaintiff challenging
PHA policy denying housing to all applicants who had committed
a violent crime admitted to being convicted as sex offender) and

also be permitted to establish mitigating circumstances
and/or rehabilitation. For example, non-lifetime
registered sex offenders should be able to establish that
the conduct was not violent, did not involve children,
happened a long time ago, and that there have been no
subsequent problems.*’

Many housing providers simply search the internet
for evidence of prior sex offenses, which in many
cases leads to the use of inaccurate records. The rules
regarding access to lifetime sex offender registries and
the opportunity to dispute the information are similar
to those discussed in Chapter 3 regarding access to
criminal conviction records.*!

One applicant denied admission based on registered
sex offender status unsuccessfully challenged the
exclusion statute on several grounds. The federal
district court found that sex offenders are not a suspect
class for purposes of equal protection because the
restriction is rationally related to a legitimate
government purpose and that, in light of the regulatory
and non-punitive nature of 42 U.S.C. § 13663, the
restriction does not violate the Ex Post Facto Clause of
the U.S. Constitution.*?

A registered lifetime sex offender who applies for
public housing, the voucher program, project-based
Section 8 or other federally assisted housing is faced
with the choice of disclosing and being barred from
the housing for life or not disclosing but being denied
when discovered. An applicant who does not initially
disclose the information may be evicted or terminated
(or even prosecuted) for fraud for submitting false
information.

Absent fraud, however, courts are split as to whether
a PHA can terminate a lifetime registered sex offender
who was previously admitted into the program.
Whereas the federal statute clearly requires a lifetime
ban on admission to federally assisted housing,* the

the discussion in Chapter 4 regarding mitigating circumstances.
“°Corinne A. Carey, No Second Chance: People with Criminal
Records Denied Access to Public Housing, 36 U. ToL. REV. 545,
579 (2005) (article also lists reasons why an individual might be on
a lifetime registration list, including consensual relationship with
partners who are a few years younger, indecent exposure or lewd
displays often related to substance abuse, mental health diagnosis,
homelessness, and women who are convicted of conspiracy to
commit sexual abuse for failing to protect a child from such
abuse); See also HOusING RIGHTS WATCH, NO EASY ANSWERS: SEX
OFFENDER  LAaws IN THE US (2007), available at:
http://hrw.org/reports/2007/us0907/.

“124 C.F.R. §§5.903(f) (criminal records) and 5.905(b) and (d)
(sex offender records) (2017).

“2Cunningham v. Parkersburg Hous. Auth., Civil Action No. 6:05-
cv-00940, 2007 WL 712392 (S.D.W. Va. Mar. 6, 2007).

4342 U.S.C. § 13663(a), “An owner of federally assisted housing

9



AN AFFORDABLE HOME ON REENTRY

law does not address the termination of program
participants who are lifetime registered sex offenders
(which could occur if a lifetime registered sex offender
was a resident prior to the law’s enactment, for
example). While some courts follow a plain language
interpretation of the statute and treat applicants and
participants differently with respect to sex offender
status, others interpret the statute as a strong statement
of public policy that urges PHAs and owners to deny
admission and terminate assistance for all lifetime
registered sex offenders.** To complicate matters,
HUD’s guidance has changed through the years,
although more recent notices take a “zero tolerance”
approach to housing lifetime registered sex offenders,
even when they were previously admitted by a housing
provider.*  Nonetheless, HUD recommends that
federally assisted housing providers terminate and
evict on grounds other than the federal statute that bars
admission if a lifetime registered sex offender has been

shall prohibit admission to such housing for any . . . individual
who is subject to a lifetime registration requirement under a State
sex offender registration program.”

“Miller v. McCormick, 605 F. Supp. 2d 296 (D. Me 2009) (court
compared several provisions of statute and determined that federal
law and regulations prohibits termination because of sex offender
status alone); Perkins-Bey v. Hous. Auth., No. 4:11CV310 JCH,
2011 U.S. Dist. LEXIS 25438 (E.D. Mo. Mar. 14, 2011) (tenant
required to register after tenancy commenced so housing authority
has no grounds to evict for status as a registrant); Spring Valley
Hous. Auth. v. [redacted] (Justice Court County of Rockland N.
Y.([Redacted])) (court declined to evict tenant of eight years who
had truthfully responded in application process and who was a sex
offender) (copy available in Exhibit 1 to this Chapter); Albany
Hous. Auth. v. [redacted], No. AHA 06 [redacted] (Albany N.Y.
City Court, Dec. 11, 2006) (court relied upon HUD Notice H 2002-
22 and declined to evict the tenant) (copy available in Exhibit 2 to
this chapter); Compare Zimbelman v. S. Nev. Reg’;. Hous. Auth.,
111 F Supp. 3d 1148, 1155 (D. Nev. 2015) (despite that PHA
mistakenly admit sex offender applicant, PHA has grounds to
terminate for status as a lifetime registered sex offender);
Archdiocesan Hous. Auth. v. Demmings, 108 Wash. App. 1035,
2001 WL 1229809 (unpublished) (Wash. App. Oct. 15, 2001)
(upholding eviction of tenant who reported felon status at
admission because court found the PHA later properly adopted rule
excluding registered sex offenders, that rule was reasonable, and
tenant had opportunity to dispute the fact).

“SState Registered Lifetime Sex Offenders in Federally Assisted
Housing, HUD Notice PIH 2012-28/H 2012-11; State Lifetime Sex
Offender Registration, HUD Notice PIH 2009-35(HA)/H 2009-11
(both notices take the position that a PHA or owner must pursue
eviction or termination of assistance for lifetime registered sec
offender participants who were erroneously admitted); Compare
Screening and Eviction for Drug Abuse and Other Criminal
Activity — Final Rule, HUD Notice H 2002-22; Opinion Letter
from HUD regarding the applicability of 42 U.S.C. Sec. 13663 to
Program Participants (2007) (interpreting the statute to apply to
applicants only).
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admitted to the housing program.“®

The different treatment of registered sex
offenders in the admissions as opposed to eviction
context has in many cases been attributed to the
language of the statute. However, other factors often
play a role including the perceived property interest of
a participant versus an applicant and that a tenant but
not the applicant may demonstrate more definitely that
he or she has been a good tenant for a substantial
period of time.

2.2.3 Previously Evicted for Drug-
Related Activity

For certain programs, there is a mandatory three-
year ban on admission if any member of the applicant
household has been evicted from “federally assisted
housing” for drug-related criminal activity.*’ This ban
relates to applicants for public housing, the voucher
program, project-based Section 8, and other federally
assisted housing, excluding LIHTC and RD housing.*®
The rule is not applicable to applicants with evictions
for drug-related activity from non-federally assisted
housing.

In creating the ban, Congress recognized that an
individual should be given another chance and an
opportunity to demonstrate rehabilitation or changed
circumstances. Thus, the statute provides that a PHA
or owner may admit the household if the previously
evicted household member who engaged in drug-
related activity successfully completed an approved,
supervised drug rehabilitation program, or the
circumstances have changed.*® Changed circumstances
include “for example, the criminal household member

4.

4742 U.S.C.A. § 13661(a) (West, WESTLAW through P.L. 110-46
(excluding P.L. 110-42& 110-44) approved 7-5-07).

4824 C.F.R. §§5.850(c) (excludes rural development housing),
5.854(a) (federally assisted housing in general), 882.518(a)(1)(I)
(Section 8 moderate rehabilitation), 960.204(a)(1) (public
housing), 982.553(a)(1)(i) (voucher) (2017); Screening and
Eviction for Drug Abuse and Other Criminal Activity—Final Rule,
H 2002-22 (Oct. 29, 2002) 1 VI (HUD Notice applicable to HUD-
assisted project-based housing, excluding Section 8 moderate
rehabilitation housing and project-based vouchers or certificates).
The rule is also not applicable to housing assisted with S+C, SHP
or HOPWA funding.

4942 U.S.C.A. § 13661(a) (West, WESTLAW Current through P.L.
110-46 (excluding P.L. 110-42 & 110-44) approved 7-5-07); 24
C.F.R. §5.854(a)(2) (2017). The rehabilitation should not be
limited to supervised rehabilitation programs but also ought to
recognize self-help programs such as Alcoholics Anonymous. See,
e.g., Rules & Regulations, Dep’t of Hous. & Urban Dev., 66 Fed.
Reg. 28,776, 28,785 (May 24, 2001) (codified at 24 C.F.R.
§ 5.852(c)(1)).
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has died or is imprisoned.”*® Because the rule includes
examples rather than an exhaustive list, there may be
other situations that constitute changed circumstances,
such as the fact that the applicant has had no recent
contact with and does not know the whereabouts of the
household member who engaged in the criminal
activity.

Although Congress set the ban at three years, HUD
regulations authorize PHAs and owners to extend the
ban for a longer period of time.** Allowing an
extension of the three-year ban may not be an
appropriate interpretation of the statute, but to date
there are no reported cases on this issue. It can be
argued that any extension is not authorized because of
the statute’s specificity and Congress’ recognition that
an applicant’s efforts at rehabilitation or changed
circumstances could reduce the three-year period. An
applicant who was involved in a less serious drug-
related crime, such as mere possession, or who has
been rehabilitated should not be denied admission due
to an extended ban. Such an applicant may have good
grounds to challenge any extension of the ban beyond
the statutory three-year period.

2.3 Policies Relating to Other Criminal
History

Even if a particular offense or event does not
constitute a statutory trigger for a ban on admission,
PHAs and owners