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FOREWORD

The National Housing Law Project (NHLP) is very pleased to publish Rural Development
and the Rural Housing Services: Single Family Housing Programs. We offer this manual as a
practical, and hopefully, valuable resource to our colleagues in the legal services and housing
advocacy communities who stand alongside low-income tenants and homeowners of rural
America and work tirelessly to deliver a greater measure of housing justice to their clients.

This manual is also dedicated to Arthur M. Collings, Jr., who devoted his life to
improving housing conditions in rural areas and as a steadfast ally of our country’s rural poor,
worked continuously to ensure that the Rural Development/Rural Housing Service’s housing
programs effectively serve their constituencies. Mr. Collings served as a mentor and teacher to
Gideon Anders, the manual’s primary author, during their tenure together at the Housing
Assistance Council. Without Mr. Collings’ leadership and wise guidance, this manual would have
never been written.

Special thanks to Gideon Anders, a Senior Staff Attorney at NHLP and its former
Executive Director. The Single Family Housing Programs manual is a labor of love for Gideon,
reflective of his encyclopedic knowledge and a lifelong commitment to alleviating the housing
problems of the rural poor. Significant contributions to this manual were made also by David
Rammler, Todd Espinosa and James Scruggs. We thank them all for their valuable contributions.
We also thank Francis Antonio and Hailey Magsig for their meticulous formatting and
typesetting assistance and Christian Kurpiewski, a student at UCLA School of Law and an NHLP
summer intern, for his fastidious proofreading and cite checking.

Generous support for writing this manual came from The Ford Foundation. Our heartfelt
thanks to the Foundation, which, among other goals, seeks to protect the hard-earned assets of
low income families. The opinions expressed in this manual are those of the authors and NHLP,
and should not be construed as representing the opinions or policy of The Ford Foundation or
any other NHLP funders.

We hope that Rural Development and the Rural Housing Services: Single Family Housing
Programs will serve as a valuable tool for practitioners and we welcome your feedback,
suggestions, or corrections.

Marcia Rosen

Executive Director

National Housing Law Project
Oakland, CA
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INTRODUCTION

INTRODUCTION TO THE MANUAL, RURAL
DEVELOPMENT AND THE RURAL HOUSING SERVICE
SINGLE FAMILY HOUSING PROGRAMS

CHAPTER 1
INTRODUCTION

1.1 ABOUT THIS MANUAL

1.1.1 REFERENCES TO RHS, RD and
FmHA.

Since 1994, the Department of Agriculture
has reorganized several times and, in the process,
moved responsibility for the department’s housing
programs between various divisions and agencies.
Prior to 1994, all of the department’s rural housing
programs were administered by the Farmers Home
Administration (FmHA), which had a national of-
fice, state offices and sub-state field offices. In
1994, FmHA was eliminated and a new division
created called the Rural Housing and Community
Development Service (RHCDS). It administered the
USDA housing programs at the national level but
not at the state and local levels. There, the programs
were handled by the Rural Economic and Commu-
nity Development (RECD) division of the depart-
ment.

RHCDS was renamed as the Rural Housing
Services (RHS) one or two years after it was
formed. Under both RHCDS and RHS, administra-
tion of the programs at the national level was han-
dled by RHS staff, but field administration of the
programs was shifted to the Rural Development
(RD) division of the department. The RD structure
and its administration of the USDA housing pro-
grams are described below.!

For a number of years now, USDA has
sought to eliminate the RHS by referring to the na-
tional office staff as RD staff and calling the RHS
housing programs the RD Housing and Community
Facilities Programs.? However, for reasons that are
not entirely clear, the department has not taken cer-
tain steps that remove legal responsibility for the

! See § 1.3, infra.
% See, e.g. http://www.rurdev.usda.gov/rhs/ (last visited Oct. 5,
2009).

housing programs from the RHS.®> As a conse-
guence, there are a number of instances where the
department is forced to refer to RHS as the agency
administering the USDA housing program. For ex-
ample, the Administrator of the RD Housing and
Community Development Programs is formally re-
ferred to as the Administrator for the Rural Housing
Service and she testifies before Congress under that
name.* Similarly, all rural housing regulations pub-
lished in the Federal Register continue to be pub-
lished under the RHS name.’

Because USDA has not fully abandoned the
RHS moniker, this manual refers to the rural hous-
ing programs and the agency administering them as
the Rural Development/Rural Housing Service
(RD/RHS). While agency regulations are published
in the Federal Register as RHS regulations this
manual will also refer to them as RD/RHS regula-
tions. References to agency publications, such as
guidelines and handbook, will also be referenced as
RD/RHS guidelines and handbooks.

In some instances references are made in
this manual to FmHA or even RHCDS. This is done
in historical references and because some of the
agency’s regulations, guidelines and forms have not
been updated and continue to name FmHA or
RHCDS as the agency administering the rural hous-
ing program. You should, however, be aware that
these agencies are no longer in existence and refer-
ence to them is made simply because some current
document continues to refer to them. You can and
should substitute RHS or RD as the agency respon-
sible for the duties, obligations, or services that are
attributable to FmHA or RHCDS.

® It appears that the administration of the USDA housing
program is statutorily delegated to RHS and that USDA has
not requested Congress to redelegate the programs to RD.

* See, http://www.rurdev.usda.gov/rhs/Admin/administrator.
htm (last visited Oct. 1, 2009).

> See e.g. 74 Fed. Reg. 19505 (April 29, 2009).
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1.1.2 HOW THIS MANUAL IS
ORGANIZED

This manual was written by the staff of the
National Housing Law Project (NHLP) and pro-
vides the basic information necessary to represent
applicants for, or borrowers under, the RD/RHS
single family housing programs. This includes the
single family direct and guaranteed loan programs,
authorized under Section 502 of the Housing Act of
1949,° and the home repair loan and grant programs
authorized under Section 504 of that act.” In writing
this manual, we have assumed that the reader knows
little, if anything, about these programs and their
operation.

This manual does not discuss the RD/RHS
multi-family housing programs. Regrettably, NHLP
has not had funding to update that portion of the
1994 manual on the RD/RHS housing programs.

Chapter 1 provides instructions on its use; a
brief history and description of the RD/RHS, its au-
thorizing legislation, issuance system, and bureau-
cracy; a general description of each of the programs
covered by this manual; and a description of recur-
ring themes in the federal and RD/RHS housing
programs. The program description section should
be helpful if you are confused by the RD/RHS pro-
grams and terminology and their interrelated and
overlapping parts. The section on recurring themes
is designed to provide background information for
placing particular housing problems in a larger con-
text.

Chapters 2 through 9 are devoted to the op-
erations of the RD/RHS single-family home loan
and grant programs. These chapters cover common
issues that applicants for RD/RHS loans or
RD/RHS borrowers may encounter when dealing
with the RD staff, RHS, or private lenders whose
loans are guaranteed by the agency. Separate chap-
ters cover the application process, defects in con-
struction, appeals, foreclosures, and other issues.
Again, many issues faced by applicants or borrow-
ers do not fit neatly into the categories we have se-
lected but have aspects that overlap two or more
chapters. Whenever issues relate to a discussion in
another chapter, we have attempted to insert appro-
priate cross-references. Nonetheless, check for re-

642 U.S.C. § 1472 (West 2003).
"1d. § 1474.

2

lated chapters or sections to which cross-references
have not been made. The discussion in chapters 2
through 9 applies equally to all of the single-family
loan and grant programs unless it is specifically lim-
ited to one program.

We are not including in this manual a chap-
ter on some common substantive law questions and
procedural issues that arise in litigation concerning
the federal housing programs. The material in the
1994 version of this manual was taken in large part
from our HUD Housing Programs: Tenants’ Rights
(1994) manual. We refer you to Chapter 16 of the
current edition of that manual, which was published
in 2004 and was recently updated by the 2010 Sup-
plement.

We have included a detailed table of con-
tents to help you find the relevant text for your cli-
ent's problems. The table of cases also includes ref-
erences to the sections of the text where the cases
are discussed or cited.

In preparing the manual, we have researched
relevant statutes, RD/RHS regulations, RD/RHS
Handbooks, RHS/RD Administrative Notices and
Unnumbered Letters, forms, reported and unreport-
ed judicial decisions. We have also reviewed posted
National Appeals Division opinions, although the
citations to these opinions are not exhaustive be-
cause of the voluminous number of appeals deci-
sions. With a few noted exceptions, the research has
been carried through July of 2009, so you should
check for subsequent developments. For unreported
cases, we have included available references that
should enable you to secure opinions and pleadings
directly from the referenced source. Unfortunately,
some of those sources may no longer have copies of
older opinions or pleadings. We have nonetheless
maintained the references for significant decisions
of which you should be aware.® Where appropriate,

8 For example, we understand that the Sergeant Shriver Center
on Poverty Law, which publishes the National Clearinghouse,
does not have ready access to many older pleadings and
decisions that have been sent to it and are catalogued in the
older issues of the National Clearinghouse. To determine
whether a cited opinion is still available, you will have to
contact the Shriver Center. The Shriver Center website is
accessible at http://www.povertylaw.org/. The Shriver Center
can also be contacted at 50 East Washington Street, Suite 500,
Chicago, Illinois 60602; (312) 263-3830 (voice); (312) 263-
3846 (fax).
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we have also included the Westlaw or LEXIS case
number for other unreported opinions.

To the best of our knowledge, other than the
earlier editions of this manual, there has been no
previous attempt to write about the operations of the
RD/RHS housing programs from the applicant's and
borrower's perspectives. The relatively small num-
ber of cases and materials available on the opera-
tions of the programs has forced us to rely frequent-
ly on our own experiences and observations. Be-
cause RD is a highly decentralized agency, its pro-
grams operate somewhat differently in different
states or localities.

1.2 HISTORY AND DEVELOPMENT OF
FmHA AND ITS SUCCESSORS, RHCDS AND
RD/RHS

1.2.1 FARMERS HOME
ADMINISTRATION

Until 1994, FmHA® was an agency of the
United States Department of Agriculture (USDA)
that administered over 28 housing, rural develop-
ment, and farm programs through a system of 1,900
county, 260 district, and 46 state offices located in
rural areas nationwide. Although FmHA was estab-
lished in 1949, its origins may be traced back to the
Resettlement Administration, a rural rehabilitation
agency created by President Roosevelt in 1935.
During its two years of existence, the Resettlement
Administration made hundreds of thousands of
short-term loans, often supplemented by grants, to
low-income families to help them become self-
supporting. These borrowers also received supervi-
sion and technical counseling to assure that the pur-
poses of the loans would be achieved.

The apparent success of the Resettlement
Administration's short-term loan program prompted
Congress to pass the Bankhead-Jones Farm Tenant
Act,”® which authorized 40-year farm ownership
loans to farmers who lacked other sources of credit

° Until 1974, FmHA was officially and commonly referred to
as the FHA. Because references to FHA often led to confusion
with the programs of the Federal Housing Administration, also
known as the FHA, FmHA officially changed its initials. 39
Fed. Reg. 14,499 (Apr. 24, 1974).

0 ch. 517, 50 Stat. 522 (1937) (codified at 7 U.S.C.A. §§
1010-1012 (West, WESTLAW, Current through P.L. 111-69
(excluding P.L. 111-67 and 111-68) approved 10-1-09).

for buying land and for making improvements to
their farms and homes. Although administration of
this program was placed in the hands of the Reset-
tlement Administration, in 1938 the agency was
transferred from the Office of the President to the
Department of Agriculture and renamed the Farm
Securities Administration (FSA). During the next
nine years, the FSA administered credit programs
enabling thousands of farmers to become farm-
owners. Farm and home counseling was part of the
FSA's service to borrowers.

In addition to administering the Farm Tenant
Act, the FSA carried on resettlement-oriented pro-
jects to establish new farms and communities, group
medical care services, agricultural cooperatives,
migratory labor camps,*! and other social and eco-
nomic programs. These activities of the FSA came
to be viewed as socialistic, impractical, and leading
to the regimentation of clients and to the destruction
of their individualism, initiative, and self-respect.*?
Substantial political opposition forced the elimina-
tion of many of the resettlement programs and reor-
ganization of the FSA into the FmHA in 1946. Var-
ious programs previously administered by other
agencies within the USDA were consolidated into
the FmHA, along with several new farm programs.

FmHA's entry into the rural housing field
began with the Housing Act of 1949." Under Sec-
tion 502 of the Act, the agency was granted authori-
ty to make housing loans to farmers in need of de-
cent, safe, and sanitary housing for themselves and
for their laborers. Section 504 of that act created the
home repair loan and grant program for those farm-

1 This was the only housing program undertaken by the
Resettlement Administration and later operated by the FSA.
Ninety-two small but well-planned camps were constructed
under the program. Most were permanent units but a few
included tents and other temporary shelters. Rents were
minimal, ranging from nothing to $3.25 per week. When the
FSA was reorganized in 1947, responsibility for these projects
was transferred to the United States Public Housing Authority,
which was directed to sell them. When sale proved impossible,
the remaining camps were given to county public housing
authorities on the condition that they be operated for the
benefit of farmworkers or other low-income families. Some of
these camps are still in use. Reno, Roisman, and Schapiro,
Legal Services and the Rural Poor: A Discussion of Housing
and Other Neglected Issues (Legal Services Corp. 1977).

2 A. Aaron, SHELTER AND SUBSIDIES, 147-48 (1972).

B pub. L. No. 81-171, 63 Stat. 413 (1949).
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ers who were in need of decent shelter, but who
were too poor to pay back a Section 502 loan.

Between 1949 and 1961, the FmHA housing
programs remained exclusively for the benefit of
farmers and their tenants. The Housing Act of 1961
changed that by extending Section 502 and Section
504 loans to non-farm rural residents living in
towns with populations up to 2,500 people.** In
1965, the service area for FMHA was expanded
from towns with a population of 2,500 or less to
those with populations below 5,500.%

From the standpoint of low-income persons,
the first significant change in the FmHA programs
came in 1968 when the Interest Credit program was
created. It authorized FmHA to subsidize Section
502 loans and lower the interest rates charged to a
minimum of one percent.’® The agency's ability to
serve lower income families was expanded substan-
tially through this program. The 1968 amendments
to the 1949 Housing Act also institutionalized a
self-help homeownership construction and owner-
ship program, which previously had been operated
primarily under the auspices of the American
Friends Service Committee.'’

Changes in the FmHA programs continued
throughout the 1970s and 1980s. In 1970, the agen-
cy's service area was increased to towns of up to
10,000 in population,™ and in 1974, to towns out-
side Metropolitan Statistical Areas (MSA) with
populations up to 20,000.° An FmHA appeals pro-
cedure was mandated in 1979,° while a new Hous-
ing Preservation Grant Program, providing for
grants to nonprofit and public agencies for the reha-
bilitation of single-family homes and multifamily
rental housing, was authorized in 1983.2

Several other significant changes were made
to the FmMHA programs in the early 1990s. At the
urging of the first Bush administration, which was
hoping to phase out the direct Section 502 loan pro-
gram, a single-family guaranteed loan program was

Y Pub. L. No. 87-709, §§ 801(a), 803, 75 Stat. 186 (1961).

> Pub. L. No. 89-117, § 1007, 79 Stat. 451 (1965).

10 See 42 U.S.C.A. § 1490a(a)(1) (West 2003).

7 See Margolis, SOMETHING TO BUILD ON (1967) (a
history of self-help housing published by International Self
Help Housing Associates, Washington, D.C. (out of print).

'8 Pub. L. No. 91-609, § 803(e), 84 Stat. 1807 (1970).

9 Pub. L. No. 93-383, § 511, 88 Stat. 695 (1974).

20 pyb. L. No. 95-557, § 503, 92 Stat. 2112 (1978).

21 pyb. L. No. 98-181, § 522, 97 Stat. 1250 (1983).

4

permanently authorized,?” and, for the first year of
the program, a number of these loans were subsi-
dized by Interest Assistance.”® At the same time,
some FmHA loan assistance was targeted to areas
and persons with the greatest need for housing as-
sistance.?* A deferred mortgage demonstration pro-
gram was authorized and funded to enable FmHA to
serve families that otherwise would not qualify for
Section 502 loans by deferring up to 25 percent of
their monthly payment.?

Until 1990, FmHA's authority expanded in
many other areas in addition to housing. Communi-
ty development loan and grant programs and farm
loan programs were added to the agency's authori-
ties by various acts, including the Rural Develop-
ment Act of 1972%° and the Agricultural Credit Acts
of 1978%" and 1987.%® That expansion, however,
halted in 1990 when Congress created the Rural
Development Administration (RDA) within the De-
partment of Agriculture and authorized the transfer
of FmHA's community development programs to
the new agency.?

1.2.2 THE RURAL HOUSING AND
COMMUNITY DEVELOPMENT SERVICE

Prior to the 1960s, when FmHA's housing
role was expanded substantially to include rental
and subsidized housing for low-income rural resi-
dents, FmMHA's mission was focused almost exclu-
sively on agriculture and agricultural support activi-
ties. The agency's primary functions were loans to
farmers for the purchase and operation of farms. Its
housing activities were viewed as incidental to the
main agricultural activity and were directed at
providing housing to farmers and persons working
on farms or in other agricultural activities.

22 pyb. L. No. 101-625, § 706(a), 104 Stat. 4284 (1990).

% See §6.11.1, infra.

% pub. L. No. 101-625, §§ 704(a), 706(b), 709(b), 104 Stat.
4283, 4284-86, 4288 (1990).

% |d. § 706(b). See § 2.4.2.2.1, infra.

%6 pyp. L. No. 92-419, 86 Stat. 657 (1972).

" pub. L. No. 95-334, 92 Stat. 420 (1978).

%8 pyp. L. No. 100-233, 101 Stat. 1568 (1988).

# Funding for the RDA did not actually become available
until 1992. Moreover, FmHA continued to operate many of
the RDA programs under a separate memorandum of
understanding because the RDA was never fully staffed. The
1994 reorganization of the Department of Agriculture also
eliminated the RDA.
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The expansion of the agency's mission to in-
clude the provision of housing, particularly subsi-
dized housing, to low-income rural residents created
an uneasy tension in the agency between its agricul-
tural support role and its housing and, later, com-
munity development role. Agency staff, who were
required to have an agricultural background, often
identified with farmers and viewed housing appli-
cants and borrowers as undeserving poor people.
Indeed, some FmHA employees, supported by
farmer-dominated county committees, which at the
time made loan decisions, viewed the housing pro-
grams as conflicting with the agency's farm support
role. They viewed the housing programs as provid-
ing program beneficiaries with security and inde-
pendence that undermined farmers' ability to recruit
and retain a cheap and subservient labor force.

This tension manifested itself in a number of
ways, including rejection of applicants who were
not viewed as deserving or of high moral character.
In many instances, greater assistance and services
were being provided to farmers than to homeowners
and renters because farmers were considered as de-
serving and the latter groups were not. Homeowners
were not given foreclosure relief because they had
been given their chance when their loans were made
and FmHA staff felt that that was all they were enti-
tled to receive. When agricultural emergencies
arose, in the form of droughts, freezes or floods,
rural housing loan processing often came to a halt.

While attitudes changed with time and with
FmHA hiring of staff whose time was dedicated ex-
clusively to housing, the tensions continued to per-
sist into the 1980s and even into the 1990s. Not-
withstanding this tension, rural housing and com-
munity development advocates were reluctant to
separate the agency's farm and housing and com-
munity development functions for fear of losing
broad rural support for program funding. Thus,
when some of FmHA's community development
programs were shifted to the Rural Development
Administration (RDA) in 1990, rural housing advo-
cates resisted a similar transfer of the housing pro-
grams by securing legislation prohibiting such a
transfer.® What finally brought about the separation
of the rural housing and farm programs was the
Clinton Administration's effort to streamline and

%042 U.S.C.A. § 1471(j) (West 2003).

reduce staffing at the Department of Agriculture.
Pursuant to legislation authorizing the Department's
reorganization, all of its housing, utility, commu-
nity, business and cooperative development were
consolidated under the umbrella of a division called
Rural Economic and Community Development
(RECD). Within RECD, the housing and communi-
ty development programs of FmHA and RDA were
placed in the Rural Housing and Community De-
velopment Service (RHCDS). The FmHA farm
programs, together with conservation reserve and
agricultural conservation programs, which were
formerly administered by the Agricultural Stabiliza-
tion and Conservation Service, were placed in the
Consolidated Farm Service Agency.** Thus, for the
first time in nearly 30 years, the FmHA housing and
farm programs were separated.

1.2.3 RURAL DEVELOPMENT

Within a couple of years of their formation,
the RECD and RHCDS were reorganized and re-
named as the Rural Development (RD) and Rural
Housing Service (RHS). In the process, all the
FmHA field offices were renamed and reorganized
as RD offices and the RHCDS was effectively re-
duced to a Washington, DC, based division of RD
responsible for the national administration of what
were formerly the FmHA housing programs.

RD and, in particular, the RHS housing pro-
grams did not fare well during the George W. Bush
administration, which despite its promotion of
homeownership did not have much empathy for
homeownership programs that served low-income
households. Throughout its eight year term, the
Bush administration sought to eliminate the single-
family direct loan program by proposing to elimi-
nate funding for the program and shifting ever
greater funding to the guaranteed loan program,
which serves a higher income clientele. When Con-
gress refused to defund the direct loan program, the
administration accelerated the closing and consoli-
dation of RD local offices, making it more difficult
for individuals to reach RD offices and apply for

%1 Federal Crop Insurance Reform and Department of
Agriculture Reorganization Act of 1994, Pub. L. No. 103-354,
108 Stat. 3178 (Oct. 13, 1994), reprinted in 1994
U.S.C.C.A.N. (108 Stat.) 3178.

% USDA, Secretary's Memorandum 1010-1 (Oct. 20, 1994).
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direct loans. Indeed, the practice became so preva-
lent that Congress attempted to stem it by using ap-
propriations acts to preclude RD from closing any
further offices without first notifying Congress and
determining that the closing is cost effective.®
Nonetheless, the consolidation has had an impact on
many local and area offices, which either do not
have sufficient staff to process new direct loan ap-
plications or have other demands placed on the lim-
ited staff.

While it is generally too early to judge how
the Barack Obama administration plans to treat the
single family homeownership programs, it is of note
that over $1 billion in additional funding was made
available for the programs under the American Re-
covery and Reinvestment Act and that six months
after the program was funded, USDA announced
that over 50,000 new homeowners were assisted by
the funding.® It is yet to be seen whether RD will
shift some emphasis away from the guarantee pro-
gram to the direct loan program, provide more sub-
sidies to the direct program and devote more staff to
loan processing and servicing.

1.2.4 FUNDING LEVELS

While the FmHA housing programs were
among a handful of federal new construction pro-
grams to survive the 1970s, their expansion was
halted by budget cuts instituted by the Reagan and
first Bush administrations. The Clinton administra-
tion attempted to revive the FmHA programs in the
early years of the administration, however, opposi-
tion by a Republican controlled Congress continued
to eliminate funding for the programs. The second
Bush administration repeatedly tried to kill most of
the agency’s programs that served low income
households but Congress opposed that move, leav-
ing the direct loan programs alive but without sub-
stantial funding.

Appropriations for all the FmHA housing
programs reached an all-time high of $4.533 billion

* Omnibus Appropriations Act, 2009, Pub. L. 111-8, § 714
(Mar. 11, 2009).

¥ AGRICULTURE DEPUTY SECRETARY MERRIGAN ANNOUNCES
USDA HAas HEeLpeD 50,000 AMERICANS BECOME
HoMEOWNERS (USDA Press Release 0367.09, AuG. 5, 2009)
(available at http://www.usda.gov/wps/portal/tut/p/_s.7_0_A/
7_0_10B?contentidonly=true&contentid=2009/08/0367.xml)
(last visited 10.1.09).
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in Fiscal Year (FY) 1981.%° By FY 1992, the FmHA
housing appropriations dropped to $2.618 billion. In
2008, the overall RHS funding was $8.622 billion,
however, nearly $ 6.224 of that amount was for the
guaranteed single and multifamily housing pro-
grams, which serve a higher income clientele. Ef-
fectively, this left $2.397 for all other RD/RHS pro-
grams, including the Rental Assistance program,
which required more the $900 million. Moreover,
because of inflation, the impact on the number of
units financed was even more dramatic. In FY 1981,
FmHA loans financed 118,600 units of new, exist-
ing and rehabilitated housing.* By Fiscal Year
1992, the number of units financed by FmHA had
dropped to 46,905.*" In 2008, the total number of
new units financed was 106,684; however, 85,568
of these units were financed by the Section 502 sin-
gle family guaranteed loan program and the Section
538 guaranteed rural rental housing loan program.
This means that only 21,116 single and multi-family
housing units that serve low income households
were produced in 2008.

The single family direct home loan program
was dramatically affected by the repeated budget
cuts that stretched from 1985 to 2008. In 1976, the
program produced an all-time high of 132,771 units.
By 1991, it dropped to 11,403 units, and by 2008, it
dropped to the lowest level since 1961, by produc-
ing only 9,831 units.

It is currently too early to tell what the
Obama administration will do with the single family
direct loan program. Generally, it professes support
for the program and expresses a need to serve low
income households; however, larger budget con-
straints are likely to inhibit the administration’s ex-
pression of support. Moreover, early signals appear
to suggest that the administration is unwilling to
shift the resources for the guaranteed loan program
to the direct program because it sees a need to con-
tinue the guaranteed program and views its cost as
being quite moderate.

% See Agriculture, Rural Development and Related Agencies
Program for Fiscal Year 1981, Pub. L. No. 96-528, 1980
U.S.C.C.A.N. (94 Stat.) 3095, 3105-3108.

% Housing Assistance Council, Inc., HAC News (Washington,
D.C., Jan. 6, 1982).

¥ Housing Assistance Council, Inc., The FmHA Housing
Program in Fiscal Year 1992: "A Reasonable Year"
(Washington, D.C., Jan. 1993) (hereinafter HAC, "A
Reasonable Year").
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1.2.4.1 Direct Loan Program Funding
Mechanism

Although FmHA funding was reduced as
part of Congress' efforts to control the budget, until
1994 comparatively little attention had been paid to
FmHA's administration of its housing programs or
its role in setting or meeting federal housing poli-
cies and objectives. One probable reason for this is
the unique way in which FmHA housing programs
have been funded. Originally, all FmHA housing
loans were made directly to the borrower using ap-
propriated federal funds. This was a unique method
of financing the construction and purchase of hous-
ing since the federal government had previously
encouraged private lending institutions to undertake
the loan-making function by providing them with
loan guarantees. FmHA was given authority to
make direct rural housing loans because Congress
recognized that traditional mortgage-lending institu-
tions that provided urban dwellers with home fi-
nancing did not exist in rural areas, and that housing
programs could succeed only by making direct
loans to borrowers using federally appropriated
funds.

In 1965, as FmHA loan activity increased,
Congress changed the method of funding most of
the agency's loan programs. It did this by creating a
revolving loan fund, known as the Rural Housing
Insurance Fund (RHIF),* and authorizing FmHA to
use it to make its housing loans. The RHIF was cap-
italized by special appropriations and by funds still
in the previously appropriated direct loan accounts.
From the borrowers' perspective, creation of the
RHIF did not change the operations of the FmHA
loan programs. It did, however, relieve FmHA from
having to seek appropriations for most of its loan
programs. The legislation authorized FmHA to re-
plenish the fund through the sale of notes, known as
Certificates of Beneficial Ownership (CBOs), to the
Federal Financing Bank, which, in turn, sells them
to the United States Treasury. The CBOs are se-
cured by the assets of the RHIF, namely, borrowers'
notes and mortgage instruments. Since the RHIF
incurs losses due to defaults, the payment of subsi-
dies, and administrative expenses, there continued
to be a need for annual appropriations. Neverthe-

% See 42 U.S.C.A. § 1487(e) (West 2003).

less, the need was so substantially reduced that, un-
til the early 1980s, little attention was paid to the
program'’s substantial expansion.

From a fiscal perspective, attention to the
FmHA housing programs increased substantially
throughout the 1980s and early 1990s because the
Reagan and first Bush administrations were seeking
to eliminate many federal housing programs in gen-
eral, and the FmHA programs in particular, as a
means of cutting federal spending. And while re-
peated efforts to eliminate the FmHA programs al-
together failed, the two administrations were suc-
cessful in substantially reducing appropriations for
the direct loan programs.

In 1987, in a much criticized and fiscally
questionable move, the Reagan administration also
used the existing FmHA Section 502 loan inventory
to reduce the federal deficit by selling in excess of
$3 billion in loans to a privately created Delaware
Trust, called the Rural Housing Trust 1987-1.%°

More importantly, until 1992, the FmHA
housing programs had enjoyed many supporters and
few detractors, and, with some exceptions, have not
been subject to the extensive abuses of the
HUD/FHA programs. As a result, they did not draw
the same degree of attention or congressional and
press scrutiny as did the HUD/FHA programs. In-
deed, up to that time, FmMHA programs had received
steadfast support from the building industry, rural
constituents and advocates of rural development.
Even the agency's critics have consistently support-
ed the agency's objectives and sought increased
funding for its staff and activities.

Increased budget scrutiny by practically all
the recent administrations and Congress has pre-
cluded the growth of the direct rural housing pro-
grams. It has simply become too difficult to in-
crease funding for subsidized loan programs that
serve low income persons. This has become particu-
larly true when the various administrations have
been promoting the relatively inexpensive guaran-
teed loan program, which benefits lenders and mod-
erate-income households.

Unfortunately, FmHA never received sub-
stantial scrutiny from tenants and purchaser benefi-
ciaries. In part, this is due to the fact that, unlike
their urban counterparts, low-income persons resid-

% See § 6.10, infra for a discussion of RHT loans.
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ing in rural areas are seldom organized and have no
national organization that solely represents their in-
terests. The National Rural Housing Coalition, the
only national organization that represents consum-
ers on rural housing issues, is dominated by non-
profit owners and developers whose primary con-
cerns are levels of appropriations and program eli-
gibility rules. Rural residents also lack local repre-
sentation because they are constrained by various
social, political and economic forces from asserting
their rights and views. Moreover, because they are
dispersed, they lack the critical mass necessary to
influence decisions that affect their lives and bene-
fits.

The expansion of legal services into rural
areas has increased scrutiny of FmHA's, and now
RD/RHS’ practices somewhat, but not significantly.
Rural legal services attorneys seldom have housing
as their exclusive specialty; they carry a significant
and varied case load, and as a consequence, are
usually unable to represent clients in a manner that
results in reforming the agency’s practices. The re-
strictions placed on Legal Services Corporation
funded programs and consolidation of these pro-
gram have also virtually precluded them from
bringing pressure on the agency in everything ex-
cept individual cases.

1.2.5 TYPES OF LOANS AND
BORROWERS

There are four classes of RD/RHS borrow-
ers: those who have obtained "insured" loans, which
are often also called direct loans; those who have
RD/RHS-guaranteed loans; those who have insured
loans and private “leveraged loans;” and a special
class whose loans were at one-time insured, but
have been sold to a private entity called the Rural
Housing Trust 1987-1.

Persons who have obtained what the statute
refers to as “insured loans” are a significant portion
of outstanding RD/RHS borrowers. These individu-
als are in a unique position because their loan, even
though referred to as an insured loan, comes direct-
ly from the federal government. It is for this reason
that these loans are often also referred to as direct
loans. All of the insured loan borrower's dealings
are with RD/RHS or private subcontractors and not
with any of the persons or institutions that invest

their funds in the RHIF. This differs from the
HUD/FHA and Veterans Administration (VA) prac-
tice, in which borrowers obtain their loans from a
private mortgage lender, such as a bank, and the
HUD/FHA or VA insures the credit institution
against default by the borrower.

In its capacity as a direct lender, RD/RHS is
potentially in competition with private lending insti-
tutions. Congress has therefore mandated that it op-
erate as a lender of last resort. As such, it may make
loans only to persons unable to obtain assistance
from private mortgagees* and then only for as long
as they are unable to obtain private financing.** In
practice, these requirements are known as the "cred-
it elsewhere test" and the "graduation requirement."
The former requires RD/RHS to serve only appli-
cants who are not eligible for commercial loans.
The latter enables RD/RHS to require borrowers
whose financial situation improves to refinance
their RD/RHS loan with a private loan.

The second class of RD/RHS borrowers
consists of recipients of guaranteed loans, also au-
thorized by Section 502 of the Housing Act of
1949 These loans are modeled after the
HUD/FHA and VA loan programs in that the bor-
rower obtains the loan from a private lender whom
RD/RHS protects against the borrower's default.
Except for a small number of loans made in Fiscal
Year 1990, guaranteed loans are unsubsidized and,
as a consequence, almost exclusively serve moder-
ate-income persons. As discussed elsewhere in this
manual, RD/RHS has not extended to guaranteed
borrowers the servicing protections to which they
are entitled by statute and which are designed to
lessen the likelihood of foreclosure should they en-
counter circumstances that are beyond their control
that make it difficult to continue making mortgage
payments.*?

During the George W. Bush administration,
RD/RHS sought to increase the number of Section
502 loans made without increasing the fiscal budget
for the program. It did so by encouraging private
lenders to work with the agency by making private
home loans in conjunction with the Section 502
loans. These private loans, known as “leveraged

“042 U.S.C.A. § 1471 (c) (West 2003).
“11d. § 1472 (b) (3).

“21d. § 1472 (h).

* See § 6.11, infra.
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loans,” would have an interest rate that could not
exceed 3%.

The fourth and final group of borrowers is
composed of persons who originally had Section
502 loans, but whose loan instruments were sold to
a private entity called the Rural Housing Trust
1987-1 (RHT). RHT was organized under Delaware
law in 1987 for the sole purpose of purchasing ap-
proximately $3.2 billion in what were then FmHA
Section 502 loan instruments after Congress di-
rected that FmHA sell them in an effort to balance
the Fiscal Year 1987 budget. FmHA received the
discounted value of the loans, or approximately
$2.7 billion, which was treated as income for the
government in 1987.

By virtue of the loan instruments and special
FmHA regulations, RHT loans continue to be sub-
ject to all RD/RHS regulations as if they were Sec-
tion 502 loans.** However, the loans are now ser-
viced by Chase Residential Mortgage Inc. Thus,
borrowers whose loans have been sold to the RHT
have no further dealings with the agency except in
three cases. First, if the RHT borrower is the recipi-
ent of Interest Credit assistance, RD/RHS pays the
assistance to the RHT on behalf of the borrower.
Second, borrowers who have appealed hearing deci-
sions of the RHT staff are entitled to seek review
from the USDA's National Appeals Division. Third,
to the extent that the loan is subject to recapture,
RD/RHS is the entity to whom the recapture is re-
mitted.

Due to the passage of time and the reduction
in commercial interest rates, the current number of
RHT borrowers is quite small.

1.3 ADMINISTRATION

The Housing Act of 1949 vests administra-
tion of the RD/RHS housing programs in the Secre-
tary of Agriculture.* Until 1994, the Secretary of
Agriculture delegated authority to administer the
programs to the FmMHA Administrator by way of the
Undersecretary for Small Community and Rural
Development. After the 1994 reorganization of the
Department of Agriculture administration of the
housing programs was delegated to the Administra-
tor of the Rural Housing and Community Develop-

* See, 7 C.F.R. § 1957.1 (2009).
*® See, e.g., 42 U.S.C.A. §8§ 1471, 1480 (West 2003).

ment Service (RHCDS) by way of the Undersecre-
tary for Rural Economic and Community Develop-
ment.* In the subsequent renaming of the division
and agency, most of the RECD functions were
transferred to the Rural Development division of the
department and the housing programs were delegat-
ed to the Rural Housing Service, which was headed
by the RHS Administrator. Officially, the USDA
housing programs are still run by the RHS Adminis-
trator, although that person is internally referred to
as the Rural Development Housing and Community
Development Programs Administrator.

1.3.1 RD/RHS NATIONAL OFFICE

Rural Development (RD) is a division of
USDA whose mission is to increase economic op-
portunity and improve the quality of life for all rural
Americans. RD, which operates under the direction
of an Undersecretary, operates in ten program areas
including: utilities, renewable energy, housing,
business and community development and facilities
programs. RD has forty-seven state offices, each
headed by a state director who is a political appoin-
tee and who, technically, reports to the Undersecre-
tary for Rural Development. Several state directors
are responsible for more than one state or territory.

RHS is an agency within the RD division.
As before the various reorganizations, the RHS
Administrator has a small staff of specialists located
primarily in Washington, D.C., who assist the Ad-
ministrator in carrying out the agency’s housing
programs’ responsibilities. Collectively, it is re-
ferred to as the National Office. Directly under the
Administrator is a Program Support Staff Director
whose primary functions are to assist the RHS Ad-
ministrator. The day-to-day operation of the single-
family housing programs is carried out under the
direction of the Deputy Administrator Single Fami-
ly Housing Programs.

The RHS Administrator is a political ap-
pointee. However, unlike her FmHA predecessors,
she is no longer subject to Senate confirmation. All
RD/RHS persons of lower rank are career civil ser-
vice employees.

“® USDA, Secretary's Memorandum 1010-1 (Oct. 20, 1994).
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1.3.2 RURAL DEVELOPMENT FIELD
STAFF

The similarities between the FmHA and
RD/RHS administrative structure end at the Nation-
al Office. In fact, unlike the FmHA before it, RHS
has no field staff whatsoever. The housing programs
are administered in the field by Rural Development
employees. These employees also administer other
RD programs such as utility programs and business
and cooperative programs.

RD has a state office responsible for each
state and territory. Forty-six states and the Com-
monwealth of Puerto Rico have their own state of-
fice; the remaining states and territories share five
state offices.”” Each RD state office is headed by a
State Director who is a political appointee of the
Secretary of Agriculture and, therefore, subject to
political pressures and influences. State Directors
are directly responsible to the Undersecretary for
Rural Development and not the Administrator of
Housing. Thus, the working relationship between
RHS’ national office and RD State Directors, and,
ultimately, RD field staff, is heavily dependent on
the relationship between the RHS Administrator and
the Undersecretary for Rural Development.

Typically, each state office maintains a
small staff of program and technical specialists who
advise the State Director and other state staff on
specific agency program operations and technical
requirements. Although state office organization is
left to the State Director, most states have a Chief of
Rural Housing who is responsible for the housing
programs in the state. Other staff members in the
state office may report to that individual with re-
sponsibility split between the single-family and
multi-family programs.

In each state RD is organized either on a two
or three level basis. In a two level state, RD oper-
ates all of its services from area offices. In a three
level state, the agency has one or more area and lo-
cal offices. RD offices can be located through the

*" The California State Office is also responsible for Nevada;
the Delaware office is also responsible for Maryland; the
Hawaii State Office is also responsible for Samoa and the
Pacific Trust Territories; Massachusetts' office is also
responsible for Connecticut and Rhode Island; and the
Vermont office is responsible for New Hampshire and the
Virgin Islands.
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agency’s website at http://www.rurdev. In total, RD
has approximately 400 area and local offices, sub-
stantially fewer than the approximately 1800 offices
that were operated by FmHA. As a consequence, it
IS not as convenient to file an application for an
agency loan or grant or to secure personal support
when facing a hardship or defaulting on a loan.

RD area and local office staff are responsi-
ble for administering all of the RD programs, in-
cluding the housing programs. In most cases a staff
member will specialize in the single-family home
loan programs. Generally, with respect to the sin-
gle-family loan program the local RD staff is pri-
marily focused on loan making as the loan servicing
functions of the agency have been transferred to the
Centralized Servicing Center (CSC), located in St.
Louis, Missouri. In some instances, however, CSC
will call on local RD staff to assist in servicing
loans that are in default.

1.3.3 CENTRALIZED SERVICING
CENTER

As part of the FmHA reorganization,
RD/RHS created a St. Louis, Missouri, based Cen-
tralized Servicing Center (CSC), which is responsi-
ble for handling all borrower accounts and pay-
ments, maintaining all borrower records and under-
taking loan servicing. The office was set up as a
way to streamline the loan servicing functions of the
agency and to reduce the cost of loan administra-
tion. Unfortunately, it also dismantled an extremely
personal and effective loan servicing system which
had been in place for nearly 50 years.

While RD field staff is still called in to ser-
vice loans under special circumstances, all routine
loan servicing is handled by mail or phone from St.
Louis. Borrowers and their representatives have
complained that access to CSC staff is restricted by
the fact that CSC is only open between 7 a.m. and 5
p.m. Central Standard Time, making it difficult for
persons from other time zones to contact CSC staff
by telephone. Phone lines are reported to be busy
frequently, requiring borrowers to leave messages,
which may not be returned promptly. Additionally,
persons who have difficulty reading or have limited
English speaking capacity are disadvantaged in their
dealings with CSC staff.
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1.4 NATIONAL APPEALS DIVISION

A major, and welcome, change in the ad-
ministration of the FmMHA housing programs came
as a result of legislation authorizing the reorganiza-
tion of the Department of Agriculture. That legisla-
tion removed the National Appeals Staff from the
FmHA and replaced it with an independent USDA
National Appeals Division (NAD) responsible di-
rectly to the Secretary of Agriculture. The change
stemmed the practice of former FmHA Administra-
tors influencing and reversing decisions of the for-
mer National Appeals Staff. A more complete dis-
cussion of the NAD can be found in Chapter 9, in-
fra.

1.5 LEGAL STAFF

RD/RHS does not have an in-house legal
staff. Attorneys responsible for handling housing
issues work in the Rural Development Division of
the Office of General Counsel (OGC) of the De-
partment of Agriculture. These attorneys answer to
the USDA General Counsel, who is directly respon-
sible to the Secretary.” The OGC has a National
Office in Washington, D.C. and regional offices
throughout the United States. The OGC National
Office advises primarily the RD/RHS national of-
fice staff and provides advice and direction to the
regional OGC staff. The OGC regional offices ad-
vise the agency's state and substate offices.

The OGC does not represent RD/RHS in
court proceedings, although it is authorized to rep-
resent the agency in single-family litigation.*®
RD/RHS also engages private attorneys to conduct
single-family litigation.™ It uses only private attor-
neys to conduct foreclosures. Other litigation au-
thority is vested exclusively in the Department of
Justice and its local representatives, the United
States Attorneys' offices.>* In most cases not involv-
ing foreclosure, an Assistant United States Attorney
will handle the litigation with the advice and assis-
tance of a representative of the OGC.

The dispersal of authority among RD/RHS,
OGC, and the Justice Department may frustrate at-

87 C.F.R. §2.31(2009).

942 U.S.C.A. § 1480(d) (West 2003).

%0 .

* See id.; 7 C.F.R. §8 2.31(i) and (k) (2003).

tempts to negotiate settlements of litigation with
RD/RHS. Communications between the United
States Attorneys and RHCDS usually are handled
through OGC. The United States Attorney may re-
fuse to deal with you until hearing from his or her
client, who may be either the agency or OGC. The
OGC may not deal with you either because it does
not represent RD/RHS in court or because it has not
heard from the client. In addition, the OGC discour-
ages attempts to deal directly with agency staff,
based on its belief that such communication violates
the code of professional responsibility for an attor-
ney to meet with an opposing party without the
presence of counsel.>®

If you are unable to obtain responses from
any of the parties regarding potential settlement of a
case, you may want to raise the issue at the pretrial
conference. Local federal court rules generally re-
quire that each party be represented at pretrial con-
ference by counsel having authority to settle the
case.”

1.6 STATUTES AND REGULATIONS
1.6.1 STATUTES

The statutory authorities for all RD/RHS
housing programs are contained in Title V of the
Housing Act of 1949, as amended.>* Several statu-
tory provisions dealing with the obligations of
RD/RHS and the powers of the Secretary of Agri-
culture, who is ultimately responsible for the admin-
istration of the housing programs, are codified in
other places. The most important of these are sever-
al congressional declarations regarding national
housing policy, which are commonly known as the
national housing goals. These mandatory policies
required RD/RHS to exercise its authority consist-

2 In fact, several states' bar codes of professional

responsibility permit such meetings when the opposing party
is a government official. See e.g. California Rules of
Professional Conduct, Rule 2-100 (2009).

% E.g. the United States District Court for the Northern
District of California, ADR Local Rules, § 7-4 (b) (Dec.
2008).

> 42 U.S.C.A. 88 1471-1490t (West 2003 and Supp. 2009).

% |d. §§ 1441 and 1441a; 12 U.S.C.A. § 1701t (West 2001).
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ently with the 1949 declaration of national housing
policy.*®

1.6.2 RD/RHS REGULATIONS,
INSTRUCTIONS AND HANDBOOKS

RD/RHS has mostly, but not completely, re-
vised the FmHA regulations to refer to the agency
as it has been reorganized since the late 1990s.
Thus, while some of the regulations still refer to
FmHA, the discussion that follows will refer to
RD/RHS regulations, instructions, handbooks and
other issuances as if they have all been recodified.

All RD/RHS housing program regulations
are codified in volume seven of the Code of Federal
Regulations (C.F.R..”" Substantive regulations
governing the housing programs are either codified
at 7 C.F.R. Part 1900 or Parts 3550 (single-family)
and 3560 (multi-family). Administrative regulations
dealing with the internal functions of the agency are
codified separately in Part 2000.

For the most part, RD/RHS regulations pub-
lished in the C.F.R. are very concise and in a mini-
malist fashion, lacking specificity with respect to
program operations. Thus, the entire body of the
RD/RHS regulations dealing with the RD/RHS sin-
gle family loan program, including loan making,
servicing, and foreclosure are codified in only 42
pages of the C.F.R. In the 1990s, regulations cover-
ing these programs were several hundred pages
long.

This abbreviated use of the C.F.R. reflects
agency policy, first announced in 1989, that the
agency would discontinue the practice of publishing
identical regulations in the Federal Register and in
FmHA Instructions in order to save Federal Regis-
ter publication costs, to diminish the need for sub-

% United States v. Garner, 767 F.2d 104, 110-111 (5th Cir.
1985); United States v. Shields, 733 F. Supp. 776, 785 (D. Vt.
1989); United States v. White, 429 F. Supp. 1245 (N.D. Miss.
1977); Rocky Ford Hous. Auth. v. USDA, 427 F. Supp. 118
(D.D.C. 1977); Pealo v. FmHA, 361 F. Supp. 1320 (D.D.C.
1973). See United States v. Winthrop Towers, 628 F.2d 1028
(7th Cir. 1980); Pennsylvania v. Lynn, 501 F.2d 848 (D.C. Cir.
1974); Lee v. Kemp, 731 F. Supp. 1101, 1105-1107 (D.D.C.
1989); Techer v. Roberts-Harris, 83 F.R.D. 124, 129 (D.
Conn. 1979); Brown v. Lynn, 385 F. Supp. 986 (N.D. IlI.
1974). But see Perry v. Housing Auth. of Charleston, 664 F.2d
1210 (4th Cir. 1981).

"7 C.F.R. §8 1800-1999 and 2000-3560 (2009).

% Id. §§ 2000-2054.
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sequent modifications and changes, and to curtail
the material that is subject to review by the Office
of Management and Budget.®® Under this policy,
RD/RHS publishes regulations in highly abbreviat-
ed versions in the Federal Register, "differentiating
between information which confers a right or obli-
gation on the public from material that is instruc-
tional and administrative in nature."®

Since that time, RD/RHS has even aban-
doned the use of its Instructions, going instead to
Handbooks which detail the eligibility for loans,
loan application processing, borrower obligations,
loan servicing, appeals, and foreclosures and trans-
fers of secured properties. The RD/RHS Handbooks
are published on line and are accessible at
http://www.rurdev.usda.gov/Handbooks.html.

Unfortunately, the policy change, as mani-
fested in the RD/RHS handbooks, has three signifi-
cant impacts on the public. First, it impairs the pub-
lic's ability to follow RD/RHS loan making and ser-
vicing procedures. Not everyone has access to com-
puters, particularly at high speeds necessary to read-
ily access volumes of information, and no one is
advised by RD/RHS that they can learn about their
rights and obligations through the Internet. Second,
information that is excluded from the published
regulations and is included only in the Handbooks
often clearly affects the substantive rights and obli-
gations of the public and makes it all but impossible
for an ordinary individual to determine whether the
agency is violating its obligations to borrowers and
applicants. Third, by omitting what in effect are
substantive regulations from the C.F.R., RD/RHS is
depriving the public from learning about and com-
menting on changes that it routinely makes to its
handbooks, which frequently affect the rights and
obligations of the public. In essence, borrowers and
the public are deprived of their rights to notice and
comment under the Administrative Procedure Act.

Aside from judicially challenging the
RD/RHS publication policy, advocates may over-
come some of the problems they face in fully un-
derstanding agency program policy by reviewing
the RD/RHS handbooks as they are published on
line. As noted earlier, they are accessible at

% Memorandum of Neal Sox Johnson, Acting FmHA
Administrator, to FmHA National Office Officials (Oct. 11,
1989).
4.
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http://www.rurdev.usda.gov/Handbooks.html.
Please note, however, that the RD handbooks that
are available online are current handbooks. The
agency does not maintain on its website older ver-
sions of its handbooks, ones that may have been in
effect when your client’s loan was considered or
serviced.

It is also important to note that RD/RHS
Handbooks do not have the force and effect of law.
Indeed, the USDA National Appeals Division
makes it clear that RD/RHS decisions must be
based on its regulations and not on Handbooks. Un-
fortunately, this is not always followed.

While RD/RHS regulations may not have
the force and effect of law, you may be able to en-
force the handbooks against the agency itself be-
cause the handbooks set out agency policy.

When publishing regulations, RD/RHS’
compliance with the Administrative Procedure Act
(APA) has been less than exemplary. FmHA and
now RHS are known to have published regulations
for immediate implementation without citing any
justification for its actions, citing such broad justifi-
cation that any regulation could be published using
the same rationale, or citing a rationale that does not
withstand scrutiny.®* The agency has also published
final regulations without adequately explaining their
basis or purpose®” and in contravention of its statu-
tory authority.®® Recently, it even published what
should be regulations by simply publishing a notice

®1 See, e.g., 43 Fed. Reg. 51,385 (Nov. 3, 1978) (amendments
to implement Subsidy Recapture program required to comply
with Housing and Community Development Amendments of
1978); 54 Fed. Reg. 47,958 (Nov. 20, 1989) (amendment to
regulations governing appeals for borrowers whose loans were
sold to the Rural Housing Trust 1987-1 justified by the fact
that servicing of the loans was being transferred from FmHA
to an agent of RHT. FmHA had known for more than two
years that the loan servicing would be transferred before the
actual transfer took place. Moreover, there is no reason FmHA
could not have continued to use the same appeals process
pending the orderly publication of new regulations in
accordance with the APA.).

%2 See, e.g., United States v. Garner, supra note 56.

% See id.; United States v. Shields, supra note 56, at 782-85.
See also 70 Fed. Reg. 8503 (Feb. 22, 2005) (postponing
implementation of citizenship requirements because it does
not conform to the law).

in the Federal Register® and by publishing an Un-
numbered Letter.®®

Until 1983, FmHA was technically exempt
from the APA's requirement that rules be published
for public comment prior to their adoption.®® By
notice published in the Federal Register, however,
USDA had agreed to abide by the APA's publica-
tion requirements, beginning in 1971.%" It was there-
fore bound to comply with the procedural demands
of the APA.%

In 1983, Congress amended the Housing Act
of 1949, prohibiting FmHA from adopting rules or
regulations pursuant to that act without first pub-
lishing the rules for public comment in the Federal
Register for at least 60 days and publishing them in
final form for at least 30 days.*® Moreover, the stat-
ute exempts from its coverage only regulations that
FmHA certifies are issued on an emergency basis.”
The only court to have considered the statute has
concluded that the exception is not coextensive with
the "good cause" exception to the APA publication
requirement and that FmHA must certify the exist-
ence of an emergency before it can rely on the ex-
ception.”* Notwithstanding this judicial admonition,
FmHA's conformance with the statute and the APA
has been wanting."

Not infrequently, RD/RHS also violates the
APA by incorporating substantive policy changes in
unpublished materials such as Administrative No-
tices (ANs) or Unnumbered Letters. Sometimes this
practice operates to the detriment of applicants and
borrowers for RD/RHS services.”® Legal services
advocates should therefore carefully determine
whether agency regulations or other directives that

% 71 Fed. Reg. 14,084 (March 20, 2006).

8 Clarification of Issues for Rural Development Voucher
Demonstration Program, RD Unnumbered Letter (April 27,
2007).

% 5 US.CA. § 553(a)(2) (WEST, WESTLAW, Current
through P.L. 111-69 (excluding P.L. 111-67 and 111-68)
approved 10-1-09).

%7 36 Fed. Reg. 13,804 (July 24, 1971).

% Rodway v. USDA, 514 F.2d 809 (D.C. Cir. 1975).

%942 U.S.C.A. § 1490n(a) (West 2003).

0 1d. § 1480(c).

™ Arteaga v. Lyng, 660 F. Supp. 1142 (M.D. Fla. 1987).

72 See, e.g., 54 Fed. Reg. 47,958 (Nov. 20, 1989). See supra
note 56 (Garner and Shields).

™ See, RHS Makes Dramatic Changes to Rural Voucher
Program, 38 Hous. L. Bull. 92 (April/May 2008).
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limit or deny assistance to their clients were proper-
ly implemented.

1.6.3 ADMINISTRATIVE NOTICES

RD/RHS publishes a series of interpretative
memoranda and field instructions known as Admin-
istrative Notices (ANs). These are not published in
the Federal Register or codified in the C.F.R. How-
ever, they are accessible, typically for one year, at
http://www.rurdev.usda.gov/rd-an_list.ntml.  ANs
are usually relatively short and contain policy direc-
tives, interpretative rulings, or notices of fund allo-
cations. ANs are sent electronically to RD field of-
fices on a regular basis and are filed in binders con-
taining RD/RHS Instructions or handbooks, imme-
diately preceding the instructions they affect. An
AN's expiration date appears on the document itself
and may not be later than one year after date of pub-
lication. RD offices will usually remove ANs from
their handbooks upon expiration. Both unexpired
and expired ANs are important to legal services cli-
ents because they contain official directives and in-
terpretations of regulations. Expired ANs may be
useful in supporting a particular interpretation of a
regulation or in showing that a particular agency
policy was in effect during a given period of time.

Unfortunately, unlike HUD, RD/RHS does
not maintain access to expired ANs on its website.
Expired ANs must be requested from the agency
under the Freedom of Information Act. Moreover,
with respect to the single-family home loan and
grant programs, RD no longer publishes very many
ANSs. This is because it is just as simple for it to
change the RD/RHS Handbook as to publish a new
AN.

To the extent that ANs affect program oper-
ations and client eligibility, they may violate the
APA's requirement that agency rules and regula-
tions be published for public comment.”

1.6.4 UNNUMBERED LETTERS

The RD/RHS Administrator communicates
to agency and RD staff on matters of agency-wide
concern by way of Unnumbered Letters. Most often
these letters are communicated to RD state offices

™ See Anderson v. Butz, 428 F. Supp. 245 (E.D. Cal. 1975),
aff'd, 550 F.2d 459 (9th Cir. 1977).
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as well as to others by electronic mail, with a hard
copy produced and maintained at the National Of-
fice. RHCDS publishes a list of Unnumbered Let-
ters issued during any given month at the end of
each month. These are currently available, again on
a one-year basis, at http://www.rurdev.usda.gov/RD
_UnnumberedList.html.

Most Unnumbered Letters deal with admin-
istrative issues that are of little concern or relevance
to borrowers or applicants. However, some an-
nounce new policies, give interpretations of agency
regulations, or answer questions about how particu-
lar programs are to be administered in the field.
Like ANs, Unnumbered Letters may violate the
APA.

1.6.5 SUPPLEMENTAL STATE
INSTRUCTIONS

State RD offices often supplement hand-
books or agency instructions and ANs to deal with
problems, such as those involving real property, that
are unique to the state.”® These supplemental in-
structions are usually identified by the same number
as the RD/RHS national handbook or instruction on
the same subject matter, except that the state's iden-
tifying initials will either proceed or follow the in-
struction number.” State instructions may be avail-
able on the state RD website or obtained from local
or state RD offices.

State instructions may not modify national
policies or procedures’” and must be approved by
RD/RHS' National Office.”® Depending on the con-
tent of the state instruction, the approval may be
obtained before or after the state instruction is is-
sued.”

Arguably, the mere fact that any state in-
struction was not published in the Federal Register
and was not promulgated in accordance with Sec-

"™ Such instructions are authorized by RD Instruction 2006.51
(11-07-07).
"® See, e.g. California Supplement 3550 (12.28.06). Available
at http://www.rurdev.usda.gov/ca/sfh/main%20index.htm (last
visited 10.2.09).
" RD Instruction 2006.51 (10-08-03).
" |d. § 2006.55. The approval may be sought before or after
;)gublication depending on the type of publication.

Id.
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tion 553 of the APA® also makes it invalid.
RD/RHS may argue that when an existing and val-
idly promulgated regulation authorizes a state in-
struction, the APA's requirements have been met. It
IS questionable whether such an argument would
prevail®* and, in any case, few published RD/RHS
regulations in fact authorize supplemental state in-
structions. To the extent that state instructions arbi-
trarily treat applicants or borrowers in different
states differently, the regulations may also be sub-
ject to attack on substantive APA grounds or on
Fifth Amendment due process or equal protection
grounds.®

1.6.6 RD/RHS FORMS

RD/RHS uses several hundred standard
forms in the administration of its programs. None
are published in the Federal Register. Most are,
however, available on the RD website at
http://www.rurdev.usda.gov/regs/formstoc.html. On
occasion, RD/RHS forms may be useful in deter-
mining the type of information the agency collects,
the covenants and agreements an applicant or bor-
rower has executed, or the way in which the agency
makes certain calculations. To guide its employees
on the completion of its forms, RD/RHS publishes a
Forms Manual Insert (FMI) for most of its standard
forms. The FMI duplicates the form and contains
detailed instructions on completing it. Copies of
FMIs are available from the same RD website under
the form number.

Some state RD offices modify the RD Na-
tional Office forms to conform to state or local
laws. Frequently, those forms are also available
from the state RD website.

Various RD/RHS forms that are used as
agreements between borrowers and RD/RHS con-
tain clauses and covenants that are not authorized
by statute or regulations. If RD/RHS attempts to
enforce these unauthorized provisions, you should
consider challenging their validity on the grounds

% 5 U.S.C.A. § 553 (WEST, WESTLAW, Current through
P.L. 111-69 (excluding P.L. 111-67 and 111-68) approved 10-
1-09).

81 See Anderson v. Butz, supra note 74.

8 See Johnson v. USDA, 734 F.2d 774, 784-87 (11th Cir.
1984).

that they have not been published in accordance
with the APA.%

1.7 PROGRAM DESCRIPTIONS

This section describes each of the RD/RHS
single-family homeownership programs. For the
single-family loan and grant programs, the descrip-
tions include the legislation creating the programs,
the types of housing that may be constructed, pur-
chased, or repaired; the available subsidies; the pro-
grams' intended beneficiaries; and how the pro-
grams operate.

These program descriptions are not intended
to answer all questions about the programs' opera-
tion or applicants' or borrowers' rights in every situ-
ation. They are intended only to provide a general
overview of the programs for persons unfamiliar
with them. Later chapters will address some of the-
se issues in detail.

1.7.1 SECTION 502: HOME OWNERSHIP
LOANS

Historically, the Section 502 loan program,
authorized by the Housing Act of 1949,% has been
the largest, and by far, the most popular of the
FmHA loan programs. Nearly 2.5 million loans, to-
taling over $100 billion, have been made under the
program since its inception. The number of Section
502 direct loans made by FmHA in a single year
peaked in the mid-1970s at about 132,000. Budget
cuts and efforts to terminate the program have re-
duced that number to fewer than 15,000 units per
year in recent years.®> Guaranteed loan activity has
been growing in recent years, to the point where
over 58,000 loans were made in Fiscal Year 2008.

Well over $1 billion was made available to
RD/RHS under the American Recovery and Rein-
vestment Act of 2009. The agency has recently an-
nounced that the funds have assisted over 50,000
households achieve homeownership.?® It is not yet

8 See United States v. Marshall, 431 F. Supp. 888 (N.D. IlI.
1977).

42 U.S.C.A. § 1472 (West 2003).

% See HAC, "A Reasonable Year", supra note 37, App. A.

8 Agriculture Deputy Secretary Merrigan Announces USDA
Has Helped 50,000 Americans Become Homeowners. USDA
CA Press release 10.09.

15



RD/RHS HOUSING PROGRAMS

clear what the distribution of these loans is by pro-
grams.

There are three types of Section 502 loans:
Insured Section 502 loans®” made directly by
RD/RHS to low- or moderate-income persons for
any one of the below described purposes and Guar-
anteed Section 502 loans made by commercial
lenders to persons whose incomes do not exceed
115 percent of the median income for the area in
which the loan is made.®® RD/RHS guarantees the
latter loans against default to encourage commercial
lenders to make loans to borrowers perceived as a
high risk.

The third type of Section 502 loan is a “lev-
eraged loan.” Under the program, RD and a private
lender join in making two loans to qualifying bor-
rowers. The first loan is an RD/RHS loan, the se-
cond is a private loan made by the private lender.
RD/RHS only entered into leveraged loans when
the private lender agreed to make the loan at an in-
terest rate of less than 3%. To encourage private
lenders to participate in the program, RD/RHS typi-
cally subordinated its lien position to that of the pri-
vate lender. Leveraged loans were popular in the
1990s. Few, if any, are being made currently.

Because guaranteed loans are not likely to
be made to legal services clients, the following dis-
cussion of the Section 502 program is limited to the
insured loans made exclusively to low- and moder-
ate-income persons. Because guaranteed loan bor-
rowers may experience reductions in income that
threaten their ability to retain their homes, guaran-
teed borrowers' servicing rights and foreclosure de-
fenses are discussed elsewhere in this manual ®®

The insured Section 502 program may be
used for four distinct purposes: the construction or
purchase of new housing, the purchase of existing

8 Even though RD/RHS loans are referred to as insured loans,
they differ greatly from loans insured by the Federal Housing
Administration (FHA). The latter are made by a mortgage
lender and are insured against default by the FHA. An
RD/RHS-insured loan is made and serviced by the agency
until it is repaid. Because of these distinctions, FmHA loans
are often called direct loans.

® The Housing and Community Development Act of 1992,
Pub. L. No. 102-550, § 703, 106 Stat. 3672 (Oct. 28, 1992),
increased the income limits for unsubsidized guaranteed loans
from area median income to 115% of median. 42 U.S.C.A. §
1472(h)(2) (West 2003).

% See §6.11, infra.
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housing, the repair or rehabilitation of existing
housing, and the refinancing of existing housing.
New or existing housing includes condominium
units, homes constructed on land trusts or on ex-
tended land leases, and manufactured homes, pro-
vided they meet prescribed standards.”® Rehabilita-
tion or repair may be carried out in conjunction with
the purchase or refinancing of existing housing.

To be eligible for a Section 502 loan, a per-
son must meet the following eligibility criteria:

e be of low or moderate income,

e be a U.S. citizen or a person admitted for

permanent residency,

e not reside in or own housing that is decent,
safe, and sanitary,

e be unable to obtain a loan from private
lending institutions on reasonable rates
and conditions,

e have sufficient income to repay the loan,

e have legal capacity to contract, and

e after the loan is made, reside in a rural ar-
ea.

First time homeowners must also provide
documentation that the purchaser has completed a
homeownership education program from a certified
provide prior to loan closing.**

Persons receiving Section 502 loans must
reside in the financed home, except farm owners
who construct the housing for their tenants, share-
croppers, farm laborers, or farm manager.*?

Loans are made by RD/RHS at market rate
interest based on the federal government's long-
term borrowing costs. This rate is revised periodi-
cally, although each loan retains its original interest
rate throughout its duration. Most Section 502 loans
are made for a term of 33 years. RD/RHS may ex-
tend the loan term to 38 years to permit persons
whose incomes do not exceed 60 percent of the area
median income to purchase a home when they
would not be able to purchase that home if it were
financed for only 33 years. RD may further reduce
the borrower’s monthly payments by deferring up to
25% of the loan payment for a term of up to 15
years, reviewable annually.

%7 C.F.R. § 3550.73 (2009).

1 1d. § 3550.53 (i).

> See Ch.2, infra (complete discussion of eligibility
requirements for Section 502 loans).
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RD/RHS may shorten the term of a loan
when the useful life of the financed structure is less
than 33, or 38, years in order to adequately secure
its loan. Loans made for the purchase and construc-
tion of manufactured homes may not exceed 30
years. Loans made for less than $2,500 may not
have a term greater than 10 years.

All RD/RHS loans are evidenced by a prom-
issory note executed by the borrower and generally
secured by a first deed of trust or mortgage on the
financed property. When the Section 502 home-
owner has only a leasehold interest in the property,
RD/RHS will take a security interest in the lease-
hold, provided the borrower's leasehold interest ex-
ceeds the term of the loan by 50 percent.*®

Since low-income persons do not have suffi-
cient income to meet the cost of amortizing a mar-
ket-rate loan or to pay taxes, insurance, utilities, and
maintenance and at the same time maintain a rea-
sonable standard of living, RD/RHS loans to low-
income persons are subsidized through one of three
interest-reduction programs called Payment Assis-
tance | and Il or Interest Credit. Authorized by Sec-
tion 521 of the Housing Act of 1949,* these subsi-
dies enable RD/RHS to lower the borrower's effec-
tive rate of interest on the Section 502 loan to as
low as one percent. The actual amount of subsidy
received by any borrower will vary according to the
borrower's income and the amount of the loan. A
low-income borrower pays interest at a rate not less
than one percent, which enables him or her to pay
principal, interest, taxes, and insurance within 20 to
26 percent of adjusted family income.

Moderate-income borrowers are also eligi-
ble, under the statute, to receive RD/RHS subsi-
dies.® Nevertheless, RD/RHS has never extended
interest subsidies to moderate-income borrowers in
order to qualify them for a Section 502 loan. The
agency does extend subsidies to moderate- and
above moderate-income borrowers if they first re-
ceived assistance when they had low incomes and
continue to need the assistance.

To qualify for interest subsidy, a borrower's
income must be within the RD/RHS low-income
limits published for the area in which he or she re-
sides.

%7 C.F.R. § 3550.58 (b) (2009).
% 42 U.S.C.A. § 1490a(1) (West 2003).
% |d. § 1490a(a)(1)(B).

Interest subsidy is extended to borrowers
from one to two years at a time through an interest
subsidy agreement. At the agreement's expiration,
the borrower's eligibility is redetermined and the
amount of subsidy to be received upon renewal is
recalculated. Persons whose incomes change during
the term of an agreement may receive additional or
less interest subsidy depending on whether their in-
come went up or down.

Even with interest subsidy, a relatively small
number of very low-income borrowers can afford
Section 502 loans. As a consequence, Congress au-
thorized RD/RHS to extend the Section 502 loan
term to 38 years for those borrowers whose incomes
are within 60 percent of median income for the area
in which they will reside.®® In addition, it authorized
a demonstration program that enables borrowers to
defer up to 25 percent of the amount of their month-
ly payment.®” Unfortunately, appropriations for this
program have not been available in recent years and
the number of borrowers still on the program is very
small.

The advent of the HUD Section 8 home-
ownership program has allowed persons who quali-
fy for the Section 8 program to use their voucher in
connection with the Section 502 home loan pro-
gram. Indeed, nothing in the 502 program prevents
them from also qualifying for interest subsidy. As a
consequence, some very low income households
can qualify for RD/RHS housing by using the Sec-
tion 8 homeownership program in conjunction with
the Section 502 loan program. Unfortunately, it is
not known how many borrowers have successfully
been able to use both programs.

Persons who qualify for Section 502 loans
are eligible to receive amounts up to 100 percent of
the cost of the unit's purchase, construction, or re-
habilitation.”® Generally, no down-payment is re-
quired for the program, and closing costs may be
included in the loan. All housing financed with Sec-
tion 502 funds must be decent, safe, and sanitary

% |d. § 1472(a)(2), 7 C.F.R. § 3550.67 (b) (2009).

7 1d. § 1472(g).

% RD/RHS has statutory authority, but no appropriations, to
supplement any Section 502 loan made to finance a home
located in a remote rural area or on tribal allotted or Indian
trust land with a grant in an amount by which reasonable land
acquisition and construction costs for that home exceed the
appraised value of such property. 42 U.S.C.A. § 1472(f)(1)
(West 2003).
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after completion. It must also be modest in design
and cost, which means that it may not exceed the
area loan limits. Larger homes may be purchased or
constructed for families needing more space. Amen-
ities or land exceeding that required for a modest
home may not be financed with Section 502 funds.

Although newly constructed contractor-built
homes were the type of housing most frequently
financed with Section 502 funds, most RD/RHS
loans are now being made for the purchase of exist-
ing housing, except for loans made to participants in
self- help housing programs. Under the self-help
method, borrowers save money on construction
costs by joining with 10 to 20 other families to un-
dertake a major portion of the construction of their
homes and to contract out only those portions of the
work requiring skilled labor. Usually a local non-
profit organization funded by RD/RHS under Sec-
tion 523 of the Housing Act of 1949, organizes the
borrowers and provides them with technical and
supervisory construction assistance. These organi-
zations may also acquire and develop sites to be
sold to participant borrowers using low-interest
loans from RD/RHS.'%°

Persons who obtain Section 502 loans are el-
igible for various services from RD/RHS to assist
them in contracting or constructing their homes,
meeting their financial obligations, or overcoming
special problems such as defects in construction or
loss or reduction of income during the term of the
loan. Advice and technical assistance are available
in the form of financial counseling, construction
supervision, and inspection. For newly constructed
but defective homes, RD/RHS may compensate the
borrower under Section 509(c) of the 1949 Housing
Act.0

Borrowers facing financial difficulties due
to circumstances beyond their control may obtain
assistance from RD/RHS in the form of additional
interest subsidies (provided the maximum amount
of subsidy for which the borrower is eligible is not
exceeded), a moratorium on payments for up to two
years, or reamortization or refinancing of their
loan.'%

% 1d. § 1490c (West 2003).

101d. § 1490¢(b)(1)(B).

191 1d. § 1479(c).

192 See Chs. 3 and 4, infra (detailed discussion of these forms
of assistance).
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Although most RD/RHS loans are made for
a term of 33 years, borrowers obligate themselves to
refinance the loan whenever they are able to obtain
private commercial financing at rates and terms that
are both affordable and reasonable. This refinancing
is mandated by law and is intended to prevent com-
petition between RD/RHS and private lending insti-
tutions.

Borrowers who have obtained loans from
RD/RHS since October 1, 1979 and who have also
received an interest subsidy, are subject to "recap-
ture” of part of that assistance when they sell or
transfer their homes for a price higher than the orig-
inal purchase price.'® The actual amount recaptured
is based on the increased value of the home, the
amount of subsidy received by the borrower, and
the number of years the borrower has had the
loan.’® This requirement was added to the Section
502 program by Congress in an attempt to reduce
the cost of operating the Section 502 program.

1.7.2 SECTION 504: HOME REPAIR OR
IMPROVEMENT LOANS AND GRANTS

The RD/RHS home repair or improvement
program authorized by Section 504 of the Housing
Act of 1949'% was designed to assist persons who,
either because of income or the condition of their
home, did not qualify for a Section 502 loan but
needed assistance to remove health and safety haz-
ards from their home or to weatherize it. In 1983,
Congress removed the limitation that Section 504
borrowers were not eligible for Section 502 loans
and expanded the purposes for which Section 504
funds may be used to include some additions and
improvements to existing homes. Although the pro-
gram has assisted a relatively limited number of
people,'® its funding has remained relatively steady
since the 1980s.

Section 504 assistance may be used for re-
pairs and improvements such as repairing roofs,
providing or repairing structural supports, adding a
bathroom, providing sanitary water and waste dis-

193 45 U.S.C.A. § 1490a(a)(1)(D) (West 2003).

104 See Ch. 7, infra (detailed discussion of recapture).

1542 U.S.C.A. § 1474 (West 2003).

108 Approximately 75,000 persons have been assisted by the
program since its inception in 1949. Source: Housing
Assistance Council, Inc.
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posal systems, connecting to water and sewer lines,
weatherizing or modernizing the home.’” Funds
may not be used to construct new dwellings or add
to existing dwellings unless the addition is intended
to remove a health or safety hazard. Mobile homes
may be repaired with Section 504 funds when the
home is attached, or will be attached, to the land
owned by the applicant.

Section 504 assistance is available in the
form of loans and grants. Loans may be made at a
one-percent interest rate, with varying terms de-
pending on the borrower's repayment ability, but
not exceeding 20 years. Loans may not exceed
$20,000. Grants of up to $7,500 may be made to
persons over 62 years of age who do not have suffi-
cient income to repay part or all of a Section 504
loan. The amount of grant extended to any individ-
ual depends on his or her ability to repay all or part
of the loan and the cost of the repairs. When made
together, loans and grants may not exceed a total of
$20,000.

To be eligible for a Section 504 loan a per-
son must:

e have a low or moderate income and be

able to repay the loan;

e be a U.S. citizen or permanently admitted

resident;

e reside in the home to be repaired, which

must be located in a rural area; and

e be unable to obtain a loan from a private

lending institution at reasonable rates and
conditions.

Homes repaired with Section 504 assistance
need not be decent, safe, and sanitary after the work
is completed; however, they must not continue to
pose significant health or safety hazards to the bor-
rower.

Persons receiving Section 504 assistance
must be the owners of their home. For purposes of
the program, ownership is construed broadly to in-
clude ownership by deed or other means, such as by
evidence of having paid taxes or by obtaining affi-
davits from others in the community attesting to the
applicant's ownership. Persons with leasehold inter-
ests or life estates also qualify for Section 504 assis-
tance.

077 C.F.R. § 1944.456 (1994).

All Section 504 loans are evidenced by a
promissory note, with loans over $7,500 secured by
a deed of trust, mortgage, or security interest in a
leasehold.

Persons who obtain Section 504 loans are el-
igible for various services from RD/RHS to assist
them in contracting for the repair, meeting their fi-
nancial obligations or overcoming special problems
such as loss of income during the term of the loan.
These services are available in the form of financial
counseling, construction planning, supervision, and
inspection. Borrowers facing difficulties meeting
their Section 504 loan obligations because of cir-
cumstances beyond their control are eligible for a
moratorium on their payments, and reamortization
of their loan.

Section 504 borrowers are obligated to re-
finance their loan with private commercial financ-
ing if, during the term of the loans, they are able to
obtain such financing at reasonable rates and terms.
This refinancing is mandated by Congress to ensure
that RD/RHS is a lender of last resort and that it
does not compete with private financial institutions.

Persons who obtain a Section 504 grant are
obligated to repay it if they sell or transfer the home
within three years of obtaining the grant.

1.7.3 OTHER RD/RHS HOUSING
PROGRAMS

RD/RHS operates several housing programs
that are either limited in size or involve indirect dis-
tribution of assistance, such as through local or re-
gional nonprofit agencies. A very brief description
of those programs follows.**®

1.7.3.1 Compensation for Construction
Defects Program

RD is authorized to compensate owners of
newly constructed homes for major defects in those
homes, provided the defect is discovered within 18
months of loan closing or completion of construc-
tion, whichever is later."% A complete description
of the program is contained in Chapter 4 of this
manual.

18 Not discussed are programs for which RD/RHS has
authorization, but for which it has no appropriations.
10942 U.S.C.A. § 1479(c) (West 2003).
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1.7.3.2 Self-Help Housing Technical
Assistance Grants and Site Development
Loans

Under the Section 502 loan program,
RD/RHS makes single-family home loans to bor-
rowers who want to construct their own homes us-
ing the self-help method in order to reduce costs.
Usually, participants in the program are individuals
or families who do not have sufficient income to
qualify for a loan for a house constructed entirely
by a contractor. Typically, between 10 and 20 fami-
lies will work together in a self-help group, con-
structing homes for all the families at the same time.
Skilled labor or contractors are hired by the group
when the work is beyond the group’s capacity.

RD/RHS makes grants to nonprofit and pub-
lic agencies to provide technical assistance and su-
pervision to participants in the self-help program.**°
Funded agencies typically recruit families, identify
construction sites, develop house plans and specifi-
cations, and provide construction supervision to
participating families.

In addition, RD/RHS operates a self-help
housing land development fund that enables non-
profit and public agencies funded to provide self-
help technical assistance to purchase and develop
land to be sold to self-help program participants.
Loans are usually made for a term of two years and
bear three-percent interest.*

1.7.3.3 Site Loans

RD/RHS also makes site loans to nonprofit
or public agencies, including Indian tribes, for the
acquisition and development of land as building
sites for sale to families and nonprofit or public
agencies that intend to develop the site under any of
the RD/RHS housing programs or other housing
program intended to assist low- and moderate-
income families. These loans may be for a term of
up to two years and bear RD/RHS’ market rate of
interest.!2

110 See jd. § 1490c.
11114, § 1490c (b).
1214, § 1490d.
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1.7.3.4 Rural Housing Preservation
Grants

The Housing Preservation Grant Program
authorizes RD/RHS to make grants to private non-
profit and public agencies for the rehabilitation of
single-family housing located in rural areas and
owned by low- and very low-income persons and
rental housing or limited-equity-type cooperative
housing, also located in rural areas, that serves low-
and very low-income occupants.”> No more than
20% of the funds provided the recipient organiza-
tion may be used for administration; the balance
must be used for programmatic purposes such as
loans, grants or subsidies for the rehabilitation of
eligible properties.

1.8 PROGRAM FUNDING
1.8.1 THE CONGRESSIONAL PROCESS

Program funding is a two-step process. First,
Congress must authorize an appropriation, and then
it must actually appropriate funds. For RD/RHS, as
with many other agencies, authorizations are enact-
ed every other year, while appropriations are made
annually. RD/RHS housing programs, however, are
unique. Jurisdiction for their authorization lies with
the House and Senate housing committees, while
jurisdiction for their appropriations lies with the ag-
ricultural committees. Since these committees have
not always shared the same perspective on the need
for certain programs, it is not uncommon for a
RD/RHS program to have an authorization, but lack
an appropriation. The Homeownership Assistance
Program (HOAP),"* for example, received annual
authorizations from 1978 through 1981, but never
obtained funding from the appropriations commit-
tees. Another example is the Section 504 program
which, according to the authorizing act,**> enables
RD/RHS to make loans and grants to any eligible
low-income persons, but, according to the appropri-
ations act, enables it to make grants only to the el-
derly.*®

1342 U.S.C.A. § 1490m (West 2003).

141d. § 1490a(a)(1)(C).

54, § 1474,

116 See, e.g., Pub. L. No. 102-341, tit. 111, 106 Stat. 895 (1992).
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Another anomaly in the RD/RHS appropria-
tions process is created by the Rural Housing Insur-
ance Fund (RHIF). Since it is a capitalized fund and
is replenished primarily with funds borrowed from
the Federal Financing Bank, no significant direct
appropriations are needed to operate the loan pro-
grams through the RHIF."'" Therefore, unlike other
programs requiring appropriations from the federal
treasury, the RD/RHS loan programs only require
authority to expend funds from the RHIF. Hence, in
the appropriations acts, Congress makes sums from
the RHIF "available™ for use in the various loan

programs.'®

1.8.2 INCOME TARGETING

Until 1978, FmHA had not made any serious
attempts to target its housing loans to areas or per-
sons in greatest need of its housing resources. Loan
and grant funds were allocated to states based on
past performance, without regard to the states' hous-
ing conditions or the number of low-income persons
in need of decent housing. As a result, states with
aggressive builders and sympathetic state directors
led in housing production.

Prior to 1978, the only effort to target
FmHA funds was contained in the annual appro-
priations acts. These required that approximately 60
percent of the RHIF expenditures during any fiscal
year be made in the form of subsidized loans to
low-income persons.*® FmHA technically complied
with this requirement, but violated its spirit by
adopting uniform national guidelines for defining
who was low-income® and by frequently raising
these guidelines by an amount commensurate to the
increase in the Consumer Price Index (CPI). This
practice had three distinct effects upon the opera-

Y7 The only funds which Congress adds to the RHIF are for
"losses" due to the operation of the Interest Credit and Rental
Assistance programs, to defaults, and to operating expenses
charged to the fund. Even these are usually funded by
Congress two to three years after the expenditures are made.
118 See, e.g., Pub. L. No. 111-8, tit. Ill, 123 Stat. 539-540
(2009).

119 See, e.g., Agriculture and Related Agencies Program
Appropriations [for FY 1978], Pub. L. No. 95-97, tit. I, 91
Stat. 818 (1977).

120 Two states, Alaska and Hawaii, and several territories were
excluded from these uniform guidelines because of high costs
in those states.

tions of the programs. First, because the CPI in-
creased more rapidly than income, the FmHA low-
income guidelines became inflated and enabled per-
sons who were not otherwise considered to be low-
income to qualify for loans. Second, in regions with
relatively lower incomes, such as the South and
Appalachia, the uniform national guidelines operat-
ed to the detriment of lower-income persons. Build-
ers and FmHA staff in these areas granted loans to
applicants with incomes near the maximum income
limits, avoiding truly low-income borrowers.'?

Third, uniform national guidelines enabled
FmHA to continue the Section 502 new construc-
tion program as the primary vehicle for serving the
housing needs of low-income persons, even though
most observers of the program concluded that it no
longer served persons who, by any standard other
than FmHA's, were truly low-income.'?

In 1978, FMHA began to target its loan and
grant funds by shifting its state allocations from a
past performance basis to a need basis. For each of
its major programs, it adopted a distribution formula
based on four factors: the state's proportion of rural
population, persons in poverty, persons living in
substandard housing, and the state's relative housing
costs. While well intentioned, the distribution for-
mula did not ensure that the funds were actually di-
rected to persons in poverty, who were living in
substandard housing, or who were paying a dispro-
portionate share of their income for housing. This is
because FmHA had no similar mechanism for allo-
cating funds within each state and generally award-
ed loans and grants on a first-come, first-served ba-
sis instead of on a priority basis related to housing
need.

Beginning in 1979, Congress adopted legis-
lation that in various ways forced FmHA to better
target its funds to areas and persons in greatest need
of assistance. That year, it adopted two amendments
to begin the process. First, it defined the phrase
"low-income families or persons™ as those "whose
incomes do not exceed 80 percentum of the median

121 Evidence of this practice, commonly referred to as
"skimming," appeared in FmHA statistics which showed
certain states consistently serving persons with higher incomes
than their neighboring states when no other factors seemed to
justify the differences.

122 See Housing Assistance Council, Inc., The Federal
Government and Rural Housing (Washington, D.C., May 1,
1973).
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income for the area."**® Second, it required that at
least 30% of the assistance made available in any
area of any state in any fiscal year shall, to the ex-
tent practicable, benefit persons with incomes be-
low 50% of the median for that area.®* In 1983,
Congress required that not less than 40% of the
funds appropriated for the Section 502 loan pro-
gram be set aside for persons with very low income,
and that not less than 30% of the funds allocated to
each state under that program be made available to
very low-income persons or families.'?®

In 1990, Congress prescribed statutory
standards for allocating Section 502 guaranteed loan
funds'®® and gave funding priority to first-time
homebuyers.*” It also required FmHA to target 100
counties and communities, as well as colonias,*® as
undeserved areas and, as of Fiscal Year 1992, to
direct to those areas five percent of the aggregate of
the funds allocated in each fiscal year for the Sec-
tions 502, 504, and 524 programs.**°

In response to the legislation, FMHA has
modified its allocation formulas and published them
in the Code of Federal Regulations.**® It also re-
quires its state offices to allocate funds for major
programs, such as the Sections 502 and 515 pro-
grams, to district and county offices on the same

123 See 42 U.S.C.A. §§ 1471(b)(4) and 1437 (West 2003) (the
statute has since been changed to conform the definition to
that adopted by Congress for the Section 8 program). The
statute authorizes certain adjustments that are not particularly
important in this discussion.

1241d. § 1487(0)(2).

1251d, § 1472(d).

1251d, § 1472(h)(11).

271d. § 1472(h)(4)(A).

128 Generally, a colonia is a community in the state of Arizona,
California, New Mexico or Texas that existed prior to
November 29, 1990; lacks potable water supplies, an adequate
sewage system and decent, safe and sanitary housing; and is
within 150 miles of the border with Mexico. 1d. § 1479(f)(8).
129 1d. § 1479(f).

130 See 7 C.F.R. Part 1940, Subpart L (2009). For example,
there are five criteria that determine the amount of Section 502
funds distributed to each state. The criteria used and the
weights given to each are: the state's percentage of the national
number of rural occupied substandard units (25%), the state's
percentage of the national rural population (10%), the state's
percentage of the national rural population in places with less
than 2,500 population (15%), the state's percentage of the
national rural households between 50% and 80% of the area
median income (30%), and the state's percentage of the
national number of rural households below 50% of the area
median income (20%). Id. § 1940.565(b).
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basis as FmHA national allocations are made. The
state allocations are now published annually in
RD/RHS administrative notices, as are the counties
and communities that RD/RHS has designated as
undeserved areas.

Most importantly, RD/RHS has revised the
manner by which Section 502 loan funds are made
available to individual borrowers by eliminating the
first-come, first-served application processing Sys-
tem and, instead, adopting a system of approving
loans on a priority basis. Under this system, highest
priority is given to existing borrowers who need
subsequent loans; second priority is given to loans
made to purchasers of real estate owned by the
agency; third priority is given to applicants who
face housing related hardships; fourth priority is
given to applicants who are participating in the self-
help housing program. All other applications are
processed on a first come first served basis.**

Unfortunately, notwithstanding all of these
changes, RD/RHS has been experiencing some
problems recently in meeting the 40% goal estab-
lished by Congress. It is not clear exactly why low-
income borrowers are not being served to the same
extent that they were before. In all likelihood, the
capacity to serve very low income households has
been affected by housing costs that have increased
disproportionally to income.

Usually at the beginning of a fiscal year's
fourth quarter, after all applications should have
been ranked and funded by each state, the National
Office pools any remaining but unobligated funds
and makes them available to individual states on an
individual application and first-come, first-served
basis. You should ask for an allocation from the re-
serves or pooled funds when legal services clients
face an extreme hardship and the local or state
RD/RHS office maintains that it has no funds with
which to assist the applicant.

1.9 RECURRING THEMES IN FEDERAL
AND RD/RHS HOUSING POLICIES

Effective representation of poor people in
their struggle to secure decent and affordable hous-
ing requires an awareness of the many problems
they face, including the many, often conflicting,

BL7 C.F.R. § 3550.55 (2009).
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federal housing policies formulated in response to
those problems, and the competing interest groups
that have influenced policy development. From the
history of the federal housing programs over the
past 73 years, one can distill much valuable infor-
mation. Before discussing purchasers' rights in de-
tail, this section will briefly set out several signifi-
cant themes bearing upon the formulation and im-
plementation of the federal housing programs in
general and rural housing programs in particular.
This section is intended to provide an overview to
guide your judgment in deciding priorities and de-
veloping strategies.

1.9.1 OBTAINING A SUFFICIENT
SUPPLY OF DECENT AND
AFFORDABLE HOUSING FOR ALL
POOR PEOPLE

It is morally indefensible that the allocation
of America's economic resources denies many
members of this society decent housing at prices
they can afford. The formulation and implementa-
tion of federal housing programs must be guided by
the basic principle that no one should go without
decent housing. Indeed, this principle has gained
some political recognition. As long ago as 1949,
Congress enshrined as the cornerstone of our na-
tional housing policy "the realization as soon as fea-
sible of the goal of a decent home and a suitable
living environment for every American family."
This 1949 congressional action was preceded by the
policy declaration in the United States Housing Act
of 1937, committing the United States "to remedy
the unsafe and unsanitary housing conditions and
the acute shortage of decent, safe and sanitary
dwellings for families of low income in rural or ur-
ban communities, that are injurious to the health,
safety and morals of the citizens of the Nation."***
Congress reaffirmed this policy in 1968 by directing
that "the highest priority and emphasis should be
given to meeting the housing needs of those fami-
lies for which the national goal has not become a
reality."™*

13242 U.S.C.A. § 1441 (West 2003).

133 Former 42 U.S.C. § 1401 (West 1974), revised and now
codified at 42 U.S.C.A. § 1437 (West 2003).

13412 U.S.C.A. § 1701t (West 2001).

The obstacle to increasing the supply of de-
cent affordable housing has not been the problem of
convincing Congress that no one should be forced
to live in substandard housing or in housing beyond
their means. The problem has been in getting Con-
gress, the administrations, the states and local gov-
ernments, and private individuals to take the steps
necessary to realize the 1949 goal.

The 1949 Act set a production goal of
810,000 public housing units in the subsequent six
years. By the end of 1955, however, slightly fewer
than 194,000 of those units had been built.*** In
1968, Congress, after recognizing that the national
housing goal had not been met, optimistically de-
termined that it could be "substantially achieved
within the next decade by the construction or reha-
bilitation of twenty-six million housing units, six
million of these for low and moderate income fami-
lies."™*® Ten years later, Congress and the federal
government had fallen shamefully short of that
goal.*¥

One reason that the 6 million units promised
in 1968 were not delivered was that HUD and
FmHA were directed by President Nixon in January
of 1973 to make no additional commitments for any
subsidized housing units, even though funding for
those units had already been authorized and appro-
priated by Congress. HUD's unilateral decision to
halt development and restoration of low- and mod-
erate-income housing, euphemistically labeled a
moratorium, was one that neither Congress nor the
judicial system was willing to reverse.’®® One court
did reverse FmHA's attempt to extend the moratori-
um to its subsidized housing programs, but only af-

135 See REPORT OF THE PRESIDENT'S COMMITTEE ON
URBAN HOUSING, A DECENT HOME, 56, 61
(Washington, D.C.: U.S. Gov't Printing Office, Dec. 11,
1968).

136 See Housing and Urban Development Act of 1968, Pub. L.
No. 90-448, § 1601, 82 Stat. 601 (Aug. 1, 1968), codified at
42 U.S.C.A. § 1441a (West 2003). Of the six million units,
FmHA was assigned responsibility for producing 1.486
million of them. UNITED STATES PRESIDENT, SECOND
ANNUAL REPORT ON NATIONAL HOUSING GOALS
(1970).

37 See Housing Assistance Council, Inc., Rural Housing
Goals and Gaps (Washington, D.C., 1977) and Goals Are Not
Enough (Washington, D.C., 1980).

138 See Pennsylvania v. Lynn, supra note 56.
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ter they had been inoperative for nearly eight
months.**

The promised units also were not delivered
because during the last half of the 1970s, Congress
repeatedly joined the executive branch in a cam-
paign to reduce appropriations for additional subsi-
dized housing. Although FmHA funding faired
comparatively better than HUD funding during this
period, the total number of units for which funds
were appropriated fell critically short of the number
needed to meet the 1968 housing goals.**°

During the decade of the 1980s, the rate of
expansion of the federally subsidized housing sup-
ply for low-income families was further radically
reduced. In 1981, the administration introduced the
notion of capping the number of families assisted
under the federal programs at approximately 4 mil-
lion nationwide, but it eventually abandoned the
notion of a cap. However, funding for additional
families fell well below even a 100,000-unit-per-
annum level in Fiscal Year 1982, and in most years
thereafter, it hovered between 75,000 and 100,000
units. Despite a demonstrable need, the number of
federally subsidized units that became available for
additional families during the 1980s is less than
one-third the number of units provided in the 1970s.

During the 1990s, the decline in funding for
housing assistance for low-income rural households
continued. Annual funding for the RD/RHS single
family program was either held steady or was re-
duced, thereby causing a reduction in the number of
units financed. By 2002, the number of Section 502
direct loans financed had decreased to fewer than
16,500.

The George W. Bush administration tried to
simply terminate the Section 502 direct loan pro-
gram by proposing the termination of all program
funding, something that Congress rejected. None-
theless, by 2008, the total number of Section 502
loans produced fell to fewer than 10,000.

One of the major tasks facing poor people
and their representatives is to pressure RD/RHS,
HUD, the Office of Management and Budget, the
President, and Congress for more money to subsi-

139 pealo v. FMHA, supra note 56.

140 Between 1968 and 1978, FmHA produced 824,940 units or
61% of its goal of 1.486 million units. Housing Assistance
Council, Inc., Goals Are Not Enough at 12 (Washington, D.C.,
1980).
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dize housing for poor people. Rural poor people
should also fight to obtain a larger portion of any
increased housing funding due to the higher inci-
dence of poverty and substandard housing in rural
areas and to offset the disproportionate level of re-
sources channeled into urban areas.

But the struggle is not merely to get more
money for housing. It is equally important to pre-
vent Congress, the administration, and special inter-
est groups from diverting to middle- and upper-
income people the limited funds available to meet
very low-income peoples' needs. In the RD/RHS
context this is graphically demonstrated by the re-
duction in direct Section 502 funding and a dra-
matic increase in funding available for Section 502
Guaranteed loans, which serve moderate- and above
moderate-income households. The most glaring ex-
ample of such diversion is the income tax policy of
allowing homeowners a federal income tax deduc-
tion for property taxes and mortgage interest. In
Fiscal Year 2009, for example, those deductions are
expected to cost the federal government over $115
billion in lost revenue,*** an amount more than four
times the low-income housing subsidies paid out by
the federal government in that same year.*?

The diversion of scarce funds to middle- and
upper-income people has not been limited to provi-
sions of the Internal Revenue Code. The history of
the low-income housing programs is replete with
examples of efforts by special interest groups, ad-
ministrations, and sometimes Congress itself to shift
the subsidy focus away from those in greatest need
to those who have a much better chance of obtain-
ing housing in the private market. Two examples
are the maximum income limits for the Section 8
program and the definition of maximum low in-
come for the RD/RHS programs, both of which are
set at 80 percent of area median income. These pro-
grams, which are intended to meet the housing
needs of low-income persons, have income limits

141 See Harney, Taking Aim at the Top Tax Bracket, Budget
Proposes New Limits on Mortgage Interest, (Mar. 31, 2009)
(available at The Real Deal Online, http://therealdeal.com/
newyork/articles/ken-harney-taking-aim-at-the-top-taxbracket,
last visited 10.4.09).

142 See E. Lazere et al., Center on Budget and Policy Priorities
and the Low Income Housing Information Service, A PLACE
TO CALL HOME (Washington, D.C., 1991).
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identical to the old FHA moderate-income Section
221(d)(3) program adopted in 1961.'*

1.9.2 HOW SHOULD HOUSING
SUBSIDIES BE PROVIDED?

1.9.2.1 The Role of Private Enterprise

Over the years, ideas concerning the provi-
sion of housing subsidies have evolved considera-
bly. One of the primary issues has been the extent
of private involvement in the process of providing
subsidized housing. Initially, in the 1930s, the fed-
eral government developed, constructed, and man-
aged public and farmworker housing without local
government or significant private involvement. In-
deed, FMHA and RD/RHS have directly financed
the construction of single family housing without
the involvement of private lenders until the early
1990s.

Today, private enterprise develops, con-
structs, owns, and/or manages virtually all federally
assisted rental housing. This has obvious and often
disastrous consequences for the beneficiaries of the
federal housing programs. For example, homeown-
ers under the RD/RHS guaranteed loan program
have not been extended rights that direct loan bor-
rowers have, such as the right to a moratorium, to
appeal adverse decisions, and to refinance their
loans with a direct loan in the event of a default that
is caused by circumstances beyond the borrower’s
control, such as loss of income or death of a family
member.**

1.9.2.2 Homeownership Versus Rental
Housing

Whether subsidized housing, particularly ru-
ral subsidized housing, should be available for
homeownership or for rent is another controversial
policy issue. Practically all federally assisted hous-
ing built in rural areas prior to 1970 was homeown-
ership housing. Since then, an ever-increasing pro-
portion of such housing has been rental housing.
More importantly, low-income persons had been
able to purchase single-family homes prior to 1970;
today, homeownership is generally beyond their

143 See 42 U.S.C.A. § 1437(f)(1) (West 2003).
%4 For a discussion of these rights see §6.11.

reach. Rising costs and Congress' unwillingness to
extend deeper subsidies to the homeownership
housing programs have made single-family housing
unaffordable to low-income families. Despite argu-
ments that homeownership is more suitable to rural
than urban areas, that rental housing cannot be op-
erated economically in small communities, and that
homeownership subsidies are probably less costly
than rental subsidies, Congress has been unwilling,
with two minor exceptions,** to extend deep subsi-
dies to low-income homeowners.**® The reason
most often cited is cost; however, many believe that
the real reason homeownership subsidies for low-
income persons have not passed is Congress's reluc-
tance to provide new homeownership opportunities
to low-income persons when those same opportuni-
ties are becoming scarce for middle-income fami-
lies.

1.9.2.3 The Density Debate

Whether housing should be provided in
large developments or in scattered sites is an issue
debated primarily in urban areas, but this question is
also relevant to rural housing. Most early FmHA-
financed housing was constructed on farms, in un-
developed areas, and in towns with fewer than
2,500 persons. Expansion of the FmHA service ar-
ea, application of more stringent development and
construction standards, and purported economies of
scale in construction and management, as well as
FmHA's concern for its security value, have
changed the pattern of development. By regulation,
FmHA has required that single-family housing be
constructed in subdivisions with paved roads, curbs
and gutters, and central water and sewer systems.

145 1n 1983, Congress authorized FmMHA to extend the term of
the Section 502 loan to 38 years whenever it is necessary to
extend the term in order to make a Section 502 loan affordable
to a borrower whose household income is within 60 percent of
the area's median income. 42 U.S.C.A. § 1472(a)(2) (West
2003). In 1990, it authorized a deferred mortgage
demonstration program which authorizes FmHA to defer up to
25 percent of the monthly payment due on a Section 502 loan
in order to make it affordable to very low-income families. Id.
§ 1472(9).

1% 1n 1979, Congress enacted the Homeownership Assistance
Program, which authorizes the extension of deep subsidies for
homeownership loans. 42 U.S.C.A. § 1490a(1)(C) (West
2003). Unfortunately, Congress never appropriated any funds
for it
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As a result, if rural low-income people want subsi-
dized housing, they are forced to live in more ur-
banized and highly developed areas.

In recent years, rural housing advocates
have persuaded Congress to restrict RD/RHS' ef-
forts to concentrate rural residents in more densely
populated areas by requiring it to target its assis-
tance to undeserved areas,*’ authorizing grants for
the construction of RD/RHS-financed housing when
the reasonable cost of the housing exceeds the ap-
praised value due to the market in which the hous-
ing is located,**® prohibiting RD/RHS from refusing
to make loans in areas that it considers excessively
rural in character or excessively remote,** and by
prohibiting RD/RHS from giving funding prefer-
ence to projects located in communities that have
particular essential services.*®

1.9.2.4 New Construction Versus Existing
Units

The issue of whether subsidized units should
be in newly constructed, substantially rehabilitated,
or in older buildings, has produced numerous battles
in the urban housing programs. This has had an ef-
fect on the rural programs. With the exception of
the Section 504 program and a very small portion of
the Section 502 program, practically all FmHA
housing financed before 1970 was newly construct-
ed. The policy favoring new construction was modi-
fied substantially after adoption of the Housing and
Community Development Act of 1974,' which
placed special emphasis upon the preservation of
existing housing.

In 1973, only 28% of FmHA Section 502
loans were used to purchase existing housing; by
1980, 41% of all homes purchased with Section 502
funds were existing structures. By Fiscal Year 20009,
the pattern had reversed. Only 36% of the Section
502 loans were made for new construction, while
62% were for the purchase of existing homes.™? In
addition, the number of Section 504 loans and

Y7 d. § 1479(f).

18 1d. § 1472(f)(2).

191d. 88 1472(F)(2) and 1485(z)(1).

1501d. § 1485(z)(2).

B pyb. L. No. 93-383, 88 Stat. 633 (1974).

52 The remaining loans were for refinancing or repair of
existing loans.
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grants used for the repair of existing structures grew
from approximately 3,000 in 1973 to nearly 7,000
in 1980. Unfortunately, the reduction in FmHA ap-
propriations reduced that number to below 6,000 by
1992. Due to the fact that appropriations for the
programs tripled to $67 million by Fiscal Year
2008, the total number of loans and grants made
that year only increased to 9,700. In all likelihood,
the disparity was caused by increased housing re-
pair costs.

Numerous factors have influenced the policy
change from promoting new construction to utiliz-
ing existing housing. For one thing, it is cheaper to
finance and subsidize the purchase of an existing
dwelling than a new dwelling. Other advantages to
existing units include their availability in areas
where new construction may not be taking place
and in the likelihood of their having amenities not
available in newly constructed subsidized housing.

At the same time, there are also disad-
vantages. Because existing housing is older, there is
a greater possibility that it will be substandard and
lack adequate insulation or other energy saving de-
vices. On the other hand, newly constructed housing
in FHA- and RD/RHS-subsidized developments has
a history of rapid deterioration.

The new construction and substantial reha-
bilitation programs have the advantageous effect of
increasing the supply of housing. In contrast, pro-
grams promoting use of existing housing inflate
housing prices or rents. Developers and builders, of
course, prefer the new construction or substantial
rehabilitation programs.

1.9.2.5 Housing Allowances Versus Income
Maintenance

From time to time, policymakers have con-
sidered whether poor people's housing needs should
be met by providing housing allowances, or even
more radically, by folding shelter costs into an
overall income-maintenance scheme. Advocates of
such policies point out that, unlike the present hous-
ing subsidy programs, a housing allowance would
promote:

e universal availability of the subsidies to all

eligible applicants;

e greater control of the housing subsidy

money by the recipients themselves;
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e less diversion of the subsidy dollars to the
housing industry and governmental mid-
dlemen; and

e fewer incidents of inappropriate site selec-
tion, poor management, poor maintenance,
and financial failure, which have typified
extensive government involvement in sub-
sidized developments.

Whenever such proposals are raised, numer-
ous interest groups come to the defense of existing
programs. Builders and developers attack the hous-
ing allowance proposals because they prefer the
higher profits to be derived from subsidy programs
that promote housing construction and rehabilita-
tion. HUD, RD/RHS and state and local govern-
ment bureaucrats fight for the existing programs
because their jobs depend upon the programs' con-
tinued funding. Politicians respond to the interests
of moderate-income people who presently receive
some subsidy benefits, but who might be ineligible
for or unwilling to accept direct housing allowances
or welfare payments under a true income-
maintenance scheme.

Moreover, there are strong arguments, often
advanced by low-income housing advocates, that a
housing allowance or income maintenance scheme
would be worse for poor people than the present
housing subsidy programs. First, payments under
such a scheme are likely to be minimal and there-
fore insufficient to meet shelter needs. Historically,
welfare payments have run well below the amount
needed for survival. An income maintenance
scheme would probably be adequate only if sup-
plemented by special categorical assistance such as
housing, medical, and food subsidies. Second, be-
cause the housing allowance would not necessarily
increase the housing supply, the additional spending
power provided to low-income people would prob-
ably result only in increased rents, absent effective
rent control laws. A housing allowance will not
produce better quality housing, nor will it give poor
families better bargaining power with their land-
lords or home sellers. Furthermore, it would not
give significant relief from high housing costs if a
good deal of the allowance goes to pay increased
rents or mortgage payments. Finally, any subsidy
that pushes tenants into the private market will re-
duce their rights vis-a-vis landlords and financiers,

since private tenants and homeowners have substan-
tially fewer rights than federal housing tenants and
homeowners.

1.9.2.6 Time Limits

Since the mid-1990s, when Congress placed
time restrictions on receiving TANF, policymakers
have proposed the establishment of time limits for
receiving housing assistance.

Such a policy would likely be disastrous in
the single family homeownership program. It would
likely deprive fixed income households from receiv-
ing home loans and may lessen the capacity of oth-
ers to receive long term home loans. Nonetheless,
time limit proposals are likely to surface in the fu-
ture as federal housing policies change.

1.9.3 WHO SHOULD RECEIVE THE
LIMITED AMOUNTS OF HOUSING
SUBSIDIES?

The housing subsidy programs are unlike the
former federally funded welfare programs, which
made payments to every eligible applicant. Con-
gress has never appropriated sufficient funding to
provide housing subsidies to all eligible persons. As
a result, the number of applicants for each housing
program far exceeds the number of available units.

This lack of sufficient funding to serve all
who need assistance has created disputes about
which income groups should be the recipients of
limited federal subsidies. The history of the low-
income housing programs is replete with examples
of efforts by special interest groups, the various
administrations and sometimes even Congress itself
to shift the subsidy focus away from those with the
lowest incomes and the greatest need to those who
have a much better chance of fending for them-
selves in the private housing market.

Because of insufficient funding, decisions
must also be made as to which applicants will be
denied assistance. Although some obligations have
been placed on RD/RHS to serve low-income
households, under the single-family programs, this
power still belongs to the local RD/RHS official.

Beyond the question of income, there are
other significant factors in setting selection priori-
ties for families to participate in the federally subsi-
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dized housing programs. On several occasions,
Congress amended the HUD federal housing subsi-
dy programs to create priorities for applicants who
are being involuntarily displaced, who reside in
substandard housing, who pay more than 50% of
their income for rent, or who are homeless or living
in shelters.’®® These priorities reflect a congression-
al judgment that otherwise eligible families living in
shelters, facing displacement, residing in substand-
ard housing, or paying excessive portions of their
incomes for rent should receive, before others, the
limited federal housing subsidies. Unfortunately,
similar priorities have not been attached to the rural
homeownership programs.

Funding is not the only factor affecting the
selection process. Past performance as a tenant or
borrower will often determine whether a particular
applicant will qualify for admission to a rental pro-
ject or qualify for a RD/RHS loan. For the rejected
applicant, this not only means that the family cannot
reside in a particular project or home, but also that it
will not be able to obtain the desperately needed
housing subsidies to reside anywhere else.

Numerous controversies have developed re-
garding landlords' and RD/RHS officials exercise of
their selection powers under the subsidy programs.
Sometimes those controversies have involved legit-
imate policy choices, such as whether an applicant's
past behavior may be considered, and if so, which
types of past behavior, such as unjustified nonpay-
ment of rent, are relevant. Other controversies stem
from abuses of power such as a RD/RHS officials'
unwillingness to make a loan to a welfare recipient.

Unfortunately, a great deal of the low-
income housing advocates' limited resources is ex-
pended at the congressional level and the RD/RHS
trying to curb abuses of power in the applicant se-
lection process. Yet, as long as the system grants
fewer subsidies than are needed and gives landlords
and RD/RHS officials the power to choose among
eligible applicants, strict substantive standards to
control abuse of that power will be necessary. In
addition, applicants, borrowers, and tenants will
have to fight for and closely monitor stringent pro-
cedural protections in order to detect and correct
abuses as they occur.

153 See, e.g., 42 U.S.C.A. § 1437f(d)(1)(A) (West 2003).
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1.9.4 HOW MUCH SHOULD PEOPLE PAY
AND HOW DEEP SHOULD THE
GOVERNMENT SUBSIDY BE?

Another policy change in the subsidized
housing programs concerns the amount of the
monthly payment subsidized families should make
and, correspondingly, the amount of subsidy the
government should provide.

Home purchasers using the Section 502 pro-
gram have fared worse than tenants in the tenant
payment/government subsidy struggle. The Section
502 program started as one offering slightly below
market interest rates. Purchasers were expected to
pay all the costs of owning and operating their
home, but received only a subsidized interest rate.

As home costs and interest rates began to
rise, the FmHA interest rate was maintained at near
the original level. This effectively increased the
subsidy and implied acknowledgement by the gov-
ernment of its need to subsidize homeownership. In
1968, the Interest Credit program was extended to
home purchasers under the Section 502 program.
With Interest Credit, the purchasers' effective inter-
est rate was reduced to a level as low as one per-
cent. Participating households paid the higher of 20
percent of their income or the effective one-percent
interest. Although this represented a substantial sav-
ings, home purchasers were still required to repay
principal and interest (albeit at the reduced level),
taxes, insurance, utilities, and maintenance.

As home costs and operating costs in-
creased, fewer and fewer low-income families could
afford to purchase homes, even at a one-percent in-
terest rate. By the mid-1970s, most people conceded
that the new construction Section 502 program no
longer served truly low-income persons. In 1977,
Congress passed the Home Ownership Assistance
Program (HOAP) in an attempt to provide low-
income home purchasers the same subsidy as ten-
ants receiving Rental Assistance in the Rural Rental
Housing Program. The program authorized FmHA
to subsidize the difference between the full cost of
amortizing and maintaining a home and 25% of the
purchaser's income. Unfortunately, even though
Congress tried to reduce the fiscal impact of the
subsidy by providing recapture of a major portion of
it upon sale or transfer of the home and by limiting
the scope of the program, the House Appropriations
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Committee never approved funding for the pro-
gram. As noted earlier, the only concessions Con-
gress has made for low-income homeowners has
been to increase the period of amortization for Sec-
tion 502 loans for some borrowers to 38 years and,
for a limited time, to authorize a deferred mortgage
demonstration program.

In the early 1990’s, Congress, in response to
the mounting concern about budget deficits, consid-
ered reducing the level of subsidy that was being
made available to Section 502 homeowners. In that
discussion, suggestions were made that the Interest
Credit subsidy should be based on homeowners
paying 30 percent of adjusted income for shelter
just like renters in FmHA housing. While the argu-
ment is often couched in terms of equity, in fact it is
nothing but a budget cutting measure. In most in-
stances, homeowners pay in excess of 30 percent of
income for shelter when one considers the cost of
maintenance and utilities that are not included in the
Section 502 payment calculations and are included
in the rental housing subsidy calculations.

While Congress never changed the percent-
age of income that homeowners should pay for par-
ticipating in the homeownership program, RD/RHS
did. For new borrowers, RD/RHS introduced, in
1996, what is now known as the Payment Assis-
tance | program, Under that program the minimum
amount that a borrower had to pay for principal, in-
terest, taxes and insurance, was raised to 22% if the
borrower’s income was within the RD/RHS very
low income range, 24% if the borrower’s adjusted
income was within 65% of the area’s adjusted in-
come, and 26% if the borrower’s income was within
65% and 80% of the area’s median income.

In 2009, RD introduced the Payment Assis-
tance 1l subsidy program for new borrowers. Under
that program borrowers are now required to pay
24% of income for principal, interest, taxes and in-
surance.

While no one has formally looked at the cor-
relation between subsidy and ability to qualify for
RD/RHS loans, it is not surprising that RD/RHS is
having difficulty directing 40% of its Section 502
loans to borrowers whose incomes are considered
low income.

Regardless of the level of income that is de-
voted to PITI payments, there are also disputes
about what can be fairly included in income and

what deductions from income should be allowed.
There are recurring disputes about whether income
that is not available to the household, such as child
support payments made to others and earnings of
temporarily absent household members that are not
remitted to the household, should be counted as
household income.

In the early 1970’s Congress decided that
households should be able to deduct $300 from
household income for each dependant household
member. Despite the ravages of inflation over 30
years since then, Congress has only raised the de-
duction to $480 and that was in 1983. As each year
passes, this deduction becomes less meaningful and
makes it more difficult for low-income households
to qualify for Section 502 loans.

1.9.5 RURAL HOUSING PROGRAMS
SHOULD RESPOND TO SPECIAL RURAL
NEEDS

Historically, it has been assumed that hous-
ing programs developed for urban areas will also
serve the needs of rural areas. Thus, the National
Housing Act of 1934, while acknowledging the
need for decent, safe, and sanitary housing in rural
areas, did not recognize the need for any special ru-
ral programs. It was not until 15 years later, in the
Housing Act of 1949, that Congress recognized that
the FHA programs were not functioning in rural ar-
eas because the mortgage credit institutions upon
which they were dependent were not operating
there. Congress therefore passed the Section 502
program, modeling it after the FHA Section 203
program.

When Congress enacted the public housing
program in the same Housing Act of 1949, it ig-
nored the FHA experience and assumed that the
public housing program would also effectively
serve rural areas. In fact, it did not. A 1973 study
analyzing the distribution of public housing showed
that the program had a clear urban bias, and that
nearly one half of the nation's counties, most of
which may be characterized as rural, had no public
housing.™*

>4 Rural Housing Alliance/Housing Assistance Council, Inc.,
Public Housing: Where 1t Is and Isn't (Washington, D.C.,
1973).
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Ironically, at the time the public housing
program began experiencing difficulties in urban
areas, it was rapidly gaining popularity in rural are-
as. Nevertheless, the President and the Congress
looked only at the urban experience in deciding, in
1974, to terminate the conventional public housing
program.

The FHA Section 202 elderly housing pro-
gram, enacted in 1959, was another program that
originally was to operate in both urban and rural
areas, but few Section 202 projects were construct-
ed in rural localities. Within three years, Congress
recognized the problem and created the parallel
Section 515 program.

The history of rural housing is replete with
similar experiences. The FHA Section 221(d)(3)
Below-Market Interest Rate program, created in
1959, was not extended to rural areas until 1965.
The Rent Supplement program, which was available
with FHA Section 221(d)(3) financing beginning in
1965, was not replicated for rural areas until 1974,
and then not implemented until 1978.

By design or otherwise, rural programs have
also been severely constrained by requirements im-
posed on urban programs. For example, the con-
struction and design standards applicable to
HUD/FHA housing have often been applied to
RD/RHS housing. Requirements characteristic of
urban and suburban developments, such as central
water and sewer systems and curbs and gutters, are
standard requirements in RD/RHS developments.
Davis-Bacon Act wage rules applicable to some
RD/RHS programs are typically developed for only
urban areas and extended to cover neighboring rural
areas, even though wage rates in those areas are
generally lower. Even those RD/RHS programs that
were not modeled after urban programs, but were
designed to meet special rural needs, contain re-
quirements applicable only to urban housing. A
good example is farm labor housing, which until
1980 had to meet the HUD Minimum Property
Standards and be designed for year-round occupan-
cy. That the housing would not be occupied on a
year-round basis or that it may not need to last 40
years apparently were not factors to be considered.

The HUD Section 8 certificate program and
voucher programs are yet other examples of urban
programs being assumed to operate equally well in
rural areas. In fact, some of the assumptions under-
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lying these programs are not necessarily true for
rural areas. For example, rural areas have a dispro-
portionate share of substandard housing; conse-
quently, it is more difficult to rent housing that
meets the programs' quality standards. The pro-
grams also assume that residents have ready access
to agencies, such as public housing authorities, that
administer the programs. In fact, not all rural areas
have public housing authorities and the administra-
tive function had to be taken over by state housing
finance agencies or the state government, that often
are not readily accessible to rural residents.

Initiatives in rural housing have been limited
or opposed for a variety of reasons related to urban
housing biases. For example, rural housing devel-
opment has been hampered by unrealistic expecta-
tions of what rural people want or need and by mis-
conceptions of what is marketable in rural areas.
The implementation of the Homeownership Assis-
tance Program (HOAP) has been opposed for fear
that such a program would have to be expanded to
urban areas and thus would become too costly.

If the housing needs of rural people, and
particularly of the rural poor, are to be addressed,
we will need to stop assuming that programs de-
signed for urban areas are equally effective in rural
areas. We will need to look at the special needs of
rural people, analyze the magnitude and scope of
rural housing problems, and design solutions and
programs that address these problems without hav-
ing to worry about the possibility of having to ex-
pand those solutions to urban areas.

1.9.6 HOUSING PLANS AND
STRATEGIES

From time to time, Congress imposes upon
local governments requirements that they analyze
their housing needs, including housing for poor
people, and develop plans to meet those needs. In
1954, Congress made each locality develop a
Workable Program for Community Improvement if
they wanted to qualify for federal urban renewal
money and other housing-related federal funds.**®
When Congress replaced urban renewal and other
categorical improvement programs with the Com-
munity Development Block Grant (CDBG) pro-

15542 U.S.C.A. § 1451(c) (West 2003); Pub. L. No. 83-560, §
303, 68 Stat. 590, 623 (Aug. 2, 1954).
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gram, it required all participating localities to de-
velop a Housing Assistance Plan. In that plan, the
local government was required to survey the condi-
tion of the community's housing stock, assess local
housing assistance needs and set out "realistic" ac-
tivities "best suited” to meet those needs, designat-
ing locations for proposed federally or state-assisted
housing.*®

In 1990, Congress replaced the Housing As-
sistance Plan requirement with the Comprehensive
Housing Affordability Strategy (CHAS) require-
ment.™®’ Under that requirement, any state or local
government that seeks assistance from HUD must
first develop and secure HUD approval of its
CHAS. The strategy must analyze the community's
housing needs for the following five years, the
needs of homeless persons, the local housing mar-
ket, any public policies that affect the cost or devel-
opment of housing, and the resources available to
meet the needs. The strategy must also include a
plan for addressing the needs that exist, and antici-
pated use of funds under various HUD programs,
such as HOME, CDBG, the United States Housing
Act, the McKinney Act, and the Low Income Hous-
ing Tax Credit program. The plan must also assess
the locality's public housing program. The CHAS
must explain how the locality will monitor housing
activities within its jurisdiction to ensure compli-
ance with the governing federal law. In the strategy,
the locality must certify that it will affirmatively
further fair housing and that it is in compliance with
any applicable CDBG anti-displacement plan.

In 1994, the CHAS was folded into the
HUD “Consolidated Plan” process by HUD regula-
tions while extending its coverage to additional
programs, including Community Development
Block Grants, Emergency Shelter Grants and Hous-
ing Opportunities for Persons with AIDS.

Members of the public must be allowed to
participate in the development of the CHAS and any
substantial amendments that are submitted to HUD
for approval.**® HUD is given 60 days to review and

156 See 42 U.S.C.A. § 5304(c) (WEST, WESTLAW, Current
through P.L. 111-69 (excluding P.L. 111-67 and 111-68)
approved 10-1-09); 24 C.F.R. § 570.306 (1991). See also An
Advocacy Guide to the Community Development Block Grant
Program, 12 CLEARINGHOUSE REV. 601, 628-636 (Jan.
Supp. 1979).

5742 U.S.C.A. § 12705 (West 2003).

8 |d. § 12707.

decide whether to approve the strategy™ and
HUD's approval is subject to limited judicial re-
view.'®® Each year the locality must review its per-
formance and submit a report to HUD, and HUD, in
turn, must perform a review of the locality's pro-
gress.'®*

These strategies and performance reports
may prove to be a helpful source of information
about the housing conditions in a locality and the
plans for resolving the problems. In addition, be-
coming involved in the strategy process may lead to
actions that will alleviate some clients' housing
problems, because the plans are supposed to influ-
ence the actual development of housing in the near
future.

Although useful as an informational re-
source, a locality's or state's Consolidated Plan has
had little influence initially on the type of RD/RHS
housing that will be developed in a community be-
cause the vast preponderance of RD/RHS housing,
particularly single family housing, has been devel-
oped by private sponsors who were not required to
comply with a CHAS.

1.9.7 HOUSING PAROCHIALISM: THE
IMPORTANCE OF COORDINATING
HOUSING STRATEGIES WITH
OVERALL NEIGHBORHOOD
IMPROVEMENT AND ANTI-POVERTY
EFFORTS

There is a disturbing tendency among hous-
ing specialists, both in government and, to a lesser
extent, in legal services programs, to focus solely on
low-income housing problems. Specialization often
encourages tunnel vision, ignoring the rest of the
neighborhood components and persistent problems
facing low-income families, including the lack of
jobs, inadequate incomes, and poor educational fa-
cilities and health services. Frequently, as a result,
the housing efforts fail. Improving one building, or
one part of a neighborhood, does not significantly
enhance the living environment if the rest of the
neighborhood is plagued by physical deterioration;
rampant crime; and inadequate commercial ser-
vices, job opportunities, and public transportation.

1591d. § 12705(c).
16014, § 12708(c).
181 1d. § 12708(b).
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In short, people cannot improve their lives signifi-
cantly by merely obtaining a decent home. They
will remain oppressed by all of the other symptoms
of poverty.

Of course, the problems caused by the nar-
row focus of housing policymakers are compounded
by the manifestly elitist approach of seeking to
"give" low-income people decent housing, instead
of recognizing that they are entitled to have such
housing and to control its operation. Only when
low-income people have comprehensive rights to
decent homes, food, education, and health care, as
well as power over decisions affecting those rights,
will we have begun to mount an effective challenge
to the problems of poverty.

Over the years, federal housing and commu-
nity development programs, particularly those oper-
ating in urban areas, have reflected some recogni-
tion of both the importance of a coordinated ap-
proach and the need for program beneficiaries to
have decision-making power. Unfortunately, these
programs have usually lost sight of poor people.
The responsible officials tend to be much more con-
cerned about the well-being of the buildings and
other physical elements of the neighborhood than
the well-being of the residents. Too often, where
federal programs improve neighborhoods and pro-
vide new or rehabilitated housing, it is not for the
benefit of poor people or the long-term neighbor-
hood residents. Instead, the poor are displaced into
other, deteriorated areas with grossly overpriced
substandard housing. All the while, HUD and,
sometimes, RD/RHS officials stand by, doing noth-
ing. What is worse, the bureaucrats often vigorously
argue that too much concern about the plight of dis-
placed poor people might undermine the revitaliza-
tion momentum of private investors.

1.9.8 FAIR HOUSING AND CIVIL RIGHTS

A significant proportion of households ap-
plying for and assisted by RD/RHS loan and grant
programs are headed by people of color who are
protected against discrimination under federal civil
rights laws, including the Fair Housing Act (Title
VIII of the Civil Rights Act of 1968).°? Classes

162 42 U.S.C. 88 3601 et seq. (West 2003). For other
potentially applicable federal and state civil rights statutes, see
generally, Florence W. Roisman, An Outline of Principles,
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protected under this title include: race, color, reli-
gion, sex, familial status, national origin or people
with disabilities. Title VIII prohibits both intention-
al discrimination and, in all circuits that have con-
sidered the issue, actions producing unjustified dis-
criminatory impact or perpetuation segregation. In
addition, USDA and, therefore, RD/RHS have an
affirmative duty to further fair housing objectives.

Since President Kennedy’s issuance of Ex-
ecutive Order 11,063 in 1962 and enactment of the
Fair Housing Act six years later, federal agencies
and HUD and USDA in particular, have had an af-
firmative obligation to prevent racial discrimination
and to further fair housing in the administration of
their programs. At a minimum, this requires agen-
cies to collect relevant race and socio economic data
and to consider this information when making pro-
gram decisions.

In fact, RD/USDA is not known for its civil
rights enforcement. From its earliest days, when
County Committees, composed of local farmers,
were required to approve all FmHA loans, people of
color were frequently discriminated against in their
qualification for housing loans. This improved
somewhat when the County Committee authority to
approve housing loans was terminated. However,
discriminatory practices continued at local offices
through the actions of FmHA and RD officials.
These practices were never challenged in the hous-
ing context. However they were challenged by Afri-
can-American, Native American, Hispanic and fe-
male farmers who filed class action law suits alleg-
ing widespread racial discrimination in the farm
loan programs.'®® The first of these law suits,
brought by African American farmers settled with
the plaintiffs receiving over $1.25 billion in damag-
es.® The other law suits are still pending.

In many cases, the same persons that were
processing the FmMHA, RD/RHS farm loans were

Authorities, and Resources Regarding Housing
Discrimination and Segregation (Oct. 27, 2000), available at
http://nhlp.org.

183pjgford v. Glickman, No. 97-1978 (D.D.C. 1997); Brewing-
ton v. Glickman, No. 98-1693 (D.D.C. 1997); Keepseagle v.
Vilsack, No. 1:99CVv03119 (D.D.C. 1999); Garcia v. Vene-
man, No. 00-2445 (D.D.C. 2000).

184 Washington Post, Farmers See Ray of Hope in USDA Bias
Case (Sept. 29, 2009) available at: http://www.washington
post.com/wpdyn/content/article/2009/09/28/AR200909280383
8.html.
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also processing applications and requests for relief
under the housing programs. Even when other per-
sons were processing or assisting housing loan ap-
plicants or borrowers, there is no reason to believe
that they were treated differently than farmers. Ac-
cordingly, advocates should always think about dis-
crimination issues when reviewing how their clients
were served.

Fair housing complaints can be filed with
HUD, which is the agency charged with enforce-
ment of the Fair Housing Act."®> The USDA also
has a civil rights office which will consider discrim-
ination complaints filed against agency personnel.
Unfortunately, historically that office has not had
the best record of resolving complaints timely or in
favor of complainants.

The Obama administration has vowed to
improve diversity in agency staff and combat dis-
crimination in the department. It is too soon to tell
whether these efforts have or will succeed.

1.9.9 CONCLUSION

Although it is not possible to provide defini-
tive answers to all of these recurring policy con-
flicts, some guidelines do emerge. Efforts to im-
prove low-income people's living conditions must
not be narrowly focused on housing alone. Instead
they must be coordinated with their struggles to
meet other their needs, in recognition of the fact that
people need not only decent homes but also good
neighborhoods. The federal subsidies provided must
not merely be limited subsidies designed to cover
only capital costs, but rather subsidies adequate to
make the housing affordable by low-income people.
Subsidized housing units must remain available to
low-income people on a long-term basis. The pro-
grams must be designed and implemented in a man-
ner that will benefit both rural and urban poor, and
not primarily the middlemen who have too often
benefitted inordinately from past federal housing
policies. Subsidized programs must not divert
scarce housing resources to people of middle in-
come before meeting the needs of low-income
households, and the programs should provide de-
cent housing for all who are eligible, not just for a
small fraction of those in need. Finally, the corner-

18542 U.S.C.A. § 1437 3608(a) (West 2003).

stone of the housing programs must be a recognition
that low-income people are entitled to their homes
and that they have all the rights that flow from such
entitlement. Those rights include good maintenance,
affordable payments, and long-term security of ten-
ure. Aggressive pursuit of these principles in the
development and implementation of national hous-
ing policies will mark a substantial step in the
struggle of low-income people in America to im-
prove their lives.
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APPLYING FOR SECTION 502 LOANS
AND SECTION 504 LOANS AND GRANTS

CHAPTER 2
APPLYING FOR SECTION 502 LOANS
AND SECTION 504 LOANS AND GRANTS

2.1 INTRODUCTION

A very large percentage of the loan and
grant applications filed annually with RD/RHS are
rejected or withdrawn.’® Historically, countless
more persons were informed verbally that they are
ineligible for RHS assistance and were discouraged
from filing a formal loan or grant application.
Although many applicants are discouraged or
rejected for valid reasons, significant numbers are
discouraged by improper means or rejected for
improper reasons. This chapter reviews the process
by which applications are submitted to and
reviewed by RD/RHS, the standards used to
determine eligibility, and the procedural framework
of RHS' decision making process. It does not review
the process by which private lenders process
applications for RHS Section 502 guaranteed loans
because those loans are no longer subsidized and
few low- and very low-income households qualify
for the program.*®’

2.2 AN OVERVIEW OF THE APPLICATION
SUBMISSION PROCESS

Applications for RD/RHS loans or grants are
typically prepared and submitted to RD/RHS either
directly by the applicant or indirectly through
packagers, most of whom are contractors or
builders.

Pre-Qualification. RD/RHS encourages all
applicants to participate in a loan pre-qualification

168 Applications are considered withdrawn when an applicant
fails to submit all the information necessary to complete the loan
package within 30 days. Handbook 1-3550 3.6 B (7-8-09). (All
Rural Development Handbooks are available at: http://www.
rurdev.usda.gov/regs/hblist.html) or fails to respond to RHS
request that they reconfirm their interest in obtaining a loan. 7
C.F.R. § 3550.55(b)(3) (2009), Handbook 1-3550 { 3.15.

167 Regulations on processing guaranteed loans are codified at
7 C.F.R. §§ 3550.51 et. seq. (2009). The agency’s interpreta-
tion of those regulations can be found in Handbook 1-3550
(CHAPTER 3: Application Processing).

process,®® which is an informal mechanism by

which individuals can meet with an RD/RHS loan
originator to learn about the Section 502 loan pro-
gram and the application process, determine the
likelihood of eligibility based on income and other
factors, calculate the likely maximum loan amount
and encourage the early completion of required
homeownership education.®® The prequalification
meeting is not mandatory,’™® and based on that
meeting, the loan originator'’* may not refuse to
accept a formal application for a Section 502 loan.
Unfortunately, there is no readily available data
about the number of households who partake in the
pre-application process or the number of persons
who actually submit a formal application after a
pre-qualification meeting. Undoubtedly, however,
the process operates to discourage many households
from proceeding to file a formal application. Dis-
turbingly, persons who participate in the pre-
qualification process are never advised of the fact
that they have a statutory right to appeal adverse
agency decisions.*”® Consequently, for those per-
sons who do not submit a formal application, the
pre-qualification process operates to discourage
households from applying for Section 502 loans and
deprives these households from learning about their
due process appeal rights.

Direct submission by applicant. A person
who applies directly for an RD/RHS loan usually
submits the application in stages at the appropriate
RD Field Office.'”® On the applicant's initial visit,

168 See, generally, Handbook 1-3550, Chapter 3 3.1et. seq.
1697 C.F.R. §§ 3550.11 and 3550.53(i) (2009); Handbook 1-
3550 1 3.1 et. seq.; Homeownership Education Requirements
are found at Handbook 1-3550 { 3.4 (7-8-09).

70 Indeed, it is not even mentioned in RD/RHS regulations.

71 |_oan Originator is an agency employee who works with the
loan applicant, conducts the basic underwriting analysis, and
makes the loan approval or credit denial recommendation to
the Loan Approval Official. Handbook 1-3550 Glossary (Rev.
4-1-08).

172 See 7 C.F.R. §8 11.1 et. seq. (2009). See also Chapter 23,
infra.

173 See Chapter 1.3 for a discussion of the RHS Administration
and the RD Field Office structure.
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an RD official, usually a loan originator, will de-
termine whether the person has gone through the
pre-qualification process, and if not, will encourage
the applicant to do so. The local loan originator
should explain the basic documents and contents of
an application package. The forms that must be
completed are set out in the RD/RHS regulations
and handbook.™

When these forms are completed and
returned, RHS verifies the information and
assembles additional information needed to evaluate
the applicant's qualifications and credit needs.'”
The Loan Originator should determine whether the
applicant appears to meet the eligibility
requirements, listed in Chapter 4 of RD/RHS
Handbook 1-3550, within 30 days of receiving the
complete application.!”® This process includes
verification of the applicant's income,*”” including
income which is attributable to assets,'”® and a
check of the applicant's credit.’® Applicants must
be advised of their eligibility within 30 days of
submitting a completed application.*®

Applications of individuals or households
found eligible for Section 502 loans are separated
into one of two income groups depending on
whether the applicant's income is considered (1)

17 See 7 C.F.R. § 3550.55(a) (2009). The required forms are: RD
Form 410-4 ‘Application for Rural Housing Assistance’;
‘Uniform Residential Loan Application’ and the RD Form 3550-
1 *Authorization to Release Information’. Handbook 1-3550
3.5 A (7-8-09). These forms are available on the RD Website
http://www.rurdev.usda.gov/regs/formstoc.html.

5 In the case of Section 502 loans, RD/RHS may defer the
verification process until after it categorizes the applications in
accordance with priorities established by the agency. Handbook
1-3550 1 3.14 (Rev. 7-8-09).

% 1d. 1 3.10.

" Form RD 1910-5 (Rev. 12-08); 7 C.F.R. § 3550.54 (2009).
See 7 C.F.R. 88 3550.53(a) and (g) (2009); Handbook 1-3550 1
4.2 through 4.4 (Rev. 3-15-06).

%8 7 C.F.R. § 3550.54(d) (2009); Handbook 1-3550 {{ 4.5
through 4.8 (Rev. 3-19-08).

% Handbook 1-3550 {1 4.9 through 4.14 (Rev. 7-8-09). See 7
C.F.R. § 3550.53(h) (2009). When funds are not available to
complete processing of applications as they are received,
RD/RHS is instructed to conduct a preliminary review of the
applicant’s credit history and assist the applicant in addressing
any deficiencies pending the availability of funding. Handbook
1-3550 11 4.11 (Rev. 7-8-09).

180 \Where RD/RHS does not verify the applicant's employment
and credit history, the eligibility determination is preliminary
subject to later verification. Handbook 1- 3550, { 3.13 (Rev. 7-8-
09).
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very low-income or (2) low income, moderate in-
come, or other.’® Applications are next assigned to
one of four processing categories. First priority is
given to existing borrowers who request subsequent
loans to correct health and safety hazards. Second
priority is given to loans related to the sale of an
REO property or the transfer of an existing
RD/RHS financed property. Third priority is given
to applicants facing housing related hardships in-
cluding applicants who have been living in deficient
housing for more than 6 months, current homeown-
ers in danger of losing a property through foreclo-
sure, and other circumstances determined by
RD/RHS on a case-by-case basis to constitute a
hardship. Fourth priority is given to applicants seek-
ing loans for the construction of dwellings in an
RHS-approved Mutual Self-Help project or loans
that will leverage funding or financing from other
sources.'®

Applicants for funding who do not have a
processing priority may only have their applications
processed if no applications with priorities remain
unprocessed.'®

Category II, 11l and IV applications are
selected in category order on a quarterly basis or, if
necessary, more frequently, in accordance with the
level of funds that are available to the RD/RHS
office for loans to very low-income applicants and
other applicants that are not very low-income.'®
The number of applications selected should be
commensurate with the number of loans that can be
processed and approved during the quarter.'®®

A selected Section 502 loan applicant is
notified in writing of the decision and is asked to
submit all the information necessary for RD/RHS to
continue processing and approve the loan within a

181 RHS is required to set aside at least 40 percent of its annual
Section 502 appropriations for very low-income families or
persons and not less than 30 percent of the Section 502 funds
allocated to each state must be made available to those families
or persons. 42 U.S.C.A. § 1472(d) (West 2003).

182°7 C.F.R. 3550.55(c) (2009); Handbook 1-3550 { 3.14 B
(Rev. 7-08-09). Completed applications are processed within
each priority category according to the date of filing the
application. In the case of applications being filed on the same
date, veterans receive a preference.

1837 C.F.R. § 3550.55(c)(5) (2009).

184 See Note 182, supra. 42 US.C.AA. § 1472(d) (2003);
Handbook 1-3005 { 3.12 (Rev. 7-8-09).

185 Handbook 1-3550, 1 3.14 D (Rev. 1-9-08).
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reasonable time.*® This requires that the applicant
submit to RD/RHS complete information about the
house that is to be constructed, purchased, or
rehabilitated, documentation of income and
verification of expenses that are used to adjust
household income.*®’

Applications of individuals or households
found eligible for Section 504 loans or grants are
notified in writing and are asked to meet with the
Loan Originator to develop the full loan and/or
grant package. Within 30 days of determination of
eligibility the Loan Originator must visit the
property to identify which repairs are essential.
Photographs of the property and the items needing
repairs should be taken during this visit and at final
inspection.*®

Primary  responsibility  for  gathering
information necessary to complete a Section 502 or
Section 504 loan package rests with the applicant.*®
Therefore, if the applicant seeks a loan to construct
a new home, she or he may be required to locate
and option a site; develop plans, specifications, and
cost estimates; arrange for all necessary permits;
select a contractor; and enter into a conditional
construction contract. While RD/RHS staff is
obligated to provide applicants with some assistance
in developing this information,* it generally does
not.'®! Instead, it directs the applicant to a local
builder, realtor, or packager and suggests that the
applicant work with that person to complete the
necessary loan package materials.

Once the loan package or docket is
complete, the Loan Originator reviews it to confirm
that the applicant is eligible for the loan, that loan
funds will be used only for approved purposes, that
the proposed loan is sound, and that all construction
plans meet RD/RHS requirements. If everything is

18 1d. Applicants who fail to submit the required information

within 30 days are by-passed during the selected quarter but are
re-selected in the ensuing quarter. If they again fail to submit the
required information, they are given an additional 15 days in
which to submit the information or their application is
considered withdrawn.

187 Handbook 1-3550, { 3.14 D (Rev. 1-9-08).

188 Handbook 1-3550 § 12.3 (Rev. 11-7-08).

1897 C.F.R. §§ 3550.55 and 3550.104 (2009).

195ee, e.g., id. § 1924.5(f)(2) (2009).

191 USDA, Rural Housing Survey and an Analysis of Rural
Housing Programs (Mar. 19, 1979), at 18.

satisfactory, the Loan Originator will submit the
application to the Loan Approval Official who will
approve or reject the loan within 30 days and notify
the borrower of the decision.*

Depending on the time and method of con-
struction, a loan closing may take place any time
after the loan's approval. However, if the closing is
scheduled later than 120 days after verification of
employment, there is evidence to indicate a change
in financial status, or the applicant’s employment
status had changed within 6 months prior to submis-
sion of the application, the Loan Originator must
reverify the applicant’s income.*®® The Loan Origi-
nator should always reverify the applicant's eligibil-
ity prior to closing.*®*

Packagers. RD/RHS loan applications are
also processed through packagers. These are
builders, brokers, contractors and others, including
nonprofit organizations that participate in the Self-
Help housing Program,'™ who can provide
complete information on the applicant and the
house to be purchased, constructed, or repaired and
have the skills and knowledge to complete an
RD/RHS loan docket. Typically, packagers have a
self interest, such as the sale of a completed home.
Packaging fees paid to tax exempt public and
private nonprofit organizations are an eligible loan
cost.’®® Loan and grant funds may not be used for
fees, commission, or charges to for-profit entities
related to loan packaging or referral of prospective
applicants to RD/RHS.'*" The administrative cost of
packaging may be financed as long as the loan

192 Handbook 1-3550, { 8.2 (Rev. 12-19-07).

% 1d.18.6D.

% 1d. 186 E.

1% Starting in 1993, RD/RHS has made grants to nonprofit
organizations operating in designated underserved areas and
colonies to administer and coordinate a housing packaging
program. See Handbook 1-3550 { 3.5 B. and Attachment 3-A
(Packaging Applications) (Rev. 7-8-09).

1% gee 7 CF.R. 88 3550.52(d)(6)(Section 502 loans) and
3550.102(d)(5) (2009) (Section 504 loans and grants). Fees must
be reasonable for the area and not exceed the maximum
established by the Agency and are not permitted if the applicant
selects a Real Estate Owned property or for Mutual Self-Help
Housing grantees or recipients of Housing Application
Packaging Grants. Handbook 1-3550 Attachment 3-A
(Packaging Applications Step 5: Packaging Fee)(Rev. 6-9-04).
97 See, 7 C.F.R. § 3550.52(e)(3) (Section 502) and 7 C.F.R. §
3550.102(e)(6) (Section 504) (2009).
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amount remains within the required limits and is
within the applicant’s repayment ability*®® and is
therefore usually included in the sales price or
construction costs.

Packagers recruit potential applicants
through advertising or direct outreach. They screen
potential applicants and, if they believe them to be
eligible, prepare and submit to RD/RHS a
completed loan docket. RD/RHS reviews the docket
in the same way that it would review an application
submitted directly by the applicant.'®

Packagers who are builders of newly
constructed homes may operate under a system of
conditional commitments.’®® Before locating a
potential buyer, builders enter into an agreement
with  RD/RHS, known as a conditional
commitment,®®® in which the builder agrees to
construct a modest-sized house according to plans
and specifications approved by RD/RHS, to allow
RD/RHS to inspect the house during construction,
and to sell it at a specified price. RD/RHS, in turn,
agrees to inspect the construction and to approve a
loan for the purchase of the completed structure if
an eligible buyer is found by the packager. Under
this system, the portion of the loan docket dealing
with site and structure is completed and reviewed
by RD/RHS when the conditional commitment is
issued.?®> The balance of the docket is completed
when an applicant is identified.

Under either system of processing, the Loan
Originator will verify the information submitted by
the packager, confirm that all necessary information
has been provided, explain RD/RHS lending and
servicing policies, and review the borrower's
responsibilities both during and after
construction.?”® Thereafter, the loan may be
approved and closed in the same manner as if the
application had been submitted directly to RD/RHS.

For the persons who annually receive an
RD/RHS loan, this application process appears to
operate satisfactorily. For those who submit an
application but who do not receive a loan, as well as

1% Handbook 1-3550 Attachment 3-A, Step 4 (Rev. 6-9-04).
1% Handbook 1-3550 { 3.5 B (Rev. 7-8-09).

20 7 CF.R. §§ 3550.10 and 3550.70 (2009). See, id §
3550.56(a)(1) if, during the application and closing process, an
area designation is changed from rural to non-rural.

2 Form RD 1944-36(Rev. 12-05).

20250 7 C.F.R. § 3550.70) (2009).

203 Handbook 1-3550 11 3.6, 3.7 and 3.8 (Rev. 7-8-09).
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for those who are discouraged from submitting
applications, the process is less than adequate. Since
you are likely to have clients in the latter group, the
balance of this chapter will deal with the tools that
are available to ensure that your clients have an
opportunity to have their applications submitted and
reviewed, and if a loan is denied, that it is denied
for valid reasons.

2.3 PROCEDURAL ISSUES

2.3.1 RD/RHS' FAILURE TO ACCEPT OR
PROCESS APPLICATIONS

The key to ensuring an applicant's rights is
to submit a written loan application. RD/RHS
officials must process and respond to an application,
and their failure to do either is both administratively
and judicially reviewable. Moreover, once a
response is received, its validity can be reviewed
and if necessary, challenged. Therefore, you should
always begin by determining whether your client
has filed an application with the agency. If she or he
has not, encourage the client to file one as soon as
possible.

If an RD/RHS official discourages or
precludes the client from filing an application,
advise the official of RD/RHS regulations that (1)
authorize and encourage any person wishing to
submit an application to do so, (2) preclude the
discouragement of applications even though funds
are not currently available,® and (3) preclude
discouragement of applicants based upon any
grounds prohibited by the Equal Credit Opportunity
Act (ECOA).?® Such prohibited grounds include a
person's sex, marital status, race, color, religion,
national origin, age (provided the applicant has
capacity to contract), the fact that the person's
income is derived from public assistance of any
kind, or that the applicant has in good faith
exercised any right under the Consumer Credit
Protection Act?® All activities must be in

2041d., 1 3.2 ((Rev. 07-08-09).

%5 15 U.S.C.A. § 1691e (www.gpoaccess.gov, Laws in effect
as of January 3, 2007).

206 15 U.S.C. § 1601 et seq. (WEST, WESTLAW, Current
through P.L. 111-164 (excluding P.L. 111-148, 111-152, 111-
159, and 111-163) approved 5-7-10).
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accordance with the Fair Housing Act,?®” Executive
Order 11246, and Executive Order 11063, as
amended by Executive Order 12259, as
applicable.?®

If you are unsuccessful with a particular
official, call or write the Area Director, or if
necessary, the State or National Offices of RD and
RHS.

Although it should not be necessary, you
may also file an administrative appeal through
USDA’s appeal procedure,®® or file a complaint
with the Federal Trade Commission (FTC) if the
grounds for refusing your client's application violate
the ECOA.**°

If you have exhausted all these alternatives
and your client still has not received satisfaction,
seek an injunction or pursue a mandamus action. In
Ball v. FmHA,#* the plaintiffs pursued this option
when FmHA's Oregon staff engaged in a pervasive
scheme of discouraging low- and very low-income
households from applying for and receiving Section
502 assistance.

In that case, Oregon FmHA officials refused
to discuss the Section 502 loan program with
applicants and insisted that they attend an
orientation meeting before their applications would
be accepted.”? At the meeting, or during client
interviews, Oregon FmHA officials advised
applicants that they would need between $500 and
$1,000 in cash to close the FmHA loan or to pay
moving costs. They also advised applicants that at
some future time they would be required to repay
the entire FmHA subsidy, which may amount to as
much as $56,000.2* The plaintiffs in Ball alleged
that the meeting requirement violated FmHA
regulations with respect to applicants' right to file

207 42 U.S.C. 3601 et seq. ((WEST, WESTLAW, Current
through P.L. 111-164 (excluding P.L. 111-148, 111-152, 111-
159, and 111-163) approved 5-7-10).

287 C.F.R. § 3550.3 (2009).

20919, § 3550.4. See Ch. 9, infra.

219 The address of the Federal Trade Commission is FTC, Office
of Equal Credit Opportunity, 600 Pennsylvania Ave. NW
Washington, DC 20580-0001. The telephone number is (202)
289-6092. An electronic complaint process is available at:
https://www.ftccomplaintassistant.gov/.

21 No. 85-2170-JU (D. Or. filed Dec. 23, 1985), 20
CLEARINGHOUSE REV. 613 (Aug./Sept. 1986) (No. 41,054).
213:3:

an application and that the other statements
misrepresented FmHA regulations and policies and
operated to discourage low- and very low-income
applicants from obtaining FmHA assistance.

FmHA settled Ball by agreeing, inter alia,
not to advise applicants that cash is required for
moving costs, appliances or other similar expenses;
not to advise applicants that cash is required for
closing costs, except where the applicant can afford
to pay those costs or where the appraisal is not
adequate to cover the selling price of the home
including the closing costs; not to reject
applications when applicants do not have cash on
hand or in the bank; and not to require applicants to
attend group meetings either before or after
accepting an application.?**

RD/RHS officials are known to discourage
applicants by other means, such as advising them
that they must have a minimum level of income,
and that they must be employed continuously by a
single employer for some minimum period of time.
Since none of these requirements is set out in
RD/RHS  regulations, you should consider
challenging these practices whenever they occur.

2.3.2 PACKAGER'S REFUSAL TO
PROCESS APPLICATIONS

Since most packagers' primary objective is
the sale or construction of a home rather than
assistance to low-income persons, they tend to deny
assistance to applicants for whom they believe
RD/RHS will not approve a loan or whom they
view as potentially detrimental to their sales
program. Packagers rely on various rules of thumb
to screen applicants for eligibility and often
discriminate in order not to jeopardize a successful
sale.?®

RD/RHS does not view packagers as its
agents and does not exercise significant control over
them. Therefore, people who are not assisted by
packagers or who are informed by them that they
are ineligible for an RD/RHS loan or grant have no
direct opportunity to appeal the packagers' decision.

214 Ball v. FmHA, note 211, supra, (D. Or. consent judgment
Dec. 10, 1986), 20 CLEARINGHOUSE REV. 1452 (Mar.
1987).

215 USDA, Rural Housing Survey, supra note 191, at 14.
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Such persons should be encouraged to apply for
assistance directly with RD/RHS, thereby gaining
all the procedural and substantive protections of its
statutes and regulations.

If a packager discriminates against an
applicant on grounds prohibited by Title VIII of the
Civil Rights Act of 1968, as amended by the Fair
Housing Amendments of 1988, a complaint should
be filed with the Department of Housing and Urban
Development.®® If the packager is found to have
discriminated, RD/RHS, through the Secretary of
Agriculture, has authority to suspend or debar the
packager.”*” Unfortunately, neither RD/RHS nor
USDA has historically been known for its
enforcement of civil rights laws:**® consequently, it
is unlikely that packagers will actually be debarred
by the agency.

Therefore, if your client encounters
discrimination by a packager and his or her
objective is to obtain an RD/RHS loan, it is more
advisable to submit an application directly to
RD/RHS and to pursue separately administrative
and judicial remedies available against the packager
rather than to pursue a civil rights complaint.

2.3.3 ORDER OF PROCESSING
APPLICATIONS

When an applicant has submitted a
completed application form,**° executed a copy of
the Privacy Statement®”® and completed the
Authorization to Release Information,”?* the Loan
Originator must process the application in the order
in which it was received.?> RD/RHS' failure to
process applications through the eligibility stage in
the order received should be enforceable
administratively by an appeal or if necessary,
judicially by an injunction or mandamus action.

218 you should also consider bringing a civil action for damages
against the packager.

217 gee 7 C.F.R. §§ 3017.305 and 3017.405 (2009).

218 gee National Housing Law Project, FmHA HOUSING
PROGRAMS: TENANTS' AND PURCHASERS' RIGHTS, p.
16/3 (1982). See also Chiang v. Veneman, 385 F.3d 256
(3 Cir. 2004), Pigford v. Glickman, No. 97-1978 (D.D.C.
1997).

2 Form RD 410-4 (Rev. 10-08).

220 Form RD 410-9 (Rev. 8-95).

22! Form RD 3550-1 (Rev. 06-06).

2225ee 7 C.F.R. § 3550.55(c) (2009).
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Once eligibility is established, Section 502
loans are separated by income group and
categorized into one of four processing
categories.?”® Applications selected for processing
during a quarter are not necessarily approved in the
order in which the applications were originally
received. Instead, they are approved in the order in
which loan dockets are completed.??* Therefore,
applicants working with packagers and builders,
who often submit a completed docket with the
initial application, have their loans approved more
rapidly than individuals who assemble their loan
dockets piecemeal.

Section 504 loan or grant applications are
approved in the order in which the loan or grant
dockets are completed, except that applications for
assistance to remove health and safety hazards
receive priority for funding.??

RD/RHS will not approve loans unless funds
are available to close them. Applicants whose
completed applications cannot be funded are held
over until the next funding cycle, at which time they
are approved in the order in which the completed
loan docket was submitted.??°

Eligible veterans,”*’ their spouses, and
children of deceased servicepersons who died
during specified periods are eligible for funding
preferences when there is a shortage of funds, when
the funding obligation forms are ready for
submission to the RD/RHS finance office, and
where there is more than one application having the
same application completion date.?®

2.3.4 TIMELINESS
Within 30 days of receiving a completed

application, RD/RHS must review the application
and determine applicant eligibility.?”® RHS must

2285pe § 2.2, supra.

2247 C.F.R. § 3550.55(c) (2009).

225 |d. § 3550.104(c) (2009). See id. § 3550.10 for definition of
“hazard”.

226 Handbook 1-3550 { 3.14(D) (Rev. 7-8-09).

227 The definition for an eligible veteran is codified at 7 C.F.R. §
3550.10 (2009).

28 1d. §§ 3550.55 (c) and 3550.104(c); Handbook 1-3550 f
3.14(C) (Rev. 7-8-09). In the case of Section 502 loans, the
preference is accorded only if the application is also in the same
processing category. 7 C.F.R. § 3550.55 (c) (2009).

22 Handbook 1-3550 { 3.10 (Rev. 7-8-09).
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inform an applicant in writing of her or his
eligibility for a loan.?*

The wunavailability of funds is not a
legitimate basis for discouraging the filing of an
application or delaying the determination of an
applicant's eligibility.®*  Applicants who are
determined eligible should be notified, however,
that funds are exhausted and that their application
will be held until funds are available, at which time
they will receive written notification.”®* If the
applicant does not respond to a notice that funds are
available within 30 days of receipt of the notice, the
application is considered withdrawn.?*

If an RD/RHS official is not processing
applications in accordance with these regulations,
you can probably force compliance administratively
by contacting the Area, State, or National Offices of
RD/RHS or by filing an appeal in accordance with
NAD appeal regulations.”* If you are unsuccessful
administratively, enjoin RD/RHS' failure to comply
with its own regulations®® or seek equitable or
declaratory relief under the Equal Credit
Opportunity Act.?*®

If you can show that your client was actually
damaged by the delay in processing, because the
price of the house increased or the house was no
longer available, the client may be eligible for
compensatory damages®’ and attorneys' fees*®
under the ECOA. The client is not eligible,
however, for punitive damages.*

2.3.5 NOTICE OF INELIGIBILITY

Persons found ineligible for RD/RHS assis-
tance must be informed of the decision and the spe-

20 7 C.F.R. 88 3550.55 (b) (4) and 3550.104(b)(4) (2009)
respectively for § 502 and § 504 funding.

231 See Handbook 1-3550 11 3.11 and 3.13 (Rev. 7-8-09).

22 1d. 19 3.11 and 3.13.

23 d. 1 3.14(D).

2% 7 C.F.R. Part 11 (2009). See 7 C.F.R. § 3550.4 (2009); see
also Handbook 2-3550 1 1.9 (Rev. 11-7-07).

% gee Guerrero v. Schmidt, 352 F. Supp. 789 (W.D. Wis. 1973).
2% 15 U.S.C.A. § 1691e(c) (West 2007).

271d. § 1691e(a).

228 |d. § 1691e(d).

29 1d. § 1691e(b).

cific reasons for the denial.*° The notice must be in
writing and must inform the participant that an in-
formal administrative review with the person who
made the decision may be requested. If the decision
is appealable, the applicant will also be informed of
her right to seek mediation as a form of Alternative
Dispute Resolution (ADR) and request a hearing
with the National Appeals Division.?**

Specific reasons for denial. RD/RHS
requires that the Loan Originator inform the
applicant of all of the specific reasons for the denial
of assistance.?*? Similarly, under the ECOA,?*® it is
not sufficient for RD/RHS to inform the applicant
of only one reason for her or his ineligibility for
assistance when in fact, there was more than one
reason.”** It must state the underlying reasons for
the decision®® and arguably, include any
mathematical calculations.?*

The success of any appeal depends on your
ability to rebut the reasons for the client's loan
denial. Therefore, make every effort to obtain these
reasons from the agency official who reviewed your
client’s application. Since the client is entitled to
meet with that official before filing an appeal,**’ use
that meeting as an opportunity to review the basis
for the denial and to learn of any underlying reasons
that may not have been listed in writing.

The client should not go alone to the
meeting with the Loan Originator or other agency
official. If you cannot attend the meeting, have
someone accompany the client to take notes and act
as a witness. Both may be useful at an appeal

207 CF.R. 88 3550.55(b)(5) and 3550.104(b)(5) (2009)
(respectively for § 502 and § 504 funds). See also 12 C.F.R. §
202.9(a)(2) (2009).

2! Handbook 2-3550 1 1.9 A (Rev. 11-7-07).

2 Handbook 2-3550 1 1.9 and Handbook 1-3550 { 3.9 (Rev.
07-08-09).

2312 C.F.R. §202.9(a)(2) (2009).

4 carroll v. Exxon Co., U.S.A., 434 F. Supp. 557, 561-62 (E.D.
La. 1977).

#31d. at 562.

26 See Dilda v. Quern, 612 F.2d 1055 (7th Cir. 1980).
Calculations demonstrating lack of repayment ability must be
included with letter. All other calculations to be included in the
administrative file.

4" Handbook 2-3550, 1 1.9 A (Rev. 11-07-07).
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hearing. The client has a right to have a
representative at the meeting.?*®

If, after the informal meeting, the client is
still not eligible for an RD/RHS loan, the decision-
making official should be reminded to reverify the
decision in writing and asked to include all the
reasons enumerated during the meeting.?*°

If the agency official consistently fails to
provide specific reasons for the denial of assistance,
both RD/RHS regulations and the ECOA provide
ample grounds for obtaining injunctive or
declaratory relief or for seeking a writ of
mandamus.?*® Note that damages and attorneys' fees
may be recovered under the ECOA,®' but that
punitive damages are not recoverable against the
government.”>?

2.4 SUBSTANTIVE ISSUES
2.4.1 INTRODUCTION

The Section 502 and Section 504%*
eligibility requirements are, by and large, broad
legislative standards that provide agency officials
with substantial discretion in determining eligibility.

To challenge an RD/RHS eligibility
determination on substantive grounds, become
familiar with the regulations and the statutes that
RD/RHS implements, the Equal Credit Opportunity
Act, and the process by which agency officials
make eligibility determinations. Unfortunately,
significant portions of that process are only hinted
at in the RD/RHS regulations; some are set out in
the RD/RHS Handbooks;”> and some are not
detailed in writing in any document. Therefore,
after reviewing the eligibility requirements for the
Section 502 and 504 programs, the discussion
below focuses as much on what agency officials do,
or are supposed to do, as on how various decisions
may be challenged.

8 Handbook 2-3550, Attachment 1-B (Rev. 11-07-07)(option
1).

249 5ee Handbook 2-3550, Attachment 1-D (Rev. 11-07-07).
25015 U.S.C.A. §§ 1691e(a), 1691e(c) (West 2007).

211, § 1691e(d).

%2 |d. § 1691e(b).

%37 C.F.R. § 3550.54 (2009).

54 1d, § 3550.103 (2009).

2% Handbook 1-3550 Chaps 3 and 4 (Rev 7-8-09).
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2.4.2 ELIGIBILITY REQUIREMENTS
FOR THE SECTION 502 PROGRAM

2.4.2.1 The Applicant Household Must
Have a Low or Moderate Income

Effective in 1996, RD/RHS significantly
modified income eligibility for the Section 502 loan
program. Prior to 1996, persons qualified for the
program solely on overall household income.
Starting in 1996, the agency split the income
eligibility determination into a two-part test. First,
the household income must be within the agency’s
low- and moderate-income limits. If the household
meets that test, the persons who sign the promissory
note must have repayment ability. In other words,
household income simply determines whether the
household is at all eligible for a Section 502 loan.
Repayment income determines whether the
applicant(s) will qualify for the loan. Since, most
often, repayment income is likely to be lower, if not
substantially lower than household income, many
households that are income eligible may not
actually qualify for the program because their
repayment income is too low.”® This subsection
discusses overall eligibility for the program.
Repayment income is discussed separately below.

The first eligibility requirement for a Section
502 loan is that the applicant household must, at the
time of application, have an adjusted family income
within the low-income limits for the area.”’ At the
time of loan closing, the household’s income may
not exceed the moderate income limits for the
area.”® If the household income is within the
adjusted low-income limits, the household may also
be eligible for Payment Assistance.”®® If the
applicant household income is within 60% of

256 Jronically, RD/RHS calculates the interest subsidy that a
household is eligible for on the basis of household income. It,
however, uses the income of promissory note signers to
determine repayment income as well as eligibility for
moratorium relief. In all of these instances, the borrower is
penalized by the inconsistent use of eligibility criteria. For a
discussion of interest subsidies, see Chapter 3, infra. For
moratorium relief, see Chapter 4, infra.

»77 C.F.R. § 3550.53(a) (2009). See also id. § 3550.54 and
Handbook 1-3550 { 4.2 through 4.4 (Rev. 7-8-09)(calculation of
income).

258 Id.

29 gee Ch. 3, infra (discussion of Interest Subsidy Programs).
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median income for the area, it may, in addition,
qualify for a 38-year loan term if it is necessary to
meet repayment ability standards.”®® Finally, if the
applicant household’s has a very low income, it
may also qualify for the deferred mortgage
program.?®*

RD/RHS is required to use the HUD Section
8 statutory definitions®®® for low- and very low-
income persons or families in establishing income
limits for its Section 502 and 504 programs.?®®
Accordingly, low-income households are those
whose adjusted®®* incomes do not exceed 80 percent
of area median income, while very low-income
families are defined as those whose adjusted
incomes do not exceed 50 percent of median for the
area.”®

Eligibility for an RD/RHS loan is
established by comparing the household's adjusted
family income®® to the maximum income limits
established for the area in which the applicant seeks
to obtain the RHS loan. If the applicant's adjusted
income is within these limits, it is eligible for a
loan.

To review an income eligibility decision,
you must know RD/RHS' two-step process of

2607 C.F.R. § 3550.67(b) (2009).

261 1d, § 3550.69 (2009). See § 2.4.2.2.1, infra.

%2gee 42 U.S.C.A. § 1437a(b) (West 2003).

%63 1d. § 1471(b)(4). Income limits for the Virgin Islands are
statutorily mandated to be no less than the highest comparable
levels set for American Samoa, Guam, the Mariana Islands,
and the Trust Territory of the Pacific Islands. Id. While the
RD/RHS Handbook states that the income limits are set out in
Appendix 9 to Handbook 1-3550, the limits are not available
electronically as RD staff secures the limits from RD State
offices. Handbook 1-3550 Appendix 9 (1-23-03).

264 Unlike HUD, which uses gross income to determine program
eligibility, RD/RHS uses adjusted family income. As a
consequence, slightly higher income families are eligible for the
RHS programs than for the HUD programs. See § 2.4.2.1.2,
infra, for a discussion of adjusted income.

% See 42 US.CA. § 1437a (West 2003). HUD has the
discretion to establish income limits that are higher or lower than
the 80- and 50-percent figures based on its findings that such
variations are necessary because of unusually high or low family
incomes and, in the case of the 80-percent figure, because of
prevailing levels of construction costs. Id. See also 7 C.F.R. §
3550.10 (2009) (Definitions of ‘Low Income’ and ‘Very Low
Income’).

266 RD/RHS is required to use the Section 8 statutory definitions
for establishing a person's, or family's, income and adjusted
income. 42 U.S.C.A § 1471(b)(5) (West 2003).

determining an applicant's adjusted family income
(AFI). First, RD/RHS determines an applicant's
annual household income. Second, it adjusts that
income according to a prescribed formula that takes
into account the size of the applicant's family.?*’

2.4.2.1.1 Annual Income

Annual income is defined by statute to mean
income from all sources of each household member,
as determined by the Secretary of HUD in consulta-
tion with the Secretary of Agriculture, except that
any amounts not actually received by the family
may not be considered as income.”®® RD/RHS regu-
lations®® define annual income as all income of all
household members from all sources.?”® ‘House-
hold’ is defined as all persons expected to be living
in the dwelling, except for live-in aids, foster chil-
dren, and foster adults.?”*

Income expressly includes the gross amount
of wages and salaries, overtime pay, commissions,
fees, tips, bonuses and other compensation for
personal services;*’? net income from the operation
of a farm, business or profession;?”® interest,
dividends and other net income of any kind from
real or personal property;*™ full amount of periodic
payments received from Social Security, annuities,
insurance policies, retirement funds, pensions,

%7 42 U.S.C.A. § 1437a(b)(5) (West 2003); 7 C.F.R. § 3550.54
(c) (2009); Handbook 1-3550 1 4.2 A.1., 43 A,C & D. and
4.4 A through G (Rev. 7-8-09).

%6842 U.S.C.A. § 1437a(b)(4) (2003). See Johnson v. USDA, 734
F.2d 774, 778 (11th Cir. 1984).

2% There have been statutory changes to the definition, some of
which have been incorporated into HUD and RHS rental housing
regulations. If you represent a client with income issues you
should review the RHS rental housing regulations, codified at 7
C.F.R. § 3550.54 (2009), and discussed at Handbook 1-3550 {1
4.2 through 4.4 as well as the policies related to assets at
Handbook 1-3550 1 4.5 through 4.8 since certain assets may
generate income,. See also Ch. 3, infra.

21%gee 7 C.F.R. § 3550.54(b) (2009).

2’1 7 C.F.R. § 3550.10 (2009). Handbook 1-3550 4.2 A.2
(Rev. 10/25/06).

22 Handbook 1-3550 4.3 A.1 (Rev. 3/15/06).

B1d. 143 A2,

27 1d. § 4.3 A.3. Households with net family assets in excess of
$5,000 must include in annual income the greater of the actual
income derived from all the assets or a percentage of the value of
such assets based on the current passbook savings rate as
determined by the Loan Originator. Id.
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disability or death benefits, or other similar
receipts;”®> payments in lieu of earnings, such as
unemployment and disability compensation and
severance pay;2’® public assistance:*’’ periodic and
determinable allowances, such as alimony and child
support payments, and regularly recurring cash
contributions or gifts received from persons outside
the household;?” all regular and special military
pay, except for persons exposed to hostile fire, and
living allowances of a member of the armed forces
who is the applicant/borrower or spouse, whether or
not that family member lives in the household.?”

Exclusions. Several forms of cash income
are excluded from the annual income definition:
earned income of persons under the age of 18, un-
less they are a borrower or a spouse of a member of
the household; income received by foster children
or foster adults or live-in aides; casual, sporadic or
irregular cash gifts; lump-sum additions to family
assets, such as inheritances, capital gains, insurance
payments and settlements for personal or property
loses; amounts that are granted specifically for, or
in reimbursement of, the cost of medical expenses;
payments received on reverse amortization mort-
gages, amounts received for participation in Work-
force Investment Act of 1998 programs, including:
amounts received by a person with a disability that
are disregarded for a limited time for Supplemental
Security Income eligibility and benefits as set asides
for use under a Plan to Attain Self-Sufficiency
(PASS); certain amounts received by a participant
in other publicly assisted programs that are specifi-
cally for, or in reimbursement of, out-of-pocket ex-
penses; incremental earnings and benefits from
qualifying state or local employment training pro-
grams; and allowances, earnings and payments to
AmeriCorps participants. %

51d, 143 A4

°1d, 143 A5.

27 |d. 1 4.3 A.6. Except as indicated in ] 4.3 C. and D.

814, 143A7.

2" Handbook 1-3550 ] 4.3 A.8 (Rev. 5/7/08). With respect to
military persons not living in the household, it is arguable that
this practice is a violation of the relevant military statute or
regulations, that set forth a reasonable amount that a member of
the military should send home for the support of family
members.

280 7 C.F.R. § 355.54 (2009), Handbook 1-3550 4.3 D (Rev.
05/07/08).

44

Also excluded is income received for the
care of foster children and adults; educational
scholarships or financial aid paid directly to stu-
dents or educational institutions;?®! deferred Social
Security or supplemental security benefits received
in a lump sum; any amount of crime victim com-
pensation under the Victims of Crime Act;?®? any
allowance paid, under 38 U.S.C. 1805 to a child
suffering from spina bifida who is the child of a Vi-
etham veteran; payments by the Indian Claims
Commission to the Confederated Tribes and Bands
of Yakima Indian Nation or the Apache Tribe of
Mescalero Reservation (Pub. L. 95-433); housing
assistance payment to Section 8 Homeownership
participants (for the purpose of determining the in-
come category in which the household falls or de-
termining payment assistance); and adoption assis-
tance payments in excess of $480 per adopted
child.*

Whose income is included? Annual income
includes all the income of the applicant and all other
adults who live or propose to live with the
applicant.?®*

Income of separated spouse. RD/RHS does
not include the income of an applicant's spouse if
the applicant’s spouse lives apart from the applicant
and will not become a co-signer on the promissory
note.?®

Income of children. Annual income does not
include the income of persons less than 18 years of
age unless such person is a party to the note or a
party’s spouse.’®®

Annual income. In determining annual in-
come, RD/RHS looks at all amounts anticipated to
be received from a source outside the family during
the 12-month period®®’ and projects it for the next
12 months using one or a combination of calcula-
tion methods.?®® It reviews past income over a two-
year period to determine expected income from

%817 C.F.R. § 3550.54(b)(11) (2009).

%82 42 U.S.C. 10602 (WEST, WESTLAW, Current through
P.L. 111-172 (excluding P.L. 111-148, 111-152, and 111-159)
approved 5-24-10).

%82 Handbook 1-3550, § 4.3 D.7 (Rev. 5/7/08).

%47 C.F.R. § 3550.54(b) (2009), Handbook 1-3550 § 4.2 A.1
(Rev. 3/15/06 ).

2857 C.F.R. §3550.54(b) (2009).

286 Handbook 1-3550 § 4.3 C.1 (Rev. 5/7/08).

271, 4.2 Al

%8 1d.14.3E. 3.



APPLYING FOR SECTION 502 LOANS
AND SECTION 504 LOANS AND GRANTS

such sources as seasonal work of less than 12
months, commissions, overtime, bonuses and un-
employment compensation to determine if such in-
come is stable and dependable.”®® Nonrecurring in-
come, such as overtime that is not expected to con-
tinue or bonuses that are not regularly awarded,
must be excluded from income.*®

The final component of annual income is
income produced from net family assets. Assets
whose income is counted include the cash value of
equity in real property (other than the dwelling or
site), cash on hand or in saving or checking
accounts, amounts in trusts that are available to the
family, stocks, bonds and other forms of capital
investments, receipts from lottery winnings, capital
gains, inheritances, personal property held as
investment and certain excess consideration
received for assets disposed of in the preceding two
years.”*!

2.4.2.1.2 Adjusted Annual Income

In 1990, Congress amended and liberalized
the definition of adjusted annual income®? but
made the changes subject to approval by
appropriations acts.”®® Because the appropriations
acts passed since 1990 have not approved the
changes and because Congress amended portions of
the adjusted income definition in 1998,%** the prior
statutory definition of adjusted annual income is
still applicable to the RD/RHS programs.

Under the old but still applicable definition,
adjusted annual income is defined as the income
which remains after excluding from annual income
the following: (1) $480 for each dependent, i.e.,
each member of the family residing in the

%91d.14.2A.5.

2014, 4.2 A. 5.

#1 7 C.F.R. § 3550.54(d) (2009) describes assets, and whether
the income from the assets is included in annual income.
Handbook 1-3550 1 4.5 (Rev. 1/23/03) addresses the issue in
detail. Note that assets which exceed specified limits must be
used to pay for costs related to the purchase of the home.
Handbook 1-3550 { 4.6 (Rev. 7/8/09); See also, Handbook 1-
3550 4.7 for calculation of income from assets for annual
income, and § 4.8 for income from assets for repayment
income.

22 gpe 42 U.S.C.A. § 1437a(b)(5) (West 2003).

2%pyb, L. No. 101-625, § 573(e), 104 Stat. 4079, 4237 (1990).
24 pyb. L. 105-276 § 508(a) (1998).

household other than the applicant, spouse, or co-
applicant, who is under 18 years of age, disabled,
handicapped or a full-time student;?*® (2) $400 for
an elderly family;*®* (3) medical expenses in excess
of 3 percent of annual family income for an elderly
family;?®” (4) reasonable attendant care and
auxiliary apparatus expenses in excess of three
percent of annual income for each handicapped
member necessary for employment of any member
of the family;*® and (5) childcare expenses
necessary for employment or education.?*

When and if the 1990 amendments go into
effect, two new exclusions will go into effect: the
first authorizes up to $480 exclusion of earned
family income for child support payments; and the
second authorizes up to $550 for spousal support
payments.®

RD/RHS limits the deduction for the care of
minors to minors under the age of 12, and requires
that the deduction be based on monies reasonably
anticipated to be paid for care services which may
not exceed the amount of income received from
employment when the deduction is taken in order
for a family member to be employed.**

If the applicant's adjusted annual income
equals or is less than the published maximum
income limit for the applicant's area, she or he is
eligible for RD/RHS assistance. If it exceeds the
limits, the applicant is ineligible.

2.4.2.1.3 Resolving Disputes with Respect
to Income Eligibility

Disputes with respect to income. At least for
purposes of meeting RD/RHS' maximum income
guidelines, disputes concerning income are not

257 C.F.R. § 3550.54 (c)(1) (2009); Handbook 1-3550 { 4.4 C
(Rev. 10/25/06).

2% 7 C.F.R. § 3550.54 (c)(4) (2009); Handbook 1-3550 { 4.4 E
(Rev. 3/15/06).

%77 C.F.R. § 3550.54 (c)(5) (2009); Handbook 1-3550 { 4.4 G
(Rev. 3/15/06).

% 7 C.F.R. § 3550.54 (c)(3) (2009); Handbook 1-3550 § 4.4 F
(Rev. 3/15/06).

%97 CF.R. § 3550.54 (c)(2) (2009); Handbook 1-3550 { 4.4 D
(Rev. 10/25/06).

%0042 U.S.C.A. § 1437a(b)(5)(v) and (vi) (West 2003).

%017 C.F.R. § 3550.54 (c)(2) (2009); Handbook 1-3550 § 4.4 D
(Rev. 10/25/06).
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frequent, since they will arise only when RD/RHS
claims that the applicant's annual income exceeds
the area’'s maximum and the applicant claims that
her or his income is below that maximum.
Typically, this arises when the applicant's employer
reports to RD/RHS a higher annual salary than the
applicant reports or the applicant and RD/RHS
dispute inclusions or deductions from income.

Level of annual income. RD/RHS verifies
income reported by an applicant by asking the
applicant's employer to submit an Employment
Verification Form which includes an accounting of
the applicant's current wages.®? If the employer
provides RD/RHS with an hourly, weekly, or
monthly wage rate, the Loan Originator will usually
annualize the salary®® even though the applicant
may work only seasonally for that employer. This
will result in a higher annual income than the
applicant actually receives. A dispute arising from
this type of error can usually be resolved by
obtaining a letter from the employer stating the
number of weeks or months that your client is
employed and having RD/RHS adjust its
calculations accordingly.

Some employers may over-report income
intentionally.*® In these cases, your client should
supply RD/RHS with copies of documents such as
paycheck stubs or other records showing that the
employer's payments are in fact less than reported
to RHS.

Inclusions and deductions. Since income is
broadly defined, and exemptions and deductions
narrowly and specifically prescribed, practically all
disputes concerning inclusions or deductions from
income arise from misapplication of the regulations.
Careful review of the regulations should resolve
most disputes. One possible exception may exist
with respect to determining annual income.
Specifically, the applicant may exclude certain
income as nonrecurring that RD/RHS may insist on
including as regular income. This type of factual
dispute should be resolved by reviewing the
applicant's past years' income records, talking with

%92 Form RD 1910-5 (Rev.12-08).

%% Handbook 1-3550 { 4.3 E. 3 (Rev. 7/8/09).

%04 Farm labor crew leaders have been known to inflate income
when they have not complied with labor laws, or when they have
included several family members' wages in one payment.
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his or her employer, and reviewing the employer's
overtime and bonus practices.

2.4.2.1.4 Appealability of Eligibility
Decisions Based on Income

If your client and RD/RHS agree on your
client's annual income and that income is above the
published guidelines for the area, your client does
not have a right to appeal the eligibility decision
administratively.®® This is because the decision is
one of general applicability and not made
specifically with respect to your client’s application.

If your client disagrees with RD/RHS'
determination of his or her income, he or she may
be advised that the denial of assistance is non-
appealable. This is because the Loan Originator
may conclude that your client's income is above the
RD/RHS limits and that the decision is based on
clear and objective statutory or regulatory
standards. In such a case, your client should be
advised that the substantive decision may be non-
appealable, but that he or she has a right to seek a
review of the finding that the decision is not
appealable.®*®

In seeking a review of such a decision, you
should argue that the RD/RHS decision is
appealable because your client disputes the method
by which RD/RHS determined her or his annual
income, either because it failed to exclude or deduct
certain income or because your client's employer
reported income above that which your client
actually earns. Such decisions should be appealable
because they are based on individual findings made
by the loan originator or supplied by third parties.
Your client should be allowed to appeal those
findings.

2.4.2.2 An Applicant Must Have Ability to
Repay the Loan

RD/RHS judges an applicant's ability to
repay a loan by two criteria: first, whether the
applicant's income is adequate and second, whether

%05 See 7 C.F.R. § 11.6(a) (2009). See also Handbook 1-3550,
1.9 B (Rev. 11/7/07).

%06 |d. See Chapter 9 for a complete review of the USDA appeals
process.
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it is dependably available** In response to

litigation in the 1970s,**® FmHA adopted rules that
define how the adequacy of an applicant's income
was to be determined.®® More recently, RHS
adopted ‘repayment income’ as one standard by
which to judge an applicant’s capacity to repay a
loan. Repayment income is distinct from annual
income®™ and adjusted income in that it only looks
at the income expected to be received by the signers
of the promissory note.*** While in some limited
circumstances it is more generous than the annual
income determination, it is generally much more
restrictive than past standards in that it excludes
income received by household members who do not
sign the promissory note from determining whether
the household can repay the loan. In many
instances, this excludes the income of third parties
who co-habit with the applicant or even a spouse of
the applicant who chose not to co-sign the
promissory note or moved into the house after the
borrower had secured the loan.

While RD/RHS clearly has discretion to
limit repayment income to those persons who
signed the promissory note, it does not use the same
standard for determining the amount of subsidy
assistance that a borrower may receive. Instead, it
relies on household income to make that
determination.®®?  Effectively, this  penalizes
borrowers in that it reduces the amount of subsidy
that they receive. Interestingly, RD/RHS reverts to
the borrower’s income to determine whether a
borrower is eligible for a moratorium.*** This again
punishes borrowers in that it does not make them
eligible for a moratorium when a household
member who did not sign the promissory note, but
on whose income the subsidy calculations were

%77 C.F.R. § 3550.53(g) (2009).

%98 Vickers v. Bergland, No. 77-0355 (D.D.C. consent decree
Mar. 16, 1978), 12 CLEARINGHOUSE REV. 131 (June 1978)
(No. 21,443).

%9 5ee 7 C.F.R. § 3550.53(g) (2009); Handbook 1-3550 { 4.22
(Rev. 7/8/09). See also RD AN No0.4474 (1980-D) September
17, 2009, at http://www.rurdev.usda.gov/regs/an/an4474.pdf.
19 The baseline amount from which adjusted income is
determined. 7 C.F.R. § 3550.54(b) (2009), Handbook 1-3550 {
4.2 A1 (Rev. 10/25/06).

8117 C.F.R. § 3550.54(b) (2009).

%12 5ee §2.4.2.1.1, supra.

%3 See §5.2.1.2.1, infra.

based, loses her job but the borrower’s own income
does not decrease.

RHS has been significantly less specific as
to how dependably available income is to be estab-
lished.*** Its handbook discusses this concept in
terms of repayment income being some degree of
either stable or dependable, or a combination of the
two.**® Ultimately, the handbook vests significant
discretion in the RHS staff in determining the de-
pendability criterion.*!® Responding to the vacuum,
Loan Originators frequently use various rules of
thumb to determine whether an applicant has de-
pendable income. These rules are easy to apply, but
have no basis in law, are not adopted in accordance
with the Administrative Procedure Act, and do not
verify the conditions that they purportedly are de-
signed to test.

Even when RHS regulations define how
eligibility determinations are to be made, as in
determining adequacy of income, Loan Originators
may resort to illegal rules of thumb to disqualify
applicants. You should be alert to these rules of
thumb and challenge all adverse decisions that are
made in reliance on them.

Since the process of determining whether
an applicant has adequate and dependable income is
lengthy and complex, the following subsections
discuss it in more detail.**’

2.4.2.2.1 Adequate Income

Repayment Income. The first step in
determining income adequacy is to determine the
applicant’s  “repayment income”. Repayment
income is all income expected to be received by
household members who are signatories of the note,

314 7 C.F.R. § 3550.53(g) (2009) says that dependability will
include consideration of the applicant's past history of annual
income. Handbook 1-3550 4.2 (Rev. 10/25/06 ) suggests that
the agent look at two years of history to determine dependabil-
ity of income.

15 Handbook 1-3550 { 4.2 A.5 (Rev. 7/8/09). Intermittent but
recurring construction work may be stable, while SSI
payments to a 17 year old which will terminate when she
reaches 18 is not dependable.

%18 1d. Note that stability and dependability apply to repayment
income but not to annual income. 1d.

177 C.F.R. § 3550.53(g) (2009). Repayment ability is treated at
length at Handbook 1-3550 [ 4.22 (7/8/09).
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except for certain student financial aid received by
any such signatory for tuition, fees, student loans,
books, equipment, materials and transportation.3®
All sources considered for annual income are
counted so long as those sources are attributable to
the loan signatories.®*® Thus, for example, if a
married person applies for a loan as an individual,
the income of the spouse is not considered in
determining repayment income and ability, unless
the spouse joins on the application as a co-
applicant.®?

In addition, repayment income includes
amounts that are not counted in annual income,
including Housing Choice Voucher
Homeownership Housing Assistance Payments,
adoption assistance payments in excess of $480 per
adopted child; payments received for the care of
foster children or foster adults; reparation payments
paid by a foreign government arising out of the
Holocaust; advanced earned income tax credits and
mortgage credit certificates; the full amount of
student financial assistance in the form of grants,
educational entitlements, work study programs, and
financial aid packages and living expenses; refunds
or rebates under state or local law for property taxes
paid on the dwelling unit;**! various payments
which are exempt from federal taxable income;**

%18 7 C.F.R. § 3550.54(a) (2009).

*1% Handbook 1-3550 {1 4.3 A (Rev. 3/15/06).

%20 A spouse or third party may not join an applicant as a co-
borrower for a variety of reasons including entry status to the
United States or credit history. Note, however, that the failure of
a person to join as a co-borrower may, subsequently, be
detrimental to a household when applying for moratorium relief.
See §5.2.1.2.1, infra.

%21 Handbook 1-3550 11 4.3 B.

%22 This includes: imminent danger duty pay to a service per-
son applicant or spouse away from home and exposed to hos-
tile fire, payments to volunteers under the Domestic VVolunteer
Service Act of 1973, including, but not limited to: National
Volunteer Antipoverty Programs which include Volunteers In
Service To America (VISTA), Peace Corps, Service Learning
Programs, and Special Volunteer Programs, National Older
American Volunteer Programs for persons age 60 and over
which include Retired Senior Volunteer Programs, Foster
Grandparent Program, Older American Community Services
Program, and National Volunteer Programs to Assist Small
Business and Promote Volunteer Service to Persons with
Business Experience, Service Corps of Retired Executives
(SCORE), and Active Corps of Executives (ACE), as well as
payments received after January 1, 1989, from the Agent Or-
ange Settlement Fund or any other fund established pursuant
to the settlement in the "In Re Agent Orange" product liability
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amounts paid by a state agency to a family with a
developmentally disabled family member living at
home to offset the cost of services and equipment
needed to keep the developmentally disabled family
member in the home; and the special pay to a family
member serving in the armed forces who is exposed
to hostile fire.

Certain amounts never counted in annual
income are likewise never counted in repayment
income.**® Similarly, income from certain family

litigations, M.D.L. No. 381 (E.D.N.Y.), payments received
under the "Alaska Native Claims Settlement Act" or the
"Maine Indian Claims Settlement Act," income derived from
certain sub-marginal land of the United States that is held in
trust for certain American Indian tribes and payments or al-
lowances made under the Department of Health and Human
Services Low-Income Home Energy Assistance Program,
payments received from the Job Training Partnership Act,
income derived from the disposition of funds of the Grand
River Band of Ottawa Indians, the first $2,000 of per capita
shares received from judgment funds awarded by the Indian
Claims Commission or the Court of Claims, or from funds
held in trust for an American Indian tribe by the Secretary of
Interior, payments received from programs funded under Title
V of the Older Americans Act of 1965, the value of the allot-
ment provided to an eligible household under the Food Stamp
Act of 1977, any other income which is exempted under Fed-
eral statute. Handbook 1-3550 { 4.3 B (Rev. 5/7/08). Note,
that tax exempt income received by a household, such as disa-
bility payments, is grossed up by 20% for purposes of deter-
mining repayment ability. Handbook 1-3550, { 4.4 H (Rev.
3/15/06). Thus, if a borrower receives $5,000 in tax exempt
disability income, that amount is increased to $6,000 for pur-
poses of determining household income.

%22 Earned income of persons under the age of 18 unless they
are a borrower or a spouse of a member of the household;
income received by foster children or foster adults or live-in
aides; casual, sporadic or irregular cash gifts; lump-sum
additions to family assets, such as inheritances, capital gains,
insurance payments and settlements for personal or property
loses; amounts that are granted specifically for, or in
reimbursement of, the cost of medical expenses; payments
received on reverse amortization mortgages, amounts received
for participation in Workforce Investment Act of 1998
programs, including: amounts received by a person with a
disability that are disregarded for a limited time for
Supplemental Security Income eligibility and benefits as set
asides for use under a Plan to Attain Self-Sufficiency (PASS);
certain amounts received by a participant in other publicly
assisted programs which are specifically for or in
reimbursement of out-of-pocket expenses; incremental
earnings and benefits from qualifying State or local
employment training programs, and allowances, earnings and
payments to AmeriCorps participants employment income of
minors who are not the applicant's spouse. Handbook 1 3550
4.3 C (Rev. 5/7/08).
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assets which is included in annual income is always
included in repayment income, but only that
attributable to household members who sign the
note.*** Assets whose income is counted include the
cash value of equity in real property (other than the
dwelling or site), cash on hand or in saving or
checking accounts, amounts in trusts that are
available to the family, stocks, bonds and other
forms of capital investments, receipts from lottery
winnings, capital gains, inheritances, personal
property held as investment and certain excess
consideration received for assets disposed of in the
preceding two years for less than fair market value,
unless the assets were disposed as part of a
bankruptcy, foreclosure, or divorce.*?

Method for making determination. You
cannot determine an applicant's repayment ability
without knowing the monthly payments associated
with the loan, including principal, interest, taxes,
insurance, and maintenance. Monthly principal and
interest payments for a particular applicant can be
determined from knowing the applicant's adjusted
income®”® and the size and other terms®’ of the
loan.®® The monthly tax costs can either be
obtained from the local tax assessor or calculated by
multiplying the house's value by the assessment
rate. The cost of insurance can be obtained from an
insurance agent. The utility costs must be estimated
for all but existing structures, for which the
previous owner's utility costs may be known.

RHS begins the process of determining
repayment ability by assessing repayment

%247 C.F.R. § 3550.54(d) and Handbook 1-3550 {1 4.5 (Rev.
3/19/08) and 4.8 (Rev. 7/16/08).

%5 7 C.F.R. § 3550.54 (d) (2009). Handbook 1-3550 { 4.8
(Rev. 7/16/08) advises that only the actual income derived
from the assets held by note signers and which are determined
stable and dependable, are used to compute repayment in-
come. Assets with a total cash value of $5,000 or less are not
to be considered unless it would significantly and adversely
impact the loan qualification amount.

$265ee §2.4.2.1.2, supra.

%27 |_oans for newly constructed Section 502 homes are generally
amortized over 33 years, unless the applicant qualifies for a 38-
year term. Manufactured homes are amortized over 30 years and
loans for less than $2,500 are amortized over 10 years. 7 C.F.R.
§ 3550.67 (2009).

%28 |f the applicant is eligible for an interest subsidy, it must also
be considered in determining repayment ability. 7 C.F.R. §
3550.68 (2009).

income.®® A very low-income applicant is

considered to have repayment ability when the
monthly amount required for payment of principal,
interest, taxes, and insurance (PITI) does not exceed
29% of the applicant's repayment income, and the
monthly amount required to pay PITI plus recurring
monthly debts does not exceed 41% of the
applicant's repayment income.*** A low-income
applicant is considered to have repayment ability
when the monthly amount required for payment of
PITI does not exceed 33% of the applicant's
repayment income and the monthly amount required
to pay PITI plus recurring monthly debts does not
exceed 41% of repayment income.**! Repayment
ratios may exceed these percentages if the applicant
has demonstrated an ability to meet higher debt
obligations, or if RHS determines, based on other
compensating factors, that the household has a
greater repayment ability.**

If the applicant does not have adequate
repayment income, or does not qualify for other
considerations, she is ineligible for an RHS loan
unless the applicant can qualify for a 38-year loan, a
Section 502 deferred mortgage program, or another
person or household member with adequate income
will co-sign the loan with the applicant.**?

Thirty-eight-year loans. Applicants whose
adjusted family income does not exceed 60% of
area median may have their initial Section 502 loans
amortized over a period of 38 years if the extended
term would enable them to show repayment
ability.>**

Deferred mortgage program. Applicants
with adjusted incomes that do not exceed the RHS
very low-income limits®* and who do not have
repayment ability for a Section 502 loan even if the
loan were amortized for 38 years, may qualify for a
deferral of up to 25% of the monthly mortgage
payment, calculated at one percent interest.**® To
qualify, the applicant's loan must be amortized over

%29 Handbook 1-3550 1 4.22 (Rev. 7/8/09).

%07 C.F.R. §§ 3550.53(g)(1) (2009).

%1 1d. § 3550.53(g)(2).

%2 |d. § 3550.53(g)(3); Handbook 1-3550 1 4.22 and 4.24 (Rev.
7/8/09).

%337 C.F.R. 8§ 3550.53(g)(3), (4) and (5) (2009).

34 1d. § 3550.67(b)(1).

%35 |d. § 3550.10, Handbook 1-3550 { 4.2 A.3 (Rev. 4/18/07).
%367 C.F.R. 88 3550.10 and 3550.69 (2009).
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38 years, or 30 years if the loan is for a
manufactured home, and the projected payments for
principal, interest, taxes and insurance, prior to any
deferment, must not exceed 29% of the applicant’s
repayment income by more than $10 per month for
an applicant receiving payment assistance; or
exceed 20% of the applicant's adjusted income by
more than $10 per month for applicants receiving
interest credit.®’

Under the deferred mortgage program, up to
25% of the applicant's monthly payment may be
deferred for a term of up to 15 years. The actual
amount deferred is the lesser of (1) the amount by
which the applicant's monthly payments for
principal and interest, calculated at one percent
interest for the maximum allowable term, plus
estimated taxes and insurance exceed 29% of
applicant’s repayment income for applicants
receiving payment assistance, or 20% of the
monthly household adjusted income for applicants
receiving interest credit.®® Deferrals are effective
for a 12-month period, after which the amount of
the deferral is reviewed, recalculated and, if
necessary, renewed for an additional 12 months.**°

Note that deferred payments are subject to
recapture when the borrower transfers the property
or ceases to occupy it.**°

2.4.2.2.2 Challenging a Finding of
Inadequate Repayment Ability

When representing a client who was denied
a loan because of inadequate repayment ability,
determine whether the decision-making official
followed RD/RHS regulations by making his or her
determination based on a worksheet for computing
income and made all the proper calculations and
adjustments for determining repayment ability.>*

There is only one way in which you are
likely to know whether the Loan Originator failed to
follow the regulations. You must secure the
worksheet for determining household income and
repayment income and see whether it was
completed properly. If the Loan Originator is unable

*71d. § 3550.69(a).

28 |d. § 3550.69(b).

%39 1d. § 3550.69(c).

%40 1d. § 355.69.

1 see Handbook 1-3550, Att. 4-A (Rev. 7/16/08).
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to provide you with the worksheet, request that he
or she redetermine your client's eligibility. If he or
she fails to do so, you should appeal.

If the Loan Originator appears to have
followed the regulations, obtain a copy of the
worksheet and carefully review it with your client to
ensure that all figures are included and that they are
accurate.

In making this review, pay careful attention
to the detailed treatment of PITI and total debt
calculations as well as compensating factors,
including the examples and exhibits set out in the
Handbook.>*

After reviewing all resulting modifications,
calculate PITI and recurring total monthly debt as a
percentage of repayment income.3* If the
percentages exceed allowable levels, the client is
not eligible for a loan unless he or she qualifies for
a 38-year mortgage or the deferred mortgage
program, seeks a smaller loan, obtains a co-signer,
or builds the home by the self-help method.** In
addition, you should review the client's debts to
determine if any loans that are about to be paid in
full may generate sufficient additional net cash to
repay the home loan.

If the applicable PITI and total debt to
repayment income percentages are within the
regulatory limits, the client should seek a meeting
with RD/RHS to determine why the agency reached
a different result. Unless there was an error in
calculation, different results can be explained only
by RD/RHS' having reduced the applicant's income
by determining that certain items could not be
considered as income for repayment purposes or
having increased his or her expenses by finding that
planned expenditures were not realistic. Insist that
the Loan Originator identify and justify any changes
in income or expenses that were made.

For purposes of determining the adequacy of
an applicant's income, the only legitimate basis for
RD/RHS to reduce an applicant's income is either
verification from employers or others that the
applicant's annual income is less than reported by
the applicant. Income levels are factual

%2 Handbook 1-3550 {1 4.22 and 4.24 (Rev. 7/8/09).

¥37 C.F.R. § 3550.53(g) (2009); Form RHS 1944-3, Part 3, line
D (Rev. 6/97).

%4 See § 2.5, infra (discussion of alternatives).
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determinations that are rebuttable with evidence that
your client has income as reported.

2.4.2.2.3 Dependable Income

In addition to being adequate, an applicant's
repayment income must be dependable. RD/RHS
regulations do not define how income dependability
is to be determined; however, its handbook does
provide some guidance.** It begins by stating that
the agency has no minimum history requirement for
employment in a particular position and that the key
concept is whether the applicant has a history of
receiving stable income and a reasonable
expectation that the income will continue. It then
sets a two year standard as the basis for determining
income stability. In other words, the determining
factor is whether the income is likely to continue for
the next two years.>*

The Handbook gives two examples of
dependable and undependable income. In the first,
the applicant has only worked for his current
employer for 6 months, but worked for a prior
employer for fifteen months, with only a six week
gap that is explainable in the industry in which the
applicant works. In the second example, SSI
benefits paid to the head of household on behalf of a
17 year old dependent child, is not considered
dependable income because the SSI payments will
terminate when the child turns 18.

The Handbook also makes clear that self-
employment and seasonal income can be
dependable if the applicant has verification of the
income, such as annual tax returns.®*” However, if
the applicant does not have records for sporadic
income, the Handbook makes clear that it is not
dependable.*®

Interestingly, the handbook makes a not so
subtle change in determining likelihood of future
ability to repay into a past two-year working test by
suggesting that an applicant who has not had
dependable income for the past two years may
nonetheless be considered to have dependable
income if the applicant has recently returned to

5 Handbook 1-3550, 1 4.2 A 5 (Rev. 7-08-09).
346
Id.

347 Id
348 Id

work and her employer provides her with a good
evaluation that suggests a likelihood of continued
employment.

While these Handbook examples are helpful,
they are not exclusive and Loan Originators are
ultimately required to judge the dependability of
each applicant's income, using their own criteria
and relying on their own judgment.

In the past, RD/RHS staffs’ reliance on their
own judgment has led to the adoption of rules of
thumb for determining who does not have
dependable income and has resulted in applicants
being treated on an ad hoc basis.>* It is not clear
the extent to which this continues under the
guidance provided in the RD/RHS handbooks that
were adopted in the 1990s.

2.4.2.2.4 Challenging RD/RHS Decisions
on Income Dependability

There are several ways to challenge the
validity of a Loan Originator’s determination that
an applicant does not have dependable income.
Knowing the exact basis of the determination
should help in challenging the decision.**

Rules of thumb and ad hoc decision making.
Practically any decision made by a Loan Originator
about income dependability may be challenged
either because it is based on a rule of thumb, which
violates the APA, or because different standards are
applied to different applicants and the decision
therefore violates the applicant's due process rights
under the Fifth Amendment.

Unfortunately, a legal challenge to a denial
of assistance will not result in your client being
declared eligible for an RD/RHS loan. It is likely to
result in RD/RHS' decision being declared invalid,
forcing reconsideration of your client's application
and possibly reforming the application process.
With respect to future applicants, reform is a
desirable objective. For your client, however, who
is probably more interested in obtaining a loan than
in reforming RD/RHS' practices, you should first

#9USDA, Rural Housing Survey, supra note 191, at 14.

%50 Review § 2.3.5, supra, and § 9.3.1.1, infra, on clients' rights
to an enumeration of all the specific reasons for which a loan
was denied before proceeding to challenge a determination based
on income dependability.
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consider an administrative challenge to the merits of
the decision. There are several grounds upon which
to challenge a determination that your client does
not have dependable income, in addition to arguing
that rules of thumb are invalid®* and that ad hoc
decision making violates due process.

Decisions based on proscribed factors.
Eligibility decisions, including the determination
that an applicant does not have dependable income,
may not be based on race, sex, national origin,
color, religion, marital status, or age; the fact that
the applicant's income is derived from public
assistance; or the fact that the applicant is likely to
bear children.®* Most of these factors are clearly
irrelevant to determining income dependability, and
you should have no difficulty reversing any
decision based upon them. In several instances,
these factors appear to have an impact on income
dependability; therefore a further discussion of them
may be helpful in resolving your client's case.

Provided your client has capacity to
contract, the age of your client may not be used in
considering eligibility,* except when it is used to
your client's advantage.®** Therefore, RD/RHS may
not consider the length of time until your client's
retirement or the fact that the security for the loan
may not be adequate in light of your client's life
expectancy.**

RD/RHS may not request information
concerning birth control practices, intention to bear
or rear children, or capability to bear children.
Assumptions or aggregate statistics relating to the
likelihood or probability that any particular group of
persons will bear or rear children may not be used
for any purpose, nor may assumptions be made that
based on those statistics your client will receive
diminished or interrupted income in the future.**®

Receipt of welfare or any other form of
public assistance may not be used to disqualify an
applicant.®"  Nevertheless, neither ~RD/RHS
regulations nor the ECOA specifically preclude a
conclusion that an applicant does not have

®17 C.F.R. § 3550.3 (2009).

21d. § 3550.3.

353 |d

%41d., See § 3550.103(b) for § 504 loans.
$55ee 12 C.F.R. § 202.6(b)(2)(i) (2009).
%6 5ee 7 C.F.R. § 3550.3 (2009).

357 |d
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dependable income when assistance based on the
number of dependents living with the applicant may
shortly be terminated because the dependents will
reach majority.>*®

There are several arguments to challenge
such a conclusion. First, unless RD/RHS has
evidence to the contrary, it is logical to assume that
your client will be able to resume supporting
himself or herself once the dependent children have
reached majority. Second, you may argue that your
client's dependents will then be old enough to work
and that they intend to contribute to the support of
the applicant. Third, it is as illogical to conclude
that an applicant's income is undependable because
he or she will cease to receive welfare assistance as
it is to assume that an applicant's income will
decrease because she or he intends to rear children.
Fourth, any determination that an applicant has
undependable income because of some future
termination of public assistance implicitly assumes
that the applicant has dependable income in the
intervening period. If that period is expressed in
terms of several years, it constitutes an illegal rule
of thumb; if not, it violates your client's due process
rights.

Irrational decisions. A decision that an
applicant does not have dependable income may be
irrational and should be refuted on its merits.

For instance, it does not follow that a young
person without an employment record does not have
a sufficiently stable income to qualify for a loan.
Just as the lack of a credit history does not indicate
a poor credit history,* the lack of an employment
record does not indicate unstable employment and
undependable income. The dependability of income
of applicants with no employment history should be
judged on factors such as job skills, a current
employer's intent to retain the applicant, and the
market for the skill in the community.**°

%8 gee: Handbook 1-3550 § 4.2 A. 5 (Rev. 7/8/09). Example--
Dependable Income.

%% Note that 7 C.F.R. § 3550.53 (h) (2009) states that:
“Applicants must have a credit history that indicates
reasonable ability and willingness to meet debt obligations”
but does not say that lack of a credit history disqualifies an
applicant and enumerates only affirmative failures to meet
assumed obligations as indicia of unacceptable credit. See
Handbook 1-3550 11 4.9 through 4.14 (Rev. 7/8/09).

%0 The Handbook state that: “The Agency has no minimum
history requirement for employment in a particular position.
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Short-term employment in a present position
is similarly not a valid indicator of income
dependability. A person's overall employment
record may be indicative of income stability, but
length of present employment is not.*** Again, the
employer's intent to retain the employee in a
permanent capacity, the employee's training and
experience, and the availability of jobs requiring
similar skills are better indicators of dependability
of income than length of employment.

In certain trades, such as construction,
employment is often seasonal. In these cases
stability of income is not dependent on the length of
employment for any particular employer but rather
on the periods of employment and the availability of
jobs in the community.**

Even if an applicant is not employed in an
industry with erratic employment patterns, frequent
changes in employment do not necessarily mean
that a person does not have dependable income. For
instance, if as a result of each job change, the
applicant's income increases, there is sound basis to
conclude that the applicant will not leave a position
unless a better position becomes available.
Similarly, a pattern of continuous employment,
even though it may have been for different
employers, should not lead to the conclusion that
future income is not dependable.

Seasonal employment. Although seasonal
employment may detract from overall income
stability for an applicant when applying for a
conventional loan, it should not disqualify an
applicant for an RD/RHS loan. For example, a
seasonal farmworker may have sufficient annual
income to meet her total annual shelter payments,*®®
but may not have sufficient income on a monthly
basis to make her monthly payments. For instance,
she might work for eight months and receive
unemployment compensation for four months and
the amount of unemployment compensation might

The key concept is whether the applicant has a history of re-
ceiving stable income and a reasonable expectation that the
income will continue.” Handbook 1-3550 | 4.2 A.5 (Rev.).
See also id. (Example “Less than two years history™).

%! Note that this may constitute a rule of thumb. But see id.
Example “Less than Two Years History”.

%2 See Handbook 1-3550 § 4.2 A5 (Rev. 7/8/09)(‘Stable
Income’ and ‘Seasonal Income”).

%3 5ee § 2.4.2.2.3, supra (discussion of adequate income).

be insufficient to meet her living and loan expenses
for those months. If her income pattern is
consistent, RD/RHS may enter into a loan that
would require her to make 33 annual installments,
each payable in 12 or fewer unequal installments,
instead of a loan payable in 396 equal monthly
installments.***

If you are unsuccessful in administratively
persuading RD/RHS to change its position
concerning the dependability of your client's
income, the only alternative available is an appeal
and a legal challenge.

2.4.2.3 An Applicant Must Be a Person
Who Does Not Already Own an Adequate
Dwelling

By statute, an applicant must "be without an
adequate dwelling or related facilities for hi