July 9, 2019
Submitted via www.regulations.gov
Regulations Division,
Office of General Counsel
Department of Housing and Urban Development
451 7th Street SW, Room 10276,
Washington, DC 20410–0500
Re: HUD Docket No. FR-6124-P-01, RIN 2501-AD89 Comments in Response to Proposed Rulemaking:
Housing and Community Development Act of 1980: Verification of Eligible Status

Dear Sir/Madam:
These comments are submitted on behalf of the National Housing Law Project (NHLP) in
response to the Department of Housing and Urban Development’s (HUD) proposed rule to express our
strong opposition to the changes regarding "verification of eligible status,” published in the Federal
Register on May 10, 2019 (RIN 2501-AD89; HUD Docket No. FR-6124-P-01). NHLP’s mission is to
advance housing justice for poor people and other marginalized communities, including immigrants
and their families. Our expertise on Section 214 and federal housing issues is long-established. We
participated in a critical stakeholder process that led to the creation of the current rule. 1
The proposed rule would have widespread negative consequences on immigrant families who
rely or would rely on housing assistance as a critical lifeline. According to HUD’s analysis, the rule
would directly impact over 100,000 individuals in 25,000 mixed status families that are currently
receiving housing assistance from the covered programs. 2 The proposed rule would jeopardize their
housing stability and place them at risk of homelessness, which could negatively impact their
employment, education, health, and ability to be self-sufficient. Additionally, the rule could result in
11.5 million individuals losing their eligibility for future housing assistance, including 3.1 million
children who are U.S. citizens or legal immigrants.3
As explained in these comments, the rationales that HUD and Secretary Carson have provided
to justify the need for this proposed rule do not comport with current federal law and regulations or
with practical realities. HUD also fails to provide data to support the agency’s assertions. This
consistent disconnect between the data and HUD’s justifications for the proposed rule has created
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major confusion for the public and has compromised the ability of commenters to provide appropriate
input during this comment period. This disconnect suggests that the reasons which HUD has provided
are pretextual. As such, we strongly urge HUD to withdraw the proposed rule in its entirety and allow
HUD’s long-standing regulations to remain in effect.
NHLP’s central focus is on the millions of U.S. households struggling to find affordable housing
in the ongoing nationwide housing crisis, but blaming struggling immigrant families will not fix this
problem. Indeed, HUD’s own analysis of the proposed rule concludes that fewer, not more, families are
likely to receive assistance as a result of the rule.4 The real issue is the lack of sufficient funding to
ensure that every family, regardless of immigration status, has access to one of the most basic of
human rights—a safe place to call home.
Given the significant changes the rule would impose on decades of housing policy and the
administration of HUD’s most significant housing programs, the 60-day notice period is too short to
adequately address all of the concerns regarding the rule. HUD’s own rules recognize this inadequacy
by stating that “[a]n ANPR [Advanced Notice of Public Rulemaking] will be used to solicit public
comment early in the rulemaking process for significant rules . . .” 5 But no ANPR was issued. Therefore,
we submit these comments, even though we have not had sufficient time to fully assess the costs,
consequences, and wisdom of the proposed regulation.

I.

The Proposed Rule Must Consider the Costs to Families, Including Tens of Thousands of
Citizen Children

The proposed rule places tens of thousands of families at risk of homelessness, jeopardizing their
family and housing stability, both of which are critical to getting families on a pathway to selfsufficiency and better life outcomes.
Family integrity is deeply ingrained in the legal history of United States. Indeed, “the interest of
parents in the care, custody, and control of their children–is perhaps the oldest of the fundamental
liberty interests. . . .”6 The proposed rule threatens to undermine the family integrity of low-income
U.S. citizens and immigrants. The proposed rule’s requirement that every individual in a household
maintain an eligible status to receive “financial assistance” would force mixed status families to make
an impossible decision — either break up to allow eligible family members to continue receiving
assistance or forgo the subsidies so that the families can stay together. Forgoing the subsidy could
mean homelessness for many families. Family separations undermine family stability, and lead to toxic
stress, trauma, and attachment issues in children. Even a temporary separation has an enormous
negative impact on the health and educational attainment of these children, and many parents
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struggle to restore the parent-child bond once it has been disrupted by a separation. 7 These impacts
shock the conscience.
Because 70% of mixed status families currently receiving HUD assistance are composed of
eligible children and at least one ineligible parent, many of these families likely will forgo the subsidies
to avoid separation. In fact, HUD is banking on this, noting in their regulatory impact analysis that
“HUD expects that fear of the family being separated would lead to prompt evacuation by most mixed
households, whether that fear is justified.”8 Therefore, this rule would effectively evict as many as
108,000 individuals in mixed status families (in which nearly 3 out of 4 are eligible for assistance) from
public housing, Section 8, and other programs covered by the proposed rule. 9 These mass evictions and
departures from housing assistance will cause increased rates of homelessness and unstable housing
among an already vulnerable population.10
Additionally, families that risk homelessness to avoid separations may still be unable to keep
their families intact. Many families once they have left HUD-assisted housing will likely be forced to
rely on the homeless shelter system.11 Many homeless shelters have a policy of only accepting
individuals of a single gender, or only allowing young children to stay with their mother, forcing older
children and adult male household members to find alternative shelters.12 Additionally, given the
misapplication and misunderstanding of federal guidance on immigrants’ rights to access to emergency
shelters, it is likely that some families will be illegally barred from shelters entirely. 13
These outcomes will not only hurt families while they struggle to find housing in the short term,
but they will also lead to reduced opportunities and increased health problems for these families in the
long term.14 Studies have shown that unstable housing situations can cause individuals to experience
increased hospital visits, loss of employment, and are associated with increased likelihood of mental
health problems in children,15 and can dramatically increase the risk of an acute episode of a
7
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behavioral health condition, including relapse of addiction in adults. Having safe and stable housing is
crucial to a person’s good health, sustaining employment, and overall self-sufficiency. These effects will
be particularly prominent on the children in these mixed status families, nearly all of whom are U.S.
citizens. Research has shown that economic and housing instability impedes children’s cognitive
development, leading to poorer life outcomes as adults.16 Housing instability is directly correlated to
decreases in student retention rates and contributes to homeless students’ high suspension rates,
school turnover, truancy, and expulsions, limiting students’ opportunity to obtain the education they
need to succeed later in life.17
The proposed rule will bar children who are U.S. citizens and lawful permanent residents from
maintaining and seeking federally subsidized housing.
By eliminating the ability of mixed status families to receive prorated assistance on a
permanent basis, the proposed rule robs eligible children of housing subsidies because they have
parents with ineligible noncitizen status. Section 214 of the Housing and Community Development Act
of 1980 (Section 214) limits access to federally subsidized housing programs to U.S. citizens and a
specific list of noncitizen categories.18 Nearly all of the children in mixed status families who are
receiving HUD assistance covered by Section 214 are U.S. citizens and lawful permanent residents (LPR)
who live with parents or other adults who do not have eligible immigration status. HUD’s statistics
show that 70% of mixed status families are composed of eligible children and ineligible parents. There
are over 38,000 U.S. citizen and otherwise eligible children in these families, and over 55,000 eligible
children in mixed status families overall.19 Since these children lack the legal capacity to sign leases
themselves, the adult heads of household, including those who do not receive assistance, must sign
these contracts on behalf of their family. Prohibiting the ineligible adults from living in subsidized units
forecloses the possibility of these U.S. citizen and LPR children from receiving any housing assistance
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under the covered housing programs. As explained below, the proposed rule directly contradicts the
face of the statute governing these HUD regulations.

The rule fails to consider that immigrants live disproportionately in high cost housing areas and pay
more for housing than U.S. citizens.
Immigrants and their families currently face additional barriers in finding affordable housing. 20
Compared to U.S. citizens, immigrant families are more likely to have higher housing costs, are more
likely to face housing cost burdens, and are more likely to report difficulty paying for housing. 21 Many
of these additional burdens are attributable to the fact that immigrants disproportionately live in
states with high housing costs.22 For example, California––the state with the largest immigrant
population23––has eight of the ten highest rental cost metropolitan counties in the country.24 The
proposed rule will introduce additional burdens to immigrant families that already face significant
hurdles in securing affordable housing, placing thousands of families at risk of homelessness. The
proposed rule does not take into account these unique hardships and costs faced by immigrants in the
U.S. housing market. The proposed rule should be withdrawn until HUD completes an in-depth study of
these issues.

II.

The Proposed Rule Exceeds the Scope of its Statutory Authority

HUD’s proposed rule is not supported by the history of Section 214 and its implementing regulations.
Originally, Section 214 of Housing and Community Development Act of 1980 created
restrictions prohibiting “nonimmigrant student-aliens” from receiving financial assistance in applicable
HUD programs.25 The restrictions were expanded in 1981 to make ineligible any person who did not
have one of an enumerated list of immigration statuses.26 Several years later, in 1986, a court granted
a preliminary injunction against the implementation of HUD’s rules implementing Section 214, to a
national class of plaintiffs who would have been eligible for HUD-assisted housing but for the presence
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of an ineligible immigrant adult.27 In 1988, Congress passed another significant amendment to Section
214, allowing for the Secretary to provide for preservation of mixed-status families – with full
subsidy.28 In passing this amendment, Congress explained in a House Report that “the Committee is
including these changes because the Department [HUD] has incorrectly interpreted the original Act.
The modifications are intended to clarify the original intent of Congress that families in which at least
one person is eligible are not disqualified and that the rules not be applied retroactively.” 29
In 1995, HUD promulgated, and, for the first time, implemented a final rule regarding Section
214 that required housing authorities to prorate assistance. 30 On September 12, 1996, the YolanoDonnelly Tenant Ass’n lawsuit was settled, with an agreement that the 1995 rule adequately protected
the right of mixed status families to live together in 214 housing, further guaranteeing that HUD would
continue to protect that right in implementing Section 214.31 Only two weeks later, Congress enacted
more amendments to Section 214, explicitly providing for proration of housing assistance. 32 To bring
the regulations in line with the new statute, HUD promulgated an interim rule in 1996 and, though not
required to, solicited in-person comments from stakeholders including NHLP and through a 60-day
comment period.33 The interim rule brought proration provisions in line with the new statute. It also,
significantly, included a provision based on the new statute, that a housing authority could ignore
Section 214 altogether.34
After the implementation of the 1996 Interim Rule, Congress made one major change to
Section 214. It removed the language that HUD had interpreted to allow housing authorities to ignore
Section 214 and replaced it with the provision allowing housing authorities to choose to not
affirmatively verify eligibility.35 The fact that Congress changed one portion of HUD’s interpretation of
Section 214 and let the rest remain clearly signifies its tacit approval of the agency’s existing
interpretation that includes proration requirements. HUD promulgated a final rule in 1999, reflecting
the change to a housing authority’s discretion to abide by 214.36 Notably, HUD’s current proposed rule
does not even acknowledge this previous rulemaking process in 1996 and 1999 or the 1996 Interim
Rule. Without knowing this history, it is very difficult, if not impossible, for most commenters to
understand HUD’s reasoning for changing its long-standing interpretation of the statute and
compromises commenters’ ability to provide proper input to HUD.
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The proposed regulations are in direct conflict with their underlying statute.
In the proposed rule, HUD claims to be revising its regulations “into greater alignment with the
wording and purpose of Section 214,” namely by barring mixed-status families from receiving
assistance. To support its claim, HUD insists that Section 214 prohibits the indefinite receipt of
prorated assistance by mixed status families, but it cannot point to any statutory language containing
such an edict. This is because Section 214 does not prohibit the indefinite receipt of prorated
assistance. In fact, Section 214 makes it clear that Congress intended to provide for this type of
assistance precisely to avoid forcing families into the impossible choices between living together
without stable housing, or living apart with stable housing for some members. By conveniently ignoring
these provisions, and omitting them from their analysis in the proposed rule, HUD is exceeding its
statutory authority in violation of 5 U.S.C. § 706(2)(C).
Section 214 establishes that Congress intended that every eligible member of a mixed status
family would receive assistance and that mixed status households would receive prorated assistance.
For example, 42 U.S.C. § 1436a(b)(2) states, “If the eligibility for financial assistance of at least one
member of a family has been affirmatively established under this section, and the ineligibility of one or
more family members has not been affirmatively established under this section, any financial
assistance made available to that family by the applicable Secretary shall be prorated…” (emphasis
added). The law then explicitly permits housing authorities to choose not to establish eligibility of every
family member before providing financial assistance.37 Congress did not mince words. “Shall be
prorated” does not mean “may be prorated for some period of time.”
The statute also requires that housing authorities verify eligibility for financial assistance on an
individual – not a familial – basis. In the subsection entitled “Verification of eligibility”, Congress
established a scheme by which a family could receive financial assistance when “eligibility of at least
the individual or one family member” was established.38 Section 214 does bar continued assistance for
families that knowingly permit ineligible family members to reside in an assisted unit, but makes clear
that termination “shall not apply to a family if the ineligibility of the ineligible individual at issue was
considered in calculating any proration of assistance provided for the family.” 39 HUD cannot create a
regulation that authorizes termination where Congress explicitly stated that the authority for
termination does not apply.
HUD has not acknowledged these provisions in Section 214, and, instead, has fixated on those
that discuss preservation of assistance and deferral of termination for certain families. However, a
cursory glance at the legislative history of Section 214 reveals HUD’s mistake. Congress’s purpose for
creating a system of prorated assistance is also evident. In 1988, Congress included a provision by
which mixed status families who had been receiving full, non-prorated subsidies prior to the statute’s
37
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passage could avoid family breakup. Indeed, subsection (c) is entitled “(c) Preservation of families…” 40
The provision, as initially passed, allowed certain mixed-status families to receive full assistance and
remain in assisted housing indefinitely and allows other families with ineligible immigrants to receive
temporary deferrals of termination of assistance. 41 HUD badly misinterprets that provision to conclude
that Congress only intended for prorated assistance to be provided for a limited time. In fact, Congress
did not add the proration provisions until 1996.42
To suggest that the 1988 amendments were intended to temporarily limit the duration of
financial assistance that did not exist under the statute until 1996 is demonstrably absurd. The correct,
and indeed only logical, reading of the statute is that Congress sought to ensure that scarce federal
subsidies would be provided for eligible immigrants and citizens while preserving the familial integrity
of mixed-immigration status families. HUD’s interpretation requires ignoring the plain language and
the history of the statute. HUD should withdraw its rule because it is in direct conflict with the
congressional mandate of Section 214 to provide prorated assistance to mixed status families.
Further, HUD has failed to point to any provisions of Section 214 that require leaseholders to be
U.S. citizens or have an eligible immigration status. In fact, 42 U.S.C. § 1436a(i)(1) makes clear that
financial assistance may be provided to a family upon “the affirmative establishment and verification of
eligibility of at least … one family member”43 and places no further requirements on the age, capacity,
or other characteristic of that family member. By contrast, Congress knew how to make such
distinctions in 42 U.S.C. § 1436a(c)(1)(A), which authorized the continued provision of financial
assistance to certain families receiving assistance as of February 5, 1988, if either “the head of
household or spouse” were a citizen or eligible immigrant).44 The proposed rule, thus, makes a
distinction that Congress purposefully intended not to create.
Finally, the Section 214 statute expressly provides that public housing agencies can choose not
to verify self-declarations by citizens or nationals. Specifically, the statute indicates, “If the
declaration states that the individual is a citizen or national of the United States, the applicable
Secretary, or the agency administering assistance covered by this section, may request verification of
the declaration by requiring presentation of documentation that the applicable Secretary considers
appropriate, including a United States passport, resident alien card, alien registration
card, social security card, or other documentation.”45 In clear conflict to the statute that gives public
housing agencies discretion to decide whether to verify citizenship, the proposed rule mandates
verification of citizenship. HUD is not permitted to amend a statute through administrative rulemaking.
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HUD has exceeded its authority through this proposed rule and, for all the aforementioned
reasons in this section, must withdraw the proposed rule because it is in direct conflict with the history
and text of Section 214.

III.

HUD Fails to Explain Why it is Upending Decades of Prior Interpretation of the Statute

For over two decades, through several administrations, HUD has maintained the same
interpretation of Section 214. Now, without any explanation, HUD is proposing to radically change its
longstanding interpretation. However, when changing a long-held agency interpretation, the agency
must state “good reasons for the new policy” and consider that the rule has "engendered serious
reliance interests” to some group.46 HUD does neither, ignoring that the rule has engendered serious
reliance interests to both mixed status families and the housing providers who depend on their higher
rents.
Previously, HUD contended that the terms of Section 214 left it little flexibility in drafting its
implementing rules. Thus, when it proposed the rules in 1994, HUD said "[i]n many respects, Section
214 allows little discretion on the part of HUD to expand or reduce the statutory provisions by
regulation. Section 214 is specific about the special assistance to be provided to certain families with
members who have eligible status and those who have ineligible status." 47 At the time it adopted its
current regulations concerning mixed status families in 1995, HUD addressed comments urging that
"ineligible persons should not be allowed to reside in an assisted unit."48 Squarely rejecting that
position, HUD stated that "[t]he 'preservation of family' provisions [in its final rule] flow directly from
the statute."49 In fact, Section 214(c) provides for continued assistance and temporary deferral of
termination of assistance to mixed families. The proposed rule does not identify any intervening
change in Section 214 itself that justifies the proposed changes to its mixed family rule. It is
incongruous, therefore, that more than twenty years after announcing that Section 214 "allow[ed]
little discretion" in drafting the current rule and in the absence of any significant controversy with
respect to the scope and operation of that rule, HUD now concludes that its long-standing
interpretation of Section 214 was mistaken and that Section 214 allows it to do exactly what HUD
claimed it could not do when it adopted the Final Rule in 1995.
In support of its proposed rule, HUD cites a handful of grounds that "prompted [it] to
reconsider" its current regulations, including Executive Order 13828, which generally directs federal
agencies to adopt rules that ensure that only eligible persons receive federal benefits and that "aliens

46
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who are not otherwise qualified and eligible do not receive such benefits." 50 In addition, HUD cites
other unspecified regulatory initiatives to "reduce unnecessary burdens." 51 Additionally, at various
points, HUD claims that its new interpretation more closely reflects the goals of Section 214. Neither
references to general policy directions from the White House nor bare statements that it has changed
its mind about the goals of Section 214, however, constitutes the "reasoned explanation" required to
explain HUD's reversal from the positions it took more than 20 years ago.
Moreover, as the Supreme Court in Encino made clear, courts hold changes in regulations to
higher scrutiny where stakeholders — individual persons, public agencies, and private firms alike —
have relied upon long-standing statutory interpretations and regulations to order their lives and
manage their business affairs. Because the proposed rule does not squarely address the impact of the
rule on existing eligible residents or the impacts on housing providers and managers, discussed in more
detail below, the proposed rule fails to satisfy the test of the "serious reliance interests that must be
taken into account."52
IV.

The Proposed Rule Will Hurt U.S. Citizens and the Aging Population

While it is clear that the proposed rule is a direct attack on immigrants and citizens in mixed
status households, these families are not the only group that will be harmed if the rule is finalized. In
addition to attacking mixed status families, the proposed rule creates red tape that threatens housing
security for 9.5 million U.S. citizens currently receiving HUD assistance and all future U.S. citizens
seeking these benefits. The rule would require that all who declare they are U.S. citizens under penalty
of perjury provide evidence of their citizenship, a practice that has proven to be burdensome, costly
and unnecessary to protect program integrity.53 Many U.S. citizens never had a birth certificate or have
lost it, and obtaining one can take months. Obtaining a passport similarly entails a long wait and is
costly. Past experience with a rigid citizenship documentation requirement in the Medicaid program
revealed that such policies accomplish virtually nothing while producing extraordinary collateral
damage. One study found that six states spent over $8.3 million to find 8 ineligible immigrants out of
3.6 million Medicaid enrollees for a total savings of $11,000.54 In the meantime, tens of thousands of
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U.S. citizens were prevented from securing critical services as a result of the rigid Medicaid citizenship
documentation policy.55
Currently, to establish eligibility for access Section 214 housing assistance, U.S. citizens need to
provide a declaration signed under penalty of perjury of their citizenship or nationality status. The
proposed rule would require that these individuals also provide documentary proof of citizenship or
nationality, such as a birth certificate, which can be extremely difficult for certain segments of the
population. One survey showed that as many as seven percent of citizens did not have citizen
documentation readily available.56 Obtaining such documentation can be particularly difficult for U.S.
citizens over the age of 50, citizens of color, citizens with disabilities, and citizens with low incomes.
Older individuals face many challenges in getting this kind of documentation, including difficulties
getting to government offices to replace lost records, coming up with the funds to replace these
records, and some individuals may have never been issued a birth certificate in the first place. 57 That
same survey suggests that:





At least 12 percent of citizens earning less than $25,000 a year do not have proof of
citizenship;
Many people who do have documentation have birth certificates or IDs that don’t
reflect their current name or address, such as people who changed their name;
18 percent of citizens over the age 65 do not have a photo ID; and
25 percent of African American citizens lacked a photo ID.

After Medicaid began implementing a citizenship documentation requirement, there was a
sharp decline in Medicaid enrollment. Half of the 44 states responding to a Government Accountability
Office survey indicated that Medicaid enrollment fell because of the citizenship documentation
requirement. The GAO also found that states reported increased administrative costs and needed to
spend more time providing help to applicants and beneficiaries, increasing their time spent on
applications and redeterminations of eligibility.58
Furthermore, the process of obtaining a new passport or birth certificate imposes steep
barriers for vulnerable populations. The application fee for a passport, which has a normal processing
time of six weeks, is $145 ($115 if under age 16). The cost of an expedited passport, which is
processed within two weeks, is an additional $60 plus overnight delivery fees. There is an additional
55
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cost of passport photos that must be submitted with an application. For children under age 18, parents
incur additional costs associated with travel to a passport-issuing office because children need to
appear in person. Furthermore, if the citizen was not born in the U.S., additional documents must be
submitted with the passport application. These underlying documents, such as a certificate of
citizenship or naturalization certificate—can themselves be costly and time-consuming to secure.
For citizens who have lost or who never obtained these documents, there may be other means
of obtaining a passport, but these require additional paperwork and costs, increasing the time and
other barriers involved in securing the documents. Therefore, while obtaining a passport may appear
to be the easiest and cheapest document option, it can be even more difficult and time-consuming
than obtaining a certificate of naturalization or certificate of citizenship. Obtaining a copy of a birth
certificate can also be difficult for the vulnerable populations served by HUD housing programs. Many
U.S. citizens, particularly older African-Americans born in certain rural areas of the South, never had a
birth certificate. Other U.S. citizens may have had a birth certificate at one time but lost it when
moving from one home to another or as a result of fire, flood or similar event, or due to incapacity,
infirmity, or poverty. The verification documentation required to obtain a replacement certificate can
be quite burdensome, and obtaining a duplicate birth certificate can take months. The General
Accounting Office has found that low-income families “often cannot afford to pay for original
documents such as birth certificates, which can cost up to $30 each.”59
Those people who are unable to produce the required documents, within the required time
period under the proposed HUD rule will lose their housing assistance, and many will be evicted from
their homes. A significant share could become homeless. The figures above suggest that hundreds of
thousands of U.S. citizens could experience these harsh consequences under the proposed rule.
The proposed rule places additional documentation burdens on 120,000 noncitizen seniors as
well, by requiring noncitizens 62 years old or older to provide documentation of their immigration
status.60 Presently, these noncitizen seniors are required to submit a signed declaration of their eligible
immigration status and proof of age. Many immigrant seniors will struggle in the same way as citizen
seniors to produce this documentation. HUD has not accounted for these concerns in the proposed
rule, and should address these issues before finalizing the rule.
The proposed documentation requirements will be particularly burdensome for recipients of rental
assistance who were formerly homeless, as well as for people experiencing homelessness who could
be assisted by Section 214 programs in the future. People experiencing homelessness often lose
important documents such as photo identification, birth certificates, and social security cards because
they have no safe places to store them.61 Adding more documentation requirements creates additional
barriers to house those who need it most, and could cause many people who have gained stability
59
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through rental assistance to return to homelessness. HUD has failed to take into account the added
costs and burdens of these new documentation requirements and should complete an analysis of
these costs before finalizing the proposed rule.

V.

The Proposed Rule Will Reduce the Quality and Quantity of Federally Assisted Units

The proposed rule will reduce the number of families that receive federally subsidized assistance.
Secretary Carson stated that HUD has promulgated the proposed rule in an effort to address
the waitlist crisis for subsidized housing faced by most Public Housing Authorities nationwide. 62 While
it is true that there is a public housing and Section 8 waitlist crisis—there are currently 3 million
individuals on voucher waitlists around the country, with an additional 6 million that would like to be
on these waitlists63—the proposed rule would not alleviate and would, instead, worsen this crisis. By
HUD’s own assessment, the proposed rule will likely lead to a decrease in the number of assisted
families. According to HUD, if the agency were to replace the 25,000 mixed status families currently
receiving HUD assistance with households comprised of members who are all eligible, this transition
would cost HUD from $372 million to $437 million annually.64
To pay for these new costs of the proposed rule,65 HUD has surmised that
the likeliest scenario, would be that HUD would have to reduce the quantity and quality
of assisted housing in response to higher costs. In this case, the transfer would be from
assisted households who experience a decline in assistance (in whole or in part) to the
replacement households. With part of the budget being redirected to cover the increase
in subsidy, there could be fewer households served under the housing choice vouchers
program...66
HUD’s own economic analysis shows that the proposed rule will not only fail to achieve its
stated goals of addressing the subsidized housing waitlist crisis, but will in fact exacerbate this very
issue. The Regulatory Impact Analysis released by HUD makes it clear that the proposed rule will not
further HUD’s mission to “create strong, sustainable, inclusive communities and quality affordable
62
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homes for all.”67 In fact, the proposed rule will do the exact opposite, reducing the quantity of
affordable homes on the market.
The proposed rule would lead to a reduction in the quality of federally assisted housing provided by
HUD.
It is no secret that public housing conditions are substandard in many parts of this country.68
Some tenants are living in units that are riddled with mold, rodents, and are in a general state of
disrepair as a result of decades of underfunding. Experts estimate that there is currently a $50 billion
backlog of desperately needed repairs, and making matters worse, the Trump administration has
proposed to eliminate the federal fund used to make (already insufficient) repairs. 69
Given this current state of affairs, HUD should focus on using its limited funds to address the
housing quality conditions faced by so many of its residents. Instead, HUD has taken the opposite
approach. In the Regulatory Impact Analysis issued by HUD, the agency acknowledged that the
proposed rule could create about $200 million in new costs and hurt public housing by reducing the
“maintenance of the units and possibly [leading to] deterioration of the units that could lead to
vacancy.”70 In light of the negative consequences of the proposed rule, it is hard to see what legitimate
purpose the proposed rule serves. We urge HUD to address this critical issue before it publishes the
final rule.

VI.

The Proposed Rule Will Hurt the U.S. Economy and is in Conflict with U.S. Policy Priorities
on Preventing and Responding to Homelessness.

America’s economy depends on immigrants.
Immigrants are a critical factor in keeping the United States’ economy healthy and growing.
Currently, there are more than 27 million foreign-born workers in the U.S. labor market, accounting for
about 17% of the total U.S. workforce.71 Immigrants are more concentrated in labor markets that
literally feed and house America—immigrants make up 28% of construction trade workers and
upwards of 70% of agricultural workers. In-depth statistical analysis shows that low-income immigrants
67
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and their families make important contributions to the U.S. economy, and that overall, immigration
into the United States is a long-term fiscal net positive.72 The proposed rule will cut into these
economic gains by increasing housing instability. Essential immigrant workers, particularly those in
areas with high rents, rely on stable housing in order to maintain their employment, contribute to local
economies, and help their communities thrive. The proposed rule does not adequately consider these
issues, and HUD should study the extended impact the rule will have on the U.S. economy before
publishing its final rule.
The proposed rule runs counter to U.S. policy priorities on preventing and responding to homelessness
and poverty.
The proposed rule is in direct conflict with federal policy priorities of ending homelessness and
federal mandates for states to provide certain assistance and programs to everyone. For example, the
U.S. Interagency Council on Homelessness (USICH) has prioritized ending and preventing homelessness
among families with children, regardless of immigration status.73 USICH’s mission is to affirmatively
remove barriers to housing access, all while acknowledging that “communities that are diverse—in
their demographics, in their needs, in their geographic characteristics, in their progress to date, in their
resources, in their infrastructure, in their housing markets, and in many other ways.” 74 The proposed
rule directly contradicts this policy goal by erecting additional barriers to housing access. Furthermore,
the rule is in conflict with the National Affordable Housing Act’s edict to ensure that “every American
family be able to afford a decent home in a suitable environment.”75
Although HUD acknowledges the potential costs of homelessness in their Regulatory Impact
Analysis, noting that temporary and long-term homelessness is likely for many families because of the
proposed rule, it has not provided a detailed analysis of this economic impact. 76 To fully understand
the fiscal consequences of this rule, HUD should complete an in-depth study on these issues before
finalizing the proposed rule.
The proposed rule poses a danger to public health, and will lead to increased medical costs hurting the
U.S. economy as a whole.
Access to stable and affordable housing is a basic platform for family and community health,
well-being and dignity, and our communities thrive when everyone has access to a high quality home.
Immigrants and their families are vital to parts of the country’s social and economic fabric, and we
should be building a housing system that creates the conditions for all of us to flourish. Instead, this
72
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proposed rule would harm the health of immigrant families and of our communities as a whole,
threatening people with evictions and homelessness and breaking families apart. Public housing
provides one crucial source of affordable homes to over 2 million low-income people in America, 77 and
the evidence is clear that affordable housing supports health.78 When families have to put too much of
their income towards their rent, they can’t afford to pay for other basic needs like food and health
care, which is why problems like food insecurity increase along with housing costs,79 and many renters
delay needed medical care because they can’t afford it.80
Thousands of immigrant families will be evicted from federally subsidized housing under this
proposal and that will have severe consequences for their health. People who are evicted from their
homes, or even threatened with eviction, are more likely to experience health problems like
depression, anxiety, and high blood pressure than people with stable housing. 81 They are also more
likely to become homeless, contend with long-term housing instability, and visit an emergency room. 82
Eviction and other forms of housing instability, such as having to move frequently, are particularly
harmful for children including the many children living in mixed status families. Unstable housing
means that kids are more likely to have behavioral problems and to struggle in school, 83 and in
classrooms where the student population changes quickly and frequently, all students can fall
behind.84 Education itself is linked to positive health outcomes and longer lives; 85 thus, creating
housing instability in children’s lives can have immediate and negative health impacts, but can also
lead to poorer health across the life course by disrupting their education.
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This rule change would leave families with the terrible choice of either losing their housing or
splitting up their family members. HUD’s own regulatory impact analysis calls the potential breakup of
family members “ruthless.”86 Rather than continuing to target and scapegoat immigrant families, we
should support public health and strengthen our communities by working to expand housing subsidies
and supports for all low-income families.

VII.

The Proposed Rule Will Disproportionately Hurt Already Vulnerable and Disadvantaged
Populations

Aging Population
Federal housing assistance programs provide vital support to 1.9 million older adults who
would otherwise be unable to afford the cost of shelter.87 Seniors with fixed incomes are especially at
risk of serious harm if they live in mixed status families and lose rental assistance due to the rule
because they have such limited resources to spend on other basic needs, including food, medicine,
transportation, and clothing.88 The proposed rule would also make it impossible for many
intergenerational families to live together and share resources that enable them to succeed. It ignores
the critical roles many grandparents play in caring for their grandchildren and other family members,
as well as the role adult children play in caring for their aging parents and relatives.
Furthermore, the proposed rule adds new documentation requirements that will be particularly
burdensome on older adults.89 The proposed rule will require all U.S. citizens to provide proof of
citizenship, and will also require noncitizens 62 years old or over to provide additional documentation
of their immigration status. Older individuals face many challenges in getting this kind of
documentation, including difficulties getting to government offices to replace lost records, coming up
with the funds to replace these records, and some individuals may have never been issued the
documents in the first place.90
Children
The proposed rule threatens the health of children, and will effectively evict over 55,000
children who are eligible for the covered housing programs. The changes proposed are specifically
86
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designed to force families to make choices that will harm their children’s health. Mixed status families
will have to make the excruciating decision to either face eviction or separate as a family in order to
retain housing stability. Both options will have lasting impacts on child and family health. Research
shows that families who are evicted are more likely to experience homelessness, move into
substandard or overcrowded housing, and have a sequence of adverse physical and mental health
outcomes.91 The alternative, family separation, is a stressful and traumatizing experience for children,
which can alter the architecture of a child’s developing brain and have lifelong consequences. 92
Additionally, according to a recent study by the Center for Migration Studies (CMS), the rule
could result in 11.5 million individuals losing their eligibility for housing assistance, including 3.1 million
children who are U.S. citizens or legal immigrants and are in mixed status families. 93 The report asserts
that preventing these children from receiving housing assistance could have severe consequences for
their development and exacerbate the inequities that they already face.94
Approximately 18 million children in the U.S. live in a family with at least one immigrant
An estimated 5 million children (of whom more than 80 percent are U.S. citizens) live in
homes with at least one undocumented parent.96 While the majority of children in these households
are citizens, the fact that they have at least one member of their household who has limited or no
eligibility for public assistance based on their immigration status means that children in immigrant
families have higher rates of poverty than children in families with no immigrant members. 97
parent.95

Access to housing assistance already remains limited for families—only one in four families who
are eligible for rental assistance in the U.S. receive it. Nearly 40% of the households currently receiving
rental assistance include children.98 Research shows that rental assistance for households with children
results in significant positive effects for future outcomes and family economic security. Housing
assistance lifts about a million children out of poverty each year,99 and can improve a child’s chances
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for long-term economic mobility—one study finds that children in households receiving Housing Choice
vouchers have higher adult earnings and a lower chance of incarceration. 100
Housing assistance also improves child health—children of families receiving housing assistance
had a 35 percent higher chance of being labeled a “well child,” a 28 percent lower risk of being
seriously underweight and a 19 percent lower risk of food insecurity.101 Access to affordable housing
provides stability for families and frees up income for other necessities. Low-income households that
include children and pay more than half of their monthly income on rent spend considerably less on
other basic necessities—they spend $200 less per month on food, nearly $100 less on transportation,
and about $80 less on healthcare.102 On the same theme, high rents are correlated with children’s food
insecurity, malnutrition, missed preventative care, low school engagement, and poorer mental
health.103
This rule would add insult to injury by further limiting access to housing assistance for families
with children. HUD estimates that 55,000 children will be displaced and at-risk of homelessness as a
result of implementation of this rule. Child and youth homelessness continues to skyrocket in the
United States – the U.S. Department of Education identified 1.3 million homeless children in the 20162017, which is a 70 percent increase since the 2007-2008 school year. 104
The proposed rule will only serve to further increase child homelessness, with detrimental
effects to child well-being and our economy. Homelessness, even for a brief time, is extremely
detrimental to a child’s healthy development. The younger and longer a child experiences
homelessness, the greater the cumulative toll of negative health outcomes. 105 Homelessness is also
associated with an 87 percent greater likelihood of a child or youth dropping out of school.106
A recent landmark study from the National Academy of Sciences finds that child poverty and
homelessness costs our society over $1 trillion each year.107 This same study finds that making housing
100
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vouchers available for 70 percent of the families who are currently eligible would reduce child poverty
by 3 percentage points.
This rule takes the opposite approach by taking away housing assistance from thousands of
children and families, ignoring research from leading experts regarding what is best for the well-being
of the nation’s children and families. Evicting families or forcing them to separate will not only harm
children’s health today, but well into the future. We need policies that expand, not reduce, access to
stable homes for families with children in order to ensure all children have opportunities to be healthy
and reach their highest potential.
Communities of Color
Asian American Pacific Islanders
The Asian American Pacific Islander (AAPI) community is the fastest growing racial group in the
United States. Further, AAPIs are one of the fastest growing populations in poverty with more than half
of all poor AAPIs living in only 10 Metropolitan Statistical Areas (MSAs) 108, the majority of which are
concentrated in the most expensive housing markets. Analysis of US Census 2016 ACS data shows that
the majority of all AAPIs in poverty live in zip codes with housing costs above the national median. This
is true for both for rental housing (64% of AAPIs in poverty live in zip codes where the median rent for
rental housing in the zip code is higher than the US national median rent), and for homeownership
(65% of AAPIs in poverty live in zip codes where the median home value is more expensive than the US
national median home value).109 In short, poor AAPIs are already at significant risk of displacement and
housing instability, especially recently emigrated AAPIs who have limited proficiency with English. In
fact, poor AAPIs are at twice the risk of displacement relative to the general US population in
poverty.110 Further compounding this issue is the fact that many AAPI families live in multigenerational
households that include a mix of immigrants and US citizens.
The impact of HUD’s proposed rule, if implemented, would be devastating. The presence of a
single ineligible member of a household could lead to disqualification of the entire household,
including citizens, children, and the elderly who are eligible for public housing and Section 8 programs.
In 2018, over a quarter of a million AAPIs received HUD subsidized housing assistance. 111 Further,
nearly 10% of AAPI households live in multi-generational homes,112 a figure that is likely much lower
than the actual proportion reported anecdotally from the field, which is closer to 20%.
Latinos
According to a recent report released by the Center on Budget and Policy Priorities, of the
100,000 people in the 25,000 mixed status families that would be directly impacted by the rule, nine108
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five percent (95%) are people of color, including 85% who are Latino. 113 Therefore, the proposal will
harm thousands of Latinos across the country . Today, the U.S. Latino population stands at more than
55 million, comprising 18 percent of the total U.S. population, and approximately one in five Latinos
are non-citizens.114 By 2050, it is projected that nearly one-third of the U.S. workforce will be Latino. 115
Latino children account for a quarter of all U.S. children and the majority (52 percent) have at least one
immigrant parent.116 Latinos continue to face prejudice and discrimination throughout the United
States, and many continue to struggle to meet basic needs, including finding a home they can afford.
This is not surprising, as there is not a single part of the country where a minimum wage worker
working full-time year-round can afford a two-bedroom rental home —nationally, on average, a
worker would need to earn at least $22.96 an hour to afford a two-bedroom apartment 117 In 2017, 4.4
million (55 percent) Latinos who rented their home were cost-burdened – meaning they devoted 30
percent or more of their income towards rent.118
However, access to federal housing assistance has allowed hundreds of thousands of Latinos to
lift themselves out of poverty. According to an analysis conducted by UnidosUS, federal housing
assistance – including public and other subsidized housing – lifted approximately 800,000 Latinos out
of poverty in 2017, including more than 280,000 Latino children.119 While research suggests that
Latinos remain underrepresented in these programs,120 the proposed rule would deter many eligible
Latinos participating in public or subsidized housing programs, and increase housing insecurity for
Latino families. As HUD acknowledges, families that lose housing assistance are at risk of
homelessness, with serious consequences for family well-being and child development. When families
have access to housing assistance, they have more resources to cover the cost of nutritious foods,
health care, and other necessities.121 Where families live is also directly tied to where they work. If
parents lose access to affordable housing, they may also be at risk of losing their jobs.
For progress to continue in the Latino community and our nation, immigrants should have an
opportunity to support the resilience and upward mobility of their families. The proposed changes by
113
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HUD fail in this respect as Latino families of mixed immigration status would be forced to break up to
receive housing assistance, to forego the assistance altogether, or face termination from the programs.
Individuals with Disabilities
The lack of accessible, affordable housing is a continuing and significant barrier to integrated
community living, making it difficult for people with disabilities to move from segregated facilities into
the community, and putting many people with disabilities at risk of unnecessary institutionalization or
homelessness. People with disabilities comprise a large percentage of the individuals served by HUD
programs, including programs covered under the proposed rule. For example, about 1 in 3 households
using Section 8 vouchers are headed by a non-elderly person with a disability and about 1 in 5
households living in public housing are headed by a non-elderly person with a disability. People with
disabilities often have few financial resources and remain among the country’s poorest. 122 At the same
time, people with disabilities all too often face discrimination when seeking housing. 123 Termination of
assistance under the proposed rule could put people with few options at risk, with tremendous cost to
their health, earning potential and well-being.
In addition to people with disabilities living in mixed status families that will lose rental
assistance, many people with disabilities will be at risk of losing assistance because of the proposed
documentation requirements for seniors and citizens. People with disabilities often have additional
barriers to accessing proof of citizenship and identity. For example, some people with disabilities do
not drive and are less likely to have state-issued identification. In 2012, 7.5 percent of people with
disabilities lacked a valid ID compared to less than 5 percent of people without disabilities. 124
Survivors of Gender Based Violence
Certain immigrant survivors of gender-based violence such as human trafficking, sexual assault,
and domestic violence will be severely and disproportionately harmed by HUD’s proposed rule.
Traumatized and vulnerable, survivors are also often indigent and face numerous challenges to their
basic well-being. As a result, ready access to safe, affordable housing is critical to their ability to flee
abusive homes. For some, their survival hangs in the balance.
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If the proposed rule goes into effect, ineligible survivors and their eligible children who are
trying to escape violent homes will be trapped in a false “choice”—homelessness or remaining with an
abuser. Those already living in subsidized housing who are evicted and forced to return to a violent
home will face an even greater risk to their safety. It is commonly known that the danger to a victim
actually increases once she escapes, with one estimate noting a 75% increase in violence for at least
two years following an escape.125
Financial security and affordable housing in particular is critical to increasing survivors’ chances
of escape, recovery, and prevention of future abuse.126 Strikingly, domestic violence, including sexual
abuse, is reported as the acute cause of homelessness among 22% to 57% of all homeless women. 127
According to the Centers for Disease Control and Prevention, over half of all female lifetime victims of
intimate partner abuse—including rape, other physical violence, and stalking—did not receive housing
services after requesting them.128 The National Alliance to End Sexual Violence reports that 65% of
victims’ average daily unmet requests for help from domestic violence programs nationwide are for
housing related services.129 Survivors of sexual assault note that if they do not have housing, then
other auxiliary services are only minimally helpful.130 Housing can be determinative as to whether a
survivor can escape an abusive partner.131
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Violent perpetrators are well aware of the link between a victim’s financial independence and
her access to safety. Abusers notoriously keep immigrant survivors in a state of isolation, poverty, and
economic dependence, conditioning them to fear retaliation not only for trying to flee, but for seeking
a work permit or employment. Abusers prevent survivors from doing either by holding their
immigration documents hostage, leaving them in a state of paralysis. Even survivors able to work
outside the home endure such instability day to day that they face difficulty maintaining regular
employment.132 As a result, even current and future survivors who are eligible for subsidized housing
will be vulnerable to eviction under the proposed rule. The rule requires proof of immigration status
and submitting such evidence will be challenging for those whose abusers have destroyed or withheld
their documents from them as a tool of abuse.
Securing non-subsidized housing is also extremely difficult for survivors. They are susceptible to
manipulation by landlords who charge them high rents for single rooms in unsafe conditions.
Undocumented survivors suffer in silence, deterred from seeking recourse by the looming threat of
immigration, incarceration, or deportation. Overcrowding at shelters, or rules prohibiting children with
disabilities from residing there, drive many back onto the streets. Others face discrimination such that
either no one will rent to them, or they cannot have their name on a lease or utility bills. 133
Finally, without adequate housing, survivors, including those who have been recently released
from immigration detention, will have tremendous difficulty maintaining regular, meaningful
communication with service providers. Notifications of critical appointments and court hearings may
never reach them, and they may struggle to access evidence needed for legal matters involving
immigration, child custody, or protection orders. If a survivor is homeless and cannot effectively
participate in her immigration case, the consequence could be permanent loss of child custody and
return to her home country to face dangerous circumstances. Legal access is often instrumental in
helping victims find long-term safety.134
LGBTQ
This proposed rule is likely to have a profound impact on the LGBTQ community, including
thousands of bi-national same-sex couples. The most recent available data from the American
Community Survey indicates that there are nearly one million same-sex couples in the United States. 135
Nearly one in ten LGBTQ adults are immigrants136 and it is likely that same-sex couples are bi-national
132
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at rates similar to the general population. Nearly one-third of LGBTQ immigrants are undocumented,
indicating that a significant number of LGBTQ bi-national couples could be impacted by this proposed
rule.137
While we lack specific data on the use of public housing assistance by LGBTQ immigrants, we
know that the need for housing support is high in this community as a general matter. As a result of
systemic discrimination, LGBTQ people are 2.5 times more likely to receive public housing assistance
than their non-LGBTQ peers. The need for these programs is especially acute for transgender people,
LGBTQ people with disabilities, and LGBTQ people of color.138

VIII.

HUD Has Not Adequately Addressed the Administrative Burdens Created by the Proposed
Rule

Housing providers and landlords will be significantly burdened by the rule.
Under the proposed requirements for documentation, tens of thousands of public housing
agencies and private property owners and managers would need to collect documents “proving” the
citizenship of over nine million assisted residents receiving HUD assistance who have already attested,
under penalty of perjury that they are citizens. This would also apply to all future applicants for
assistance. Housing providers would also need to collect status documentation from 120,000 elderly
immigrants139 as well as screen over 30,000 immigrants140 who currently do not contend eligibility for
the public housing or Section 8 programs. Additionally, the proposed rule calls for public housing
authorities to establish their own policies and criteria to determine whether a family should receive
continued or temporary deferral of assistance.
All of these requirements will place a significant cost burden on public housing authorities and
other subsidized housing providers and this burden is completely unaccounted for in the rule. Housing
authorities, charged with administering the public housing and Housing Choice Voucher programs,
have spoken out against the proposed rule. For example, the president of the Public Housing
Authorities Directors Association (PHADA)—John Clarke—noted that “[r]emoving a family is not free. It
takes staff time. It takes legal resources. Staff will have to sit in court instead of screening families or
going over eligibility applications. It doesn’t seem like a quality way to maximize the slim resources we
do have.”141
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Other anticipated costs for housing authorities and other subsidized housing providers include:






Formally evicting and terminating the assistance of thousands of mixed status families that HUD
estimates would be $4.4 million.142
Unit turnovers because of the chilling effect of this rule on eligible immigrant families who will
forgo housing assistance.
Fielding questions from tenants fearful about the implications of the proposed rule on their
families. Housing providers will have to be prepared to answer consumer questions about the
new rule. They will experience increased call volume and traffic from tenants and applicants
about the new policies.
Updating forms and notices to ensure that they are providing tenants and applicants with
accurate information about the potential consequences of receiving certain housing assistance.

Again, many of these costs and burdens on housing providers are not considered in the
proposed rule. Moreover, these costs could deter housing providers from participating or continuing to
participate in these programs, which would decrease the affordable housing supply even more. The
proposed rule will require already overburdened public housing authorities and housing providers to
take on additional administrative costs, without providing the benefit of reduced waitlists or improving
public housing. HUD has failed to account for these costs and must do its due diligence and perform a
comprehensive assessment on the impact the proposed rule will have on housing providers and local
housing markets more generally, before finalizing the proposed rule.
IX.

Due to Implementation Gaps, It is Unclear How Many Families Will Qualify for Temporary
Deferral of Termination of Assistance.

When faced with criticism about the increased homelessness that would result if the proposed
rule were finalized, Secretary Carson has repeatedly pointed to the temporary deferral of assistance
termination provisions as a safety net for mixed status families that will be forced off HUD assistance,
stating that the 18-month period will be “enough time for Congress to engage in comprehensive
immigration reform.”143 Putting aside Secretary Carson’s claim that Congress will be able to resolve
the decades-long immigration reform battle in a matter of months, the Secretary’s citing of the
temporary deferral of assistance termination provisions as a panacea for displaced families is dubious
at best.
The existing regulations have gaps in the process of determining how a mixed status family can
qualify for this assistance. While the regulations list specific criteria on qualification for temporary
142
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deferral in “housing covered programs” (which as defined in the regulations, are the programs in
Section 235 and 236 of the National Housing Act, and Section 101 of the Housing and Urban Development Act
of 1965),144 it does not list specific criteria for families with public housing or Section 8 assistance. This
is particularly confusing given the regulation’s structure of separate criteria for the continuation of
temporary deferral for housing covered programs versus Section 8 and public housing programs found
respectively in sections 24 C.F.R. § 5.518(b)(5)(i)(A) and 24 C.F.R. § 5.518(b)(5)(i)(B).
Furthermore, even if the existing criteria for housing covered programs are extended to Section
8 and public housing, these criteria are too vague to be properly implemented. To qualify for
temporary deferral a family must show that either:
(i) The family demonstrates that reasonable efforts to find other affordable housing
of appropriate size have been unsuccessful (for purposes of this section, reasonable
efforts include seeking information from, and pursuing leads obtained from the State
housing agency, the city government, local newspapers, rental agencies and the
owner);
(ii) The vacancy rate for affordable housing of appropriate size is below five percent
in the housing market for the area in which the project is located; or
(iii) The consolidated plan, as described in 24 CFR part 91 and if applicable to the
covered program, indicates that the local jurisdiction's housing market lacks sufficient
affordable housing opportunities for households having a size and income similar to
the family seeking the deferral.145
The regulations do not specify how long a family will have to search before they will qualify for
assistance, or how they can adequately document their search to qualify. While the affordable housing
vacancy rate provision seems to be more straightforward, there are critical questions as to whether
HUD has access to accurate and timely data sets determining this rate for millions of localities across
the country. It is also questionable as to whether consolidated plans include data on affordable
housing opportunities for specific household sizes and with certain incomes. Since jurisdictions are only
required to update consolidated plans once every five years, the data available in these plans might
also not be up to date.
Given the vagueness and shortcomings of the temporary deferral of termination of assistance
provisions, it is unclear how thousands of families who are at risk of homelessness would qualify for
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this protection. HUD must withdraw the proposed rule until the agency can address these key
implementation problems.

X.

The Notice for Proposed Rulemaking Violates HUD’s Title VI Language Access Obligations

Failure to Translate the NPRM Violates HUD’s Language Access Obligations Under Title VI and E.O.
13166
In issuing this Notice of Proposed Rulemaking (NPRM), HUD failed to translate the notice, or
even provide a summary of the NPRM in languages other than English, despite the clearly foreseeable
disproportionate impact the proposed rule would have on limited English proficient (LEP) individuals.
By failing to provide non-English materials about the proposed rule, HUD denied LEP individuals an
opportunity to meaningfully participate in the public comment portion of rulemaking regarding a policy
change that would directly impact their ability to access HUD programs. Such a denial violates the
agency’s obligations to provide language access to HUD programs under Title VI of the Civil Rights Act
of 1964 and Executive Order 13166.
Title VI provides that “[n]o person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 146 A failure to
provide meaningful language access has the effect of denying persons participation in a federally
assisted program on the basis of national origin under Title VI.147 In 2000, Executive Order 13166
mandated that each federal agency “shall prepare a plan to improve access to its federally conducted
programs and activities by eligible LEP persons.”148 Such plans are required to include “the steps the
agency will take to ensure that eligible LEP persons can meaningfully access the agency’s programs and
activities.”149 HUD’s agency LEP implementation plan posted online appears incomplete, but notes that
the agency “wants to ensure that the programs and activities made possible through [HUD] resources
[directed to state and local governments, PHAs, and others] are made available to the LEP
population.”150 However, HUD falls woefully short in its issuance of the proposed rule, as neither the
proposed rule, nor the regulatory analysis, nor a summary of any of these documents are available on
any HUD website in non-English languages.
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It should be noted that HUD does have the capacity to translate rulemaking into other
languages, as it did with HUD’s final affirmatively furthering fair housing rule. 151 Given the clearly
foreseeable impact and interest many immigrants and LEP persons would have in the development of
this particular rulemaking, HUD had a Title VI obligation to ensure that meaningful language access was
provided in this process. HUD failed to meet its obligation; in fact, advocacy organizations have had to
step in to partially fill in this void and provide Spanish-language resources about the NPRM. HUD’s
failure to provide these resources for this NPRM is unacceptable and violates its Title VI language
access obligations.
XI.

The Proposed Rule is Motivated by Racial Animus

Although HUD maintains that the proposed regulatory changes are merely an attempt to bring
“HUD’s regulations into greater alignment with the requirements of Section 214,” 152 several news
reports have revealed the rule’s true origins. The Washington Post reported, “The push came from
Stephen Miller, senior policy adviser responsible for crafting much of Trump’s hardline immigration
policy. Miller led a White House working group charged with introducing new regulations to strip away
benefits from undocumented immigrants, according to a person with direct knowledge who is not
authorized to speak on the record.”153
In a similar story, the New York Times cited a “senior official” who noted that “For months,
Stephen Miller, one of President Trump’s top advisers, has pushed the administration to institute
regulations that would penalize legal immigrants who rely on public benefits as part of a larger effort to
limit the number of immigrants living in the country.” The Times story further reported that “Mr. Miller,
along with White House aides, sent the new regulations to HUD officials this year; Mr. Carson was not
pleased with the changes, and he questioned how they would be enforced but did not object…” 154 These
reports show that HUD played a limited role in crafting the rule, and that the agency’s highest official is
skeptical of the practicability of the rule. Given these facts, it would seem that the official rationales
offered by HUD to justify the rule are merely pretext, and that the agency is acting both arbitrarily and
capriciously in its decision to put forth this rule.
The Trump Administration’s general hostility toward low-income immigrants and immigrants of
color fuel its immigration policies, including its proposed changes to HUD’s long-standing mixed status
family regulations. That people of color will be harmed disproportionately by the proposed rule is no
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accident – in fact, it appears to be quite intentional. Throughout his campaign and presidency, Donald
Trump and his administration have expressed a clear intent to limit the number of immigrants from
Latin American, African, and Asian countries. President Trump’s inaccurate and misleading statements
reflect an anti-immigrant animus based on race, ethnicity and national origin. Examples include:











During his first campaign speech, Trump said: “When Mexico sends its people, they’re not
sending their best. They’re sending people that have lots of problems. They’re bringing drugs.
They're bringing crime. They’re rapists. . . They’re sending us not the right people. It’s coming
from more than Mexico. It’s coming from all over South and Latin America . . . .” 155
In August 2015, Trump defended two men who urinated on a sleeping Latino man and then
beat him with a metal pole, stating that the men were “passionate” and that “people who are
following me are very passionate. They love this country and they want this country to be great
again. They are passionate.”156
In December 2015, Trump called for “a total and complete shutdown of Muslims entering the
United States,” including refusing to readmit Muslim-American citizens who were outside of the
country at the time.157
In May 2016, in response to anti-Trump protestors in New Mexico, Trump tweeted that the
protestors “were thugs who were flying the Mexican flag. The rally inside was big and beautiful,
but outside, criminals.”158
On June, 2, 2016, President Trump told the Wall Street Journal that a federal judge hearing a
case about Trump University was biased because of the judge’s Mexican heritage. 159
On January 25, 2017, newly-inaugurated President Trump issued two Executive Orders: one
that called for the immediate construction of a wall along the U.S.-Mexico border and another
that ordered the withholding of federal funds from sanctuary cities that limited their
cooperation with federal immigration officials.160 When delivering a speech at USCIS, President
Trump cited Central American migration as a purported justification for both orders and
asserted that the country is “in the middle of a crisis on our southern border” and condemned a
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so-called “unprecedented surge” of migrants from Central America for eroding safety in the
United States, claiming that these two orders “will save thousands of lives.” 161
On January 26, 2017, less than a week after taking office, President Trump issued the first of
three executive orders banning people from predominantly Muslim countries from entering or
reentering the United States. The ban currently affects millions of people, including hundreds of
thousands of U.S citizens and permanent residents, who are prevented from reuniting with
family members who live in the designated countries.162
In June 2017, Trump said 15,000 recent immigrants from Haiti “all have AIDS” and that 40,000
Nigerians, once seeing the United States, would never “go back to their huts” in Africa. 163
On May 16, 2018, President Trump commented that “[w]e have people coming into the
country, or trying to come in. . . . You wouldn't believe how bad these people are. These aren't
people, these are animals . . .”164
On October 19, 2018, in response to a question on migrants fleeing violence and grinding
poverty in Guatemala, El Salvador and Honduras, the President stated: “These are tough, tough
people, and I don’t want them, and neither does our country.” 165
In a rally in Arizona on October 20, 2018, as well as at other campaign stops, President Trump
repeated his claim that immigrants from Latin America are “bad hombres.” 166

In addition to expressing hostility toward immigrants and people of color, President Trump has
frequently displayed friendliness with proud racists and white nationalists. For example, he called
some of those who marched alongside white supremacists in Charlottesville, Virginia, last August “very
fine people.”167 After David Duke, the former leader of the Ku Klux Klan, endorsed him, President
Trump was reluctant to disavow Duke even when asked directly on television. 168 President Trump
endorsed and campaigned for Roy Moore, the Alabama Senate candidate who spoke positively about
slavery.169 President Trump also pardoned and praised Joe Arpaio, the Arizona sheriff who was
161
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criminally sanctioned for racially profiling Latinos and for keeping immigrants in brutal prison
conditions.170
As noted above, in January 2018, President Trump asked, “Why do we want all these people
from ‘shithole countries’ coming here?” At the same time, President Trump “suggested that the United
States should instead bring more people from countries such as Norway,” while he was “open” to
immigrants from some Asian countries thought to be economically beneficial to the United States. 171 It
is clear that the President’s view on limiting immigration from “shithole countries” is based on his
discriminatory belief that immigrants from such countries are poorer, drain taxpayer resources, and
are somehow less worthy of entering the United States than their white counterparts. Indeed, Trump
has been open about his misinformed view that immigrants drain resources. President Trump has
stated:







“According to the National Academy of Sciences, our current immigration system costs
America’s taxpayers many billions of dollars a year.”172
“We also believe that those seeking to immigrate into our country should be able to support
themselves financially and should not be able to use welfare for themselves or the
household for a period of at least five years.”173
“The RAISE Act prevents new migrants and new immigrants from collecting welfare …
They’re not going to come in and just immediately go and collect welfare. That doesn’t
happen under the RAISE Act. They can’t do that.”174
“Current immigration policy imposes as much as $300 billion annually in net fiscal costs on
U.S. taxpayers.”175
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“[T]hey’re not sending their finest. We’re sending them the hell back.” 176

Several of President Trump’s senior advisors and senior officials have expressed similar views.
Stephen Miller misleadingly claimed that America’s current immigration system “cost[s] taxpayers
enormously because roughly half of immigrant head of households in the United States receive some
type of welfare benefit,” and that “a recent study said that as much as $300 billion a year may be lost
as a result of our current immigration system in terms of folks drawing more public benefits than
they’re paying in.”177 When Miller discovered that an agency had drafted a report describing the
benefits of refugees to the economy, he “swiftly intervened,” and the report was “shelved in favor of a
three-page list of all the federal assistance programs that refugees used.” 178 Within the Trump
Administration, Miller has forcefully advocated for expanding the definition of public charge, even
directing federal agencies to “prioritize” those changes over “other efforts.” 179
Likewise, former Attorney General Jeff Sessions—the Attorney General during much of the
Trump Administration’s efforts to change the public charge rules— voiced concerns about immigrants
using public benefits, asserting that “[n]o great and prosperous nation can have both a generous
welfare system and open borders. Such a policy is both radical and dangerous.” 180 As a senator,
Sessions “obsessed over immigrants using the safety net.”181
XII.

The Proposed Rule Would Violate the Fair Housing Act

According to a recent report released by the Center on Budget and Policy Priorities, of the
100,000 people in the 25,000 mixed status families that would be directly impacted by the rule, ninefive percent (95%) are people of color, including 85% who are Latino. 182 As such, the rule would
disproportionately impact Latinos who are currently receiving the covered housing subsidies. This fact,
coupled with the Administration’s explicit racial animus against immigrants and persons of Latin
American heritage,183 strongly suggests that this rule is driven by bias against Latinos. Such a policy
176
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would violate the federal Fair Housing Act, which prohibits making housing unavailable as well as
discrimination in the provision of housing-related facilities and services on the basis of race or national
origin.184
A recent case illustrates a similar fair housing violation. In Reyes v. Waples Mobile Home Park,
the Court of Appeals for the Fourth Circuit held that a district court erred when it ruled that residents
failed to make a prima facie case of disparate impact on Latinos where a mobile home park owner
expanded enforcement of its requirement that “all individuals who live at the Park to present either (1)
an original Social Security card, or (2) an original (foreign) Passport, original U.S. Visa, and original
Arrival/Departure Form (I-94 or I-94W), which together evince legal status in the United States” against
all household members, not just leaseholders.185 The plaintiffs provided statistics stating that Latinos
comprised nearly 65 percent of “the total undocumented immigrant population in Virginia,” and that
“Latinos are ten times more likely than non-Latinos to be adversely affected by the [documentation
requirement] Policy, as undocumented immigrants constitute 36.4% of the Latino population in
Virginia compared with only 3.6% of the non-Latino population.”186 Regarding the mobile home park
itself, plaintiffs also submitted evidence that “60% of the tenants at the Park were Latino, and that
eleven of the twelve tenants at the Park who were not in compliance with the Policy as of May 2016,
or 91.7%, were Latino.”187 This rule is no different. The proposed rule would similarly have a disparate
impact on Latino families, given that most individuals currently receiving assistance in mixed status
families are Latino.188
Furthermore, the court in Waples resoundingly rejected the argument that policies that
discriminate on the basis of immigration status are immune from Fair Housing Act liability, noting that
without an exemption for exclusionary practices aimed at undocumented immigrants, “we must infer
that Congress intended to permit disparate-impact liability for policies aimed at [undocumented]
immigrants when the policy disparately impacts a protected class, regardless of any correlation
between the two.”189 In fact, Waples observes that HUD’s own guidance counsels that the plaintiffs’
disparate impact claim in that case is not precluded “simply because the female Plaintiffs cannot satisfy
the Policy because they are [undocumented] immigrants when they have alleged that the Policy
disparately impacts Latinos.”190
Additionally, adoption of HUD’s proposed rule directly violates the agency’s statutory obligation
to affirmatively further fair housing. The federal Fair Housing Act (FHA) mandates that the HUD
Secretary shall “administer the programs and activities relating to housing and urban development in a
manner affirmatively to further the policies of” the FHA. 191 In its 2015 regulation, HUD defined
184
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“Affirmatively further fair housing” to mean “taking meaningful actions, in addition to combating
discrimination, that overcome patterns of segregation and foster inclusive communities free from
barriers that restrict access to opportunity based on protected characteristics.” 192 The affirmatively
furthering fair housing obligation also includes “fostering and maintaining compliance with civil rights
and fair housing laws.”
The proposed rule does nothing to advance fair housing aims or compliance with other civil
rights laws. Instead, it seeks to do the exact opposite by denying housing opportunities to thousands of
immigrant families, using eligible immigration status as a pretext for discriminating against individuals
based on their race and national origin. Furthermore, according to HUD’s own analysis, 70 percent of
the households negatively impacted by this proposed rule are families with eligible children.193 Since
minor children comprise the vast majority of eligible occupants of mixed status households, 194 the
proposed rule would also have a disproportionate and devastating impact on families with children.
This clearly discriminatory policy is wholly inconsistent with HUD’s obligation to combat housing
discrimination and segregation of members of groups protected by the FHA.
XIII.

The Proposed Rule Would Violate Constitutional Due Process Protections

The proposed rule infringes on the Fifth Amendment right to familial association.
The proposed rule denies mixed status families their right to familial association under the U.S.
Constitution’s Fifth Amendment Due Process Clause. The proposed rule would force members of mixed
status families to choose between safe and affordable shelter and living together as families. This
forced choice is a direct infringement upon the fundamental right of family integrity. It is longstanding
precedent that “the Constitution protects the sanctity of the family,” since “the institution of the
family is deeply rooted in this Nation's history and tradition.”195 The proposed rule not only ignores our
country’s history of protecting families, but actively works against it by putting families in the
untenable position of choosing between staying together or being out of a home. This attack on family
integrity is even more shocking considering that this policy by HUD’s own analysis will lead to a
reduction in the quantity and quality of subsidized housing.196 Given these state of affairs, it is difficult
to imagine what government interest HUD is trying to protect while it tramples on the constitutional
rights of mixed status families.
Denying mixed status families the right to familial association is even more egregious in light of
the fact that HUD had previously come under fire for this exact same issue thirty years ago. In Yolano192
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Donnelly v. Cisneros,197 HUD was sued in federal court for its regulations that prohibited mixed status
families from living together in assisted housing. In granting the plaintiffs’ motion for preliminary
injunction, the court found that housing assistance restrictions for mixed families that interfere with
the right to cohabit with family members may violate the substantive due process clause of the Fifth
Amendment.198
The proposed rule violates procedural due process rights.
The rule proposes to amend the information that subsidized housing providers are required to
include in termination notices for families whose assistance has been terminated because of the policy.
Specifically, it proposes to take out language from the notice regarding the right to a fair hearing and
replaces the language with an ability to seek a record correction with DHS.199 However, the Section 214
statute mandates that the termination notice “provide that the individual may request a fair hearing
during the 30-day period beginning upon receipt of the notice…” as well as “provide to the individual
written notice of the determination under this paragraph, the right to a fair hearing process, and the
time limitation for requesting a hearing…”200 Since these procedural notice requirements are dictated
by the 214 statute, HUD cannot remove these mandates from existing regulations. Doing so robs
tenants of vital due process protections and is contrary to the statute.
Additionally, HUD’s proposal would violate the due process rights of existing tenants who are
receiving assistance and would lose their subsidies merely because they are living in mixed status
families. Case law has established that subsidized tenants have property interests in their federal
housing assistance.201 This rule would effectively force thousands of U.S. citizens and eligible
immigrants in mixed status families to lose their assistance without “good cause”, which is required in
the public housing and Section 8 programs.202 Evictions and terminations without “good cause”
constitute a violation of the tenants’ due process rights as provided by the statutory requirements of
the housing programs.

The proposed rule violates the administrative doctrine of repose.
With respect to persons already receiving housing assistance, an additional reason why the
proposed rule is invalid is that it violates the administrative doctrine of repose. Under the doctrine of
repose, an agency cannot change a final administrative determination of fact unless there has been a
change of circumstances (e.g., a recipient of housing assistance renounces their U.S. citizenship), or
there is some indication that the determination was wrong or fraudulent. Implementing new
procedures without any legitimate triggering factual indication impairs recipients’ property right in the
197
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continuing receipt of housing assistance by forcing them into new and complex administrative
procedures.
For the reasons mentioned in this section, the proposed rule is unlawful and, therefore, HUD
must withdraw the proposed rule in its entirety.

XIV.

The Effects of the Rule Will Be Contrary to its Stated Justifications

HUD claims this rule will “bring its regulations into greater alignment with the wording and
purpose of Section 214.”203 This appears predicated on the agency’s belief “that an individual without
verified eligible status living in a mixed household receiving long-term prorated assistance is benefiting
from HUD financial assistance in a way that is prohibited by Section 214.” But, as discussed previously,
Section 214 contains no such prohibition. Section 214 expressly countenances the occupancy of noneligible persons as members of mixed status families receiving pro-rated financial assistance. The rule
also requires housing authorities to verify every individual’s immigration status, when Section 214
explicitly authorizes those agencies not to do so. As such, HUD’s interpretation is inconsistent with the
rule and does not bring its regulations into greater alignment with the wording or purpose of Section
214.
Secretary Carson has also put forth the justification that mixed status families need to be
removed to make room for people on the waiting lists.204 But HUD’s own cost-benefit analysis suggests
the cost of the proposed rule will likely reduce both the quantity and quality of HUD-supported
housing.205 For vouchers, “there could be fewer households served under the housing choice vouchers
program,” and for public housing programs, this rule “would have an impact on the quality of service,
likely decreased maintenance of the units and possibly deterioration of the units that could lead to
vacancy.”206 In other words, the proposed rule would result in public housing units deteriorating until
the low-income tenants living there are forced to leave. Furthermore, the reality is that even if every
one of the 25,000 mixed status families were evicted under this rule, this would create housing
opportunities for less than 1% of the families on existing public housing and Section 8 voucher
waitlists, while creating millions of dollars in homelessness costs to states and localities as well as
eviction and administrative costs for thousands of subsidized housing providers. 207
HUD asserts that requiring the head of household or leaseholder to have verified eligibility will
“better assure that the person who is legally obligated under the lease or other tenancy agreement has
203
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been through a uniform identity verification process that would better facilitate locating such person
and bringing any necessary administrative or legal actions.”208 HUD cites no evidence that it (or public
housing agencies) have had difficulty locating heads of household or bringing necessary legal or
administrative actions against them. Since the people in question are residing in HUD-funded housing
units, it strains credulity that such difficulties would arise. Moreover, there are plenty of less-harmful
measures HUD could take to better keep track of and locate heads of household for legal and
administrative purposes.
HUD also claims that the rule is necessary to comply with Executive Order 13828, “Reducing
Poverty in America by Promoting Opportunity and Economic Mobility.” It states that the proposed rule
complies with the Order’s admonition that “agencies should ‘adopt policies to ensure that only eligible
persons receive benefits and enforce all relevant laws providing that aliens who are not otherwise
qualified and eligible may not receive benefits.’” But the rule ignores that, under current law, people
who are not eligible for benefits do not currently receive benefits. While they may reside in public
housing, or be in the same household as a voucher recipient, the financial assistance is prorated or
decreased to ensure that ineligible household members do not receive assistance. As HUD’s own
analysis finds, that means that mixed status families, 70% of whose members are eligible for subsidy –
pay significantly higher rents than non-mixed status families. 209 Therefore, contrary to HUD’s assertion,
the proposed rule is unnecessary.
HUD explains further that it “has undertaken a comprehensive review of its regulations to
reduce unnecessary regulatory burdens, enhance the effectiveness of those regulations that are
necessary, and promote principles underlying the rule of law, including ensuring the conformity of
regulations with statutory mandates.” The proposed rule then vaguely states, “HUD believes the
proposed regulatory amendments are consistent with the principles of Executive Order 13828 and
regulatory reform.” HUD does not explain how the amendments are consistent with those principles in
any way. Nor does HUD explain how the agency’s findings that the proposed rule will impose great
ongoing costs and greater administrative requirements on public housing agencies will reduce
regulatory burdens. HUD’s stated justifications are not supported by any evidence.
As described in this section, HUD has not provided data or evidence to support the agency’s
stated justifications for the proposed rule, which adversely impacts thousands of assisted families.
Therefore, HUD has compromised the ability for members of the public to properly respond during this
comment period to the agency’s rationales for developing this rule. Additionally, the disconnect
between the data and HUD’s justifications for the proposed rule suggests that the reasons HUD has
provided are in fact pretextual. HUD’s admission that they are purposefully adopting a policy that will
result in the agency helping fewer people, and helping them in less effective ways, shows that this
proposal is completely illogical. The rule will lead to actions that contradict HUD’s mission “to create
strong, sustainable, inclusive communities.”210 For these reasons, HUD must withdraw the current
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proposed rule and allow HUD’s existing regulations to remain in effect. HUD should only reissue a new
proposed rule if the agency can provide the necessary evidence to support its explanations for the
need for the rule.

XV.

An Environmental Impact Review is Required

The National Environmental Policy Act requires an environmental impact report in connection
with any “major federal actions significantly affecting the quality of the human environment.” 211 HUD
claims in the proposed rule that it is exempt from the obligation to conduct an environmental review
under 24 C.F.R. § 50.19(c)(1)(i) because “The proposed rule does not direct, provide for assistance or
loan and mortgage insurance for, or otherwise govern or regulate, real property acquisition,
disposition, leasing, rehabilitation, alteration, demolition, or new construction[.]” 212 But the rule will
indeed govern or regulate leasing of real property (in particular, public and privately-managed, sitebased subsidized housing) and relates to the provision of assistance in such real property leasing. This
renders the exception inapplicable and therefore, an environmental impact report is required.

XVI.

A Regulatory Flexibility Analysis is Required

The Regulatory Flexibility Act provides that “[w]henever an agency is required … to publish
general notice of proposed rulemaking for any proposed rule, … the agency shall prepare and make
available for public comment an initial regulatory flexibility analysis [describing] the impact of the
proposed rule on small entities.”213 Small entities include small nonprofits and governmental
jurisdictions with populations of less than 50,000.214 The requirement is waived “if the head of the
agency certifies that the rule will not, if promulgated, have a significant economic impact on a
substantial number of small entities.”215 HUD has invoked this waiver provision.216
The proposed rule significantly impacts numerous small entities, including: (i) small public
housing agencies that have or may have mixed status families or must carry out additional verification
procedures for program participants; (ii) landlords who lease to mixed status families with Housing
Choice Vouchers; (iii) homeless shelters and other programs and services that can be expected to serve
the needs of displaced mixed families; (iv) nonprofit owners of housing that receive project-based
Section 8 or other funding covered by Section 214. Indeed, the Housing Authority of the City of Los
Angeles estimates that it would have to evict one of every three households in its public housing. 217
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Some small nonprofits could suffer significantly – they operate on small budgets and the eviction costs
alone could be financially infeasible.
The proposed rule also claims “[t]he requirements of the proposed rule could be satisfied using
existing procedures,” including verification of all noncitizen eligibility through SAVE. 218 This too seems
unlikely. At minimum, forms and instructions may need to be altered to reflect that persons over age
62 now require documentation. Staff would also need to be trained on the modifications.

XVII.

Executive Order 13132

The proposed rule would impose direct compliance costs on public housing agencies, which are
state and local governmental entities, by requiring them to screen and verify the eligibility of additional
non-citizens in HUD-assisted housing, evict residents who become ineligible, and turn over units.
Section 6 of Executive Order 13132219 provides that “no agency shall promulgate any regulation … that
imposes substantial direct compliance costs on State and local governments, and that is not required
by statute” unless either the federal government provides funds for compliance or publishes a
“federalism impact statement” that describes “the extent of the agency’s prior consultation with State
and local officials, a summary of the nature of their concerns and the agency’s position supporting the
need to issue the regulation, and a statement of the extent to which the concerns of State and local
officials have been met; and (C) makes available to the Director of the Office of Management and
Budget any written communications submitted to the agency by State and local officials.” 220
HUD claims the proposed rule “does not impose substantial direct compliance costs on State and local
governments”221 and, thus, Executive Order 13132 is not applicable. It is unknown what the actual
direct costs to public housing agencies of complying with these requirements would be and whether
those costs would be “substantial” within the meaning of the Executive Order. But HUD states in its
impact analysis that “HUD would bear eviction costs between $3.3 to $4.4 million.” 222 However, those
eviction costs would likely be borne by public housing agencies in addition to their other associated
costs. HUD also states the cost of turning over units “may be sizeable,” 223 which seems like a good
synonym for “substantial.” HUD does not estimate the increased costs to PHAs of conducting the
additional eligibility verifications. In sum, it is apparent that a federalism impact statement is required
in connection with this regulation but none has been issued.
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XVIII. Unfunded Mandate Analysis is Required
The Unfunded Mandates Reform Act requires an agency to perform a cost analysis before
promulgating any rule that imposes a federal mandate which “may result in the expenditure by State,
local, and tribal governments, in the aggregate, or by the private sector, of $100,000,000 or more
(adjusted annually for inflation) in any 1 year[.]”224 The UMRA defines “federal mandate” as to include
“any provision in a statute or regulation that imposes an enforceable duty upon State, local, or tribal
governments including a condition of Federal assistance or a duty arising from participation in a
voluntary Federal program.”225 This easily encompasses the proposed rule.226 HUD’s own cost-benefit
analysis shows that compliance with the proposed rule may result in State, local, tribal, and private
expenditures well over $100,000,000. In addition to moving costs (estimated between $12.8 and $17.4
million), HUD notes the cost of homelessness will be between $20,000 and $50,000 per person per
year. Considering that over 106,000 individuals will be displaced from housing by the rule, anticipated
homelessness costs alone could easily exceed $100,000,000 within any one year. Therefore, a cost
analysis is required.
The cost benefit analysis HUD did prepare is insufficient under the UMRA. Among other things, the
analysis does not contain a description of the extent of HUD’s prior consultation with elected
representatives of affected State, local, and tribal governments, a summary of the comments and
concerns raised by such state, local, or tribal officials, or a summary of the agency’s evaluation of those
comments and concerns.227

CONCLUSION
For the aforementioned reasons, the National Housing Law Project strongly opposes the
proposed rule as unnecessary, unlawful, and fundamentally un-American. We wholly reject the idea
that some families are more deserving than others of having a safe place to live, and we condemn this
proposal’s scapegoating of low-income immigrant families as a contributing factor to the nation’s
affordable housing crisis. Not only is this patently untrue, but the proposed rule will actually
exacerbate this issue. No family should have to choose between staying together and having a roof
over their head.
We are all better off as a country if we ensure that all families can access programs that ensure
their health and well-being. We urge HUD to immediately withdraw its current proposal, and dedicate
its efforts to advancing policies that strengthen—rather than undermine—the ability of immigrants
and citizens to support themselves and their families in the future. If we want our communities to
thrive, everyone in those communities must be able to stay together and get the care, services, and
support they need to remain healthy and productive.
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Thank you for the opportunity to submit comments on the proposed rulemaking. If you have
questions, please do not hesitate to contact Karlo Ng at kng@nhlp.org and Arianna Cook-Thajudeen at
acooktha@nhlp.org.

Sincerely,

Shamus Roller
Executive Director
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