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CHAPTER 1
THE FSS PROGRAM
1.1~ GENERAL PROGRAM DESCRIPTION

Congress created the Family Self Sufficiency (F8S) program to enable eligible families
io achieve economic independence.! The FSS program began as a demonstration program in
1991 and 1992.7 By FY 1993, every Public Housing Agency (PHA), with the exception of
Indian Housing Authorities, that receives incremental Section 8 or new Public Housing units was
required to operate an FSS program.® The size of the program should be equal to the number
of incremental Section 8 or new Public Housing units received by the PHA * Nationwide, this
means that annually there will be approximately 50,000 to 60,000 new Section 8 FSS
participants and 5,000 to 6,000 new Public Housing participants.® The actual size of the
program may be smaller because HUD may grant waivers to PHAs that are unable to develop
3 program or maintain the maximum size because of a lack of support services, lack of funding
for reasonable administrative costs, lack of cooperation by local and state government, lack of
interest by participants or other circumstances that HUD may deem appropriate S

Hvery PHA participating in the FSS program must submit an Action Plan to HUD for
approval. The Action Plan describes the program’s major aspects, including services to be
provided, sets forth the characteristics and needs of the participating families, and a time table
for implementing the program.” Each PHA is required to establish a Program Coordinating
Committee (PCC) to assist it in obtaining public and private resources for the operation of the
FSS program and developing the Action Plan.?

Eligible families include Section 8 Certificate and Voucher participants and Public
Housing residents. Each participant signs a contract of participation and an individyal plan for
services. The plan and contract, not to exceed five years, should have interim and final goals.®
The participant may be terminated from the FSS program for good cause after being afforded

42 U.8.C.A. 8 1437u(a) (West Supp. 1994)

Id. 8 1437u(b)1}(A). Prior to 1991, HUD had also developed similar programs. Project Seif Sufficiency,
a demonstration program, ran between 1984 and 1988 and involved 10,000 single-parent families. Operation
Bootstrap, developed in 1989, made available 3,000 Section 8 Certificates. For further discussion of these
programs, see D. Bryson and R. Youmans, A PASSAGE FROM POVERTY: SELF-SUFFICIENCY POLICIES
AND HOUSING PROGRAMS (Washington, D.C.: Low Income Housing Coalition, July 1991).

42 U.S.CLA. § 1437u(b)(1)(B) (West Supp. 1994),
“Id. § 1437u(b)(3).

Public and Assisted Housing:  Linking Housing and Supportive Services 1o Fromote Self-Sufficiency,
GAG/RCED-92-142BR (Washington, D.C.: Government Accounting Office, Apr. 1992), p. 12 ("in recent years
HUD has received about 30,000 to 60,000 new Section 8 units annually™); HUD Appropriations Jor Fiscal Year
1994, 23 HOUS. L. BULL, 98, 100 (Nov./Dec. 1993) (chart) (based upon appropriations for FY 1993 and FY
1994, HUD will receive funding for approximately 5,000 to 6,000 new Public Housing units in those fiscal years).

42 U.S.C.A. § 1437u(b)(2) (West Supp. 1994): 24 C.F R §§ 962.105(c) and 984.105(c) (1994), 58 Fed. Reg.
30,858 (May 27, 1993).

42 U.S.C.A. § 1437u(g) (West Supp. 1994): 24 C.F.R. §§ 962.201 and 984.201 (1994), 58 Fed. Reg. 30,858
(May 27, 1993).

42 U.5.C.A. § 1437u(f) (West Supp. 1994); 24 C.F.R, £§ 962.202 and 984,207 (1994), 58 Fed. Reg. 30,858
(May 27, 1993).

42 U.S.C.A. § 1437u(c)(3) (West Supp, 19543,




the opportunity for a hearing.'® Participants may also lose their Section 8§ assistance but they
cannot be evicted from Public Housing for failure to comply with the terms of the FSS
program.’’

An escrow account shall be established for every participant whose earned income
increases during the term of the contract.”” The amount in the escrow account wiil be given
to the participant upon successful completion of the program so long as the participant is no
longer receiving welfare assistance. Under certain conditions, the family may receive certain
amounts in the escrow account before completion of the program.”’

To administer the FSS program, PHAs will have to assume additional responsibilities. "
Congress has appropriated funds to cover the cost of administering the program. For the Public
Housing FSS program, Congress has appropriated $25.9 million’® In addition, $8.4 million
was earmarked for service coordinators.’®

For the Public Housing FSS program, PHAs may receive funding for the actual amount
of reasonable and eligible administrative costs.l” The fee structure for the Section 8 FSS
program includes: (1) 8.2 percent of the two-bedroom Fair Market Rent (FMR); (2) a hard-to-
house fee of $45: and (3) a preliminary fee of $300 ($25 more than allowed for new non-FS$
Section $ units). Both PHAs and the GAO regard this fee structure for Section 8 to be
inadequate to cover administrative COSts and pay for other program-related services.™

The funding for service coordinators should help to cover the additional cost associated
with the FSS program.

HUD issued a Notice of Funding Availability (NOFA) on August 29, 1994, announcing
that the $8.4 million would be available to PHAs administering a Section 8 Certificate and
Voucher programs of less than 600 units and required to administer a FSS program of at least

75 slots.® PHAs with larger programs are not entitled to participate because HUD admits the
$8.4 million appropriated is insufficient and it further believes that the large Section 8 programs

074, § 1437u(e)(1).
Hpd,

1214, § 1437u(d)(2). Note that pending legislation would make the escrow account optional with the PHA. H.R.
3838, 103d Cong., 2d Sess., § 102 (reported by House Committee on Bapking, Finance and Urban Affairs), 140
CONG. REC. H6033 (July 21, 1994, and passed by House on July 20, 1994;.

B
1See 3.2, infra.

1542 U.S.C.A. § 1437u(h)}(2) (West Supp. 1994); HUD, Interim Notice 93-24 (PHA) (issued May 27, 1993,
expired Sept. 30, 1993), Family Self-Sufficiency, Question and Answer E-3, p. 28 (Public Housing).

'$Departments of Veterans Affairs and Housing and Urban Development, and Independent Agencies
Appropriations Act, 1994, Pub. L. No. 103-124, 103d Cong., 1st Sess., 107 Stat. 1275, 1283 (1993) (Section 8);
H.R. CONF. REP. NO. 237, 103d Cong., 1st Sess. 15 (Oct. 4, 1993).

758 Fed. Reg. 30,870 (May 27, 1993).
1817 at 30,865; GAO, FS8 Report 1992, supra note 5, pp. 40-41.
959 Fed. Rog. 44,550 (Aug. 29, 1994).




are more likely io have access to other resources for
anticipates that a full-time FSS
FSS participants !

program administration.®® The NOFA
program coordination should be able to serve approximately 50

Pid. at §44,550.
“Id. at 44,550,




CHAPTER 2
RIGHTS OF FSS§ APPLICANTS AND PARTICIPANTS
2.1 RIGHTS OF APPLICANTS

Because the FSS programs are a subset of the Section & and Public Housing programs,
admission to the FS§ programs may be affected by a PHA’s admission policies for the overail
Section 8 and Public Housing programs. With certain constraints, PHAs may create preferences
for admission to the Public Housing and Section § programs that favor families with members
who are working or who are interested in participating in educational or job training
opportunities. These preferences can assist families interested in participating in the FSS

To select among eligible applicants for the FSS programs, PHAs may prefer families
already enrolled in or on the waiting list for job training programs and may use motivational
screening.

2.1.1 ELIGIBLE FAMILY

be a current Public Housing resident. The regulatory requirement that FSS applicants be either
current Public Housing or Section 8 participants is in response to the statutory provision
protecting families that choose not to participate in the FSS program by prohibiting any delay
in receiving Section 8 due to such election.”

locally. Many PHAs will establish only a Section § FSS program because they receive
incremental Section 8 but no new Public Housing units, Public Housing residents may want to
participate in an FS§ program but they will not be eligible to participate in the one set up for
Section 8. A PHA could adopt a voluntary program for Pubiic Housing residents, but their

“Project-Based Certificate families also are eligible to participate in the Section 8 FS§ program, but Section
8 Moderaie Rehabilitation fenants are not eligible. HUD, Interirn Notice 93-24, supra note 15, Questions and
Answers A-16 and B-16, pp. & and 13,

42 U.5.C.A. § 1437u(b)(4) (West Supp. 1994 (assistance under Section 8 may not be delayed for a family
that elects not to participate),

58 Fed, Reg. 30,869 (May 27, 1993) (Public Housing families may not be counted toward meeting the
minimum program size for a Section 8 FSS program, and vies versa),

“8ee §1.12, supra, and § 3.2, infra, discussing funding.




2.1.2 HEAD OF FSS FAMILY

The head of an F58 family is the key participant in the program. 1t is the head of the
family who signs the contract of participation and who is committed to seek and maintain
employment.

The head of the FSS family need not be the leaseholder but must be the adult member
of the family who is "the head of the household for purposes of determining income eligibility
and rent."” This provision was placed in the regulations in recognition that the leascholder
may be unable work and there may be other adults in the family who want 10 participate in the

FSS program.”

Ir limited situations, there is a potential problem with the requirement that the F5S head
of the household must also be the head for purposes of determining rent and eligibility. Some
families will face a rent increase if they opt to participate in the FSS program even though their
incomes have not changed. For example, in a family that includes a mother, daughter and the
daughter’s two children, if the mother is elderly or disabled the family qualifies as elderty.”
Elderly families may deduct from income for rent seifing purposes an amount equal to the
medical expenses of the family that exceeds three percent of family income and a flat $400 per
year.” If the daughter were to become head of household for F5S and rent-setting purposes,
the medical and $400 deductions would no longer be available because only elderly families can
take those deductions. Under the current regulations, the family would have to forfeit the
deductions and suffer an increase in rent for the privilege of participating in the FSS program.”

2.1.3 FEDERAL AND LOCAL PREFERENCES

The preference rules goverm the order in which PHAs select participants for Section 8
and Public Housing. In any year, ninety percent of the Section 8 Certificates and Vouchers, and
50 percent of the available Public Housing units must be made available to applicants who
qualify for a federal preference. Those who qualify for a federal preference are residents of
substandard housing, including homeless people, people who face involuntary displacement, and
people who pay more than 50 percent of their income for rent.”

PHAs are authorized 1o rank federal preference holders as a means of selecting among
applicants who qualify for a federal preference.” The HUD regulations suggest that a PHA
may rank on the hasis that members of a family are working or that they are graduates of or
participants in educational and job training pmgrams,” On such preferred applicants are

¥4 C.F.R. §8 962.103 and 984.103 (1994), 58 Fed. Reg. 30,858 (May 27, 1993).
55 Fed. Reg. 30,866 (May 27, 1993).

¥4 C.F.R. 5§ 812.2 and 913.2 (1993).

»74. 8§ 813,102 and 913.102.

¥The handicapped assisiance expenses wonld not be forfeited because, in that situation, the deduction 1s
availsble to the family regardiess of whether the handicapped member is the head. See, e.g., 24 C.F.R. § 813,102
{19933,

547 U.S.C.A, §§ 1437d((AND) and 1437HA(DIAND) (West Supp. 1594).
234 C.F.R, §5 960.212(b) and 982.210(b) (1995), 59 Fed. Reg. 36,657 and 36,687 (July 18, 1994).
P,




selected for Public Housing and Section 8, they may then be offered participation in the FSS
program. However, no PHA may require that a family obligate itself to participate in FSS once
it has been selected for Section 8, because a Section 8 applicant may not have housing assistance
delayed because of its election not to participate in FS§*

HUD encourages PHAs to adopt local preferences relating to work, job training or
education.” A PHA may establish local preferences for 50 percent of the Public Housing and

& and Public Housing to assist welfare recipients who want greater aceess to employment and
educational opportunities.” Local preferences can be established only after a local hearing,*
If the PHA creates a local preference for the Section § program for working families or families
engaged in or applying for training programs, it must be careful not to violate the statutory

Jjob training or work. The PHA could not seek or obtain 2 firm commitment from the applicant
to participate in the FSS program because that would violate the statutory requirement that a
family electing not to participate in the FSS program may not have Section 8 assistance delaved
because of that election.®

2.1.4 QUALIFYING A PUBLIC HOUSING RESIDENT FOR THE SECTION 8 FS§
PROGRAM

If you are representing a Public Housing family who wants to participate in the Section
8 FSS program, the family must first become a Section 8 participant. Transferring from Public
Housing to Section & typically is not easy, but it is possible if the Public Housing family
qualifies for a preference for Section 8 through the use of a "retention preference.” In 1990
Congress amended the Public Housing statute to provide that a family residing in Public Housing
may not be denied 2 federal preference for other Section 8, solely because of its Public
Housing residency.® The legislative history of this provision confirms that its intention was

42 1.5.C.A. § 1437u(b)(4) (West Supp. 1994); 59 Fed. Reg. 36,668 (July 18, 1984y, There are also
additional limits on the use of a preference for working families. First, the preference cannot be used to
discriminate on the bases of age or disability. Second, the preference may not be used in a way that will violate
42 U.8.C. § 14370, which prohibits selecting a higher income applicant before a lower income applicant whao is
higher on the waiting list. In the case of Public Housing, the prohibition against selecting higher income families
over lower income families applies only to the selection among federal preference holders.

*59 Fed. Reg. 36,619 (July 18, 1994).

Y42 U.S.C.A. §§ 1437d(c)94)(A)(ii) and 14376()(1)(A)(ii) (West Supp. 1994),
THd. § 43TRA) YA,

24 C.F.R. § 982.211(b)(2) (1995), 59 Fed. Reg. 36,687 (July 18, 1994).

P42 U.S.C.A. § 1437u(b)(4) (West Supp. 1994); 24 C.F R, § 982.202(b}(4)XE) (1995), 5 Fed. Reg. 36,685
(July 18, 1994) (the law and regulations prohibit a special preference for applicant families that agree o participate
m the PHA's FSS prograim).

®The federal preferences are for families who reside in substandard housing (including homeless), who pay
more than 50 percent of the income for rent, or who are nvoluntarily displaced. See 42 U.S.C.A. &5
1437d(c) 4 A)Q) and HITHAN DA (West Supp, 1994),

Md. § V3TRBONANY; see also 1. § 14375(s),




1o ensure that a family on a Section 8 waiting list, but whose name first comes up for Public
Housing, be allowed to accept the Public Housing unit without jeopardizing its ability to
subsequently obtain a Section § subsidy, as long as the family was eligible for a federal
preference at the time iis name came up on the Public Housing list.? The implementing
regulations substantially limit the scope of the retention preference rule.”? First, it is applicable
only to families admitted to Public Housing on Of after April 26, 19934 Second, it is
applicable only 10 applicants admitted to Public Housing who are seeking Section & housing
operated by the same PHA % Third, the tenants must have been on the Section 8 waiting list
at the time of admission to their Public Housing unit.*

It is also possible that a PHA could create within the Section 8 program a local
preference for Public Housing residents.” In addition, as mentioned above, a preference could
be created for individuals who are working or are current participants or are on the waiting list
for additional education or a job training program. Public Housing tenants could be eligible for
a preference for Section 8 under such local preferences. PHAs may establish local preference

for up to 10 percent of all Section & admittees.”

Assuming that a Section B participant may want to participate in the Public Housing FS55
program, a PHA may also create a preference for public Housing admission based upon the
applicant’s interest in job training or desite to obtain a job.** The local preference for Public
Housing based upon a participant’s willingness to participate in job training may be created for
up to 50 percent of new admittees.  Such a preference may have little value in most

jurisdictions, however, as few PHASs will receive new Public Housing units; and, therefore, most
PHAs will not set up a Public Housing FSS program.

26.¢ Remarks of Rep. Bartlett explaining the effect of the provision in debate during the House Committee on
Banking, Finance and Urban Affairs mark-up of the Omnibus Housing Bill of 1990, H.R. 1180 {June 12, 1990)
{on file at National Housing Law Project).

Hn addition, HUD indicates that it is trying to get Congress to repeal the statuiory rule on retention of
preferences. 59 Fed. Reg. 36,678 (July 18, 1994). See alse H.R. 3838, supra note 12; S. 2281, 103d Cong., 2d

Sess,, § 401 {Senate Commitiee on Banking, Housing and Urban Affairs, July 13, 1994).

434 . F.R. § 982.210{c)4) (i), 59 Fed. Reg. 36,662 (July 18, 1994). HUD chose the date April 26, 1993
because that is the date that it was required to issue rules to implement the 1990 federal preference changes. HUD
wholly ignored arguments that the retention of preference was originally mandated on November 28, 1990.
Congress acted to require regulations by April 26, 1993 merely because HUD had failed to implement the 1990
amendments in a timely fashion. Thus, the April 26, 1998, date should not be used to deny benefits. See Pub. L.
No. 101-625, § 545(a), 104 Stai. 4128 (Nov. 28, 1990); Pub. L. No. 102-550, §104, 106 Stat. 3684 {Oct. 28,
1992),

94 C.F.R. § 982.210(c){(4)(ii) (1995), 59 Fed. Reg. 36,662 (July 18, 1994).

i,

14, § 982.202(b)(2) (PHAs may target Section 8 assistance for families who live in Public Housing).
849 11.6.C.A. § 143THAN (AN (West Supp 1994},

B17 at § 1437d()(@)ANHD; 24 C.F.R. §§ 982.2100)3)0) and (4) (1995), 59 Fed. Reg. 36,667-8 (July
18, 1994).




2.1.5 CERTAIN ELIGIBLE APPLICANTS FOR FSS MAY RECEIVE A
PREFERENCE

When selecting sligible applicants for the ESS program  (i.e., current participants in
either the Section & or Public Housing programs), PHAs are permitted to grant a preference for
up 16 50 percent of the FSS siots for persons with one or more other family members currently
enrolled in an FS8-related Program or on the waiting list for such a program.® An FSS-related
program may include child care, Jjob training, or an educational program. In practice, this
means that a household may receive a preference for FSS if g member of the family is
participating in a Job Opportunities and Basic Skills (FOBSY' or Job Training Partnership Act
(JTPA) program.® The remainder of the F§S participants must be selected bg objective factors
such as date of application, lottery, or length of time in subsidized housing >

2.1.3.1 Metivational Screening

To select among the eligible applicants, a PHA may use motivational screening which
solely measures the farily’s interest and motivation i¢ participale in the FS§ program.™® Tgo
determine motivation, the PHA may require the family to answer questions regarding the its
inferest in the Program, 1o attend orientation sessions or 0 complete simple tasks such as

contacting child care referrals or determining bus scheduies between certain locations such as
home and the iraining site. The failure to show up or to show up on time for meetings or to

Eligible applicants may be denied the right to participate in the FSS program. The
grounds for denying applicants should be set forth in the Action Plan and applicants should be
provided with a procedure for challenging the denial

2.1.6.1 Grounds for Denial

According to program guidelines, PHAs may establish certain grounds for denying an
application for an Fs8 program. The Action Plan could provide for a denial if the services
needed by the family are not available in the community,” if the family had previously

*24 CF.R. §§ 962.203(a) and 984.203(a) (1994), 58 Fed, Reg. 30,858 (May 27, 1993).

%42 U.5.C.A §§ 682 - 687 {(West 1991),

¥29 U.B.C.A. 8 1501 {West 1985,

24 CF R 3% 962.203(b) and 984.203(b) (1994), 58 Fed. Reg. 30,858 (May 27, 1993).

Hid 38 962.203(c) and 984 203(c); HUD, Interim Notice 93-24, supra note 13, Question and Answer B-S . b

*24. C.F.R. 8% 962.203(c}3) and 984.203(c)3) (1994, 58 Fed. Reg. 30,858 (May 27, 1993).
*Id. §% 962.201 {d)i4) and 984.201{d)(4) (1994).
HUD, Interim Notice 93-24, supra note 15, Questions and Answers B-7 and B-11, pp. [0 and 12,

-8-




participated in an FSS program and had failed,® or if the family owed a debt o the PHA.”
Presumably, the PHA could also deny FSS services to an applicant who did not meet the
motivational screening criteria.® However, an applicant cannot be excluded merely because
she PHA believes that it will be too difficult for the applicant {0 become self-sufficient within

the next five years.”

With the exception of the prior debt criterion, these grounds for denial are all related to
the ability of the participant t© fulfill the terms of the FSS program. Any ground for denial
should be challenged if it is not designed to meel program objectives. Factors that cannot be
used for motivational screening, such as education level, prior job performance, standardized
motivational test, credit rating or marital status, should not be grounds for a rejection.

2.1.6.2 Procedures for Challenging a Denial of Acceptance to F8S Program

Public Housing and Section 8 tenants who are eligible to participate in the FSS program
should be entitled to 2 hearing o challenge the denial, although HUD’s regulations are not as
clear as they should be on that point. The Public Housing grievance procedures permit the
tenant to challenge "any PHA action of failure to act involving PHA regulations which adversely
affect the individual tenant’s rights, duties, welfare or status.”® The Section 8 regulations
provide that a Section 8 participant is entitled tc 2 hearing on "a decision to deny . . . agsistance
on behalf of the participant.”® HUD has acknowledged the right of FSS participants to use
the Public Housing grievance procedures or Section 8 hearing procedures for issues that arise
once the Public Housing or Section 8 tenant is an FSS participant."“ Unfortunately, the FSS’s
program regulations only make reference 10 the Section 8 hearing procedures and do so only in
the context of a termination or withholding of Section 8 or FSS support services in the Section
8 FSS program.®

FSS applicants should be entitled to use the Public Housing grievance and the Section 8
hearing processes in the event they want to challenge & PHA’s denial of their applications. The
denial will affect substantial rights of the participants, including the right to accrue funds in an
escrow account, to participate in a program that is designed to facilitate self-sufficiency, and to
receive the benefit of any other incentives designed by the PHA. The right to a hearing is
important. Public Housing tenants have successfully argued in other contexts that the grievance
hearing is not limited to eviction actions and may be used affirmatively by tenants to resolve

5814 . Question and Answer B-14, p. 13.

®1d., Question and Answer B-18, p. 13.

Oee § 2.1.5.1, supra, discussing motivational screening.

SUD, nterim Notice 93-24, supra note 15, Question and Answer B-11, p. 12.

74 C.F.R. §§ 966,50 and 966.53 (1993); 42 U.5.C.A. § 1437d(k) (West Supp. 1994).
94 C.F.R. §§ 882.216(b)(ii) and 887.405(b)(i) (1993).

#58 Fed. Reg. 30,872 (May 27, 1693} (Public Housing tenant can use grievance procedures 0 resolve problems
with FS5).

@74 O.F.R. § 984,203(1) (1994), 58 Fed. Reg. 30,838 (May 7, 1993) (refers to the Section 3 hearing
procedures; there is no yeference in the regulations to the Public Housing grievance procedures).

9-




other problems, %
2.1.7 OUTREACH TO TENANTS TO INFORM THEM OF THE PROGRAM

A PHA 15 urged 1o survey families to determine interest in the FSS program and if the
PHA is unable to reach the required program size, the PHA should resurvey the tenants.’” To
determine interest, the PHA may ask each participant at the time of the annual rent
recertification or it may conduct a separate survey. The PHA's obligation to do outreach should
not be ignored. It is an opportunity to ensure that the word is spread and that there is full
participation in the FSS programs by members of both minority and non-minority groups.®®

2.2 CONTINUED PARTICIPATION

There are important issues that may arise once an FS§ participant has been selected for
the program. Two key issues include the portability of the Section 8 Certificate or Voucher and
the rent that each participant must pay. These two issues are discussed below.

2.2.1 RELOCATION AND PORTABILITY

One of the key features of the Section 8 Certificate and Voucher Programs is that the
tenant can chose where to live and can move and take the subsidy to the new location. Different
rules apply, depending upon whether the family wants to move within or outside of the
Jurisdiction of the PHA that initially issued the Certificate or Voucher. HUD’s regulations limit
FSS participants’ rights 1o use the portability features of the Section 8 program, possibly in
violation of the statyte.®

22,01 Within the PHA'g Jurisdiction

FSS participants are permitted to move within the Jurisdiction of the PHA.™® Before
moving, the family must notify the PHA of its intention and obtain a new Certificate or
Voucher. PHAs must issue a new Certificate or Voucher unless the family has failed to comply
with program regulations. A family may be denied a new Certificate or Voucher to move for

t0 a hearing to contest the denial of the Certificate or Voucher.,” As the regulations are
currently written, this hearing does not have 1o be 2 prior hearing but it must he afforded within

a "reasonably expeditious manner” after the participant has requested it.” The failure 10

#See Samuely v. Districs of Columbia, TTDF.2d 184 {D.C. Cir. 1985) {ienants use grievance hearing to contest
substandard conditions); Blevins v Covingron Hous, Auth., No 79-Ci-443 (Ky. Cir. Ct., Kenton Cnty., Nov. 5,
1980), 14 CLEARINGHOUSE REV. 1,193 (No. 26.675, Mar. 1981) (same); Chaver v. Ciry of Santa Fe Hous.
Auth. | 606 F.24 282 (10th Cir. 1979) {(grievance hearing must be offered prior o assessing damage charges); see
also § 2.5.2, infra, regarding hearing rights for termanation from the FSS program and Section 8 program.

24 C.F.R. §% 962.201d¥E) and 984.201(d)6), 58 Fed Reg. 30,858 (May 27, 1993}, HUD, Interim Notice
93-24, supra nots 13, Question and Answer B-i2, p. 12,

%24 C.F.R. §§ 962.201(d)(6) and 984.201(d)(6) (1994), 58 Fed. Reg. 30,858 (May 27, 1993),
P42 U.S.C.A. & 1437f(r) (West Supp. 1994).

24 C.E.R. §% 882.209(m) and 887,167 (1993),

T, §§ 882.216 and 887.405.

"1d. §§ 882.216(b)(S) and 887.405(b)(5),
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provide a timely hearing will harm those FSS participants who are being forced 1o move Of who
want 1o move to enable the family to cure a hreach in the FSS contract of participation. In an
appropriate situation, a participant may have a valid claim to challenge the failure © provide a
timely hearing.

2.2.1.2 Outside the Jurisdiction of the PHA

Section 8 FSS participants may use the portability feature of their Section 8 outside the
jurisdiction of the PHA 7 According to the FSS regulations, a family that wishes to participate
in a Section 8 FSS program must live in the jurisdiction of the initial PHA for one year after the
effective date of the contract of participation before exercising the portability feature of the
program.”  This restriction on portability cannot be extended beyond one year.”
Additionally, the regulations authorize a termination of the Section 8 subsidy after the relocation
of the fagﬁi‘iy to another jurisdiction if the family ‘s unable to fulfill its obligations under the
contract.

The regulations do not specifically state what will happen if the family tries to use the
portability feature of the Section 8 program before the end of the twelve month period. But
presumably the PHA will deny any request to move and will terminate the family, if it does not
remain in the jurisdiction for the one year period. This residency requirement may create
problems for participants who encounter unforseen problems necessitating a move. It may alse
frustrate the purposes of the FSS program, if the reason for the move is that the family has
found employment or better training in another jurisdiction.

The rule denying portability or requiring a termination of the Section 8 for violating the
one-year residency requirement should be challenged. First, an argument can be made that any
termination must be for good cause. Moving within the 12-month period should not alone justify
2 termination. Depending on the facts, it is likely that there may be no good cause to terminate
the family from the Section 8 program because of a move within the first 12 months. For
example, a tenant who must move because of personal reasons such as medical or the jandlord’s
decision to increase the rent and the tenant’s inability to find a suitable unit within the
jurisdiction should not precipitate the loss of the Section 8. Additionally, there would be no
good cause for a termination if the family moved for betier employment or training
opportunities. The employment or training may, in fact, satisfy the interim terms of the FSS
contract of participation.

Second, the imposition of a residency requirement may be unconstitutional.” In other
contexts, tenants have successfully chailenged durational residency requirements as
unconstitutional. The courts have held that 2 residency requirement that inhibits the migration
of needy people or that stems from a desire of a community only to take care of its own

T4, § 684.306 (1994), 58 Fed. Reg. 30,858 (May 27, 1993); 42 U.S.C.A. § 1437f(r) (West Supp. 1994); 24
C.F.R. §§ 887.551 - 887.567 (1993).

w94 CF.R. § 984.306(b) (1994), 58 Fed. Reg. 30,858 (May 27, 1993).
BHUD, Interim Notice 93-24, supra note 15, Question and Answer 1-7, p. 44,
%34 . F.R. § 984.306(0), 58 Fed. Reg. 30,858 (May 27, 1993).

TiShapire v. Thompson, 394 17.8. 618 {1969}
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residents is unconstitutional

Third, nothing is gained by so severely penalizing a family for failing to fulfill
obligations that it now cannot perform. A family that moves within the first twelve months will
forfeit the escrow and may give up the opportunity to participate it the FSS program. The

family should not be further penalized.

Fourth, the 12-month waiting period viclates the portability statute by imposing a
requirement that is not authorized.” HUD appears to recognize the importance of the
portability feature. In the introductory comments, it states that "FSS families are not to be
penalized in exercising their tight to portability solely because they cannot participate in the F§S
program in the new location, "%

Finally, if the family is able to fulfill its obligations under the contract after the move,
the Section 8 subsidy should not be terminated

After the 12-month period, the regulations are clear that the family may exercise the
portability features of the program and move outside of the jurisdiction of the PHA.® Byt
there is still ambiguity concerning whether the family could lose the Section 8 subsidy, if the
move made it impossible for the family to fulfill the contract of participation.”™ The regulations
permit a termination, but the introductory comments to the regulations state that the family
should not be penalized for exercising the portability features of the program.* If the move
occurs, participation could continue under the auspice of the initial PHA or the receiving PHA.,
The family’s escrow account could either remain with the initial PHA or be transferred to the
receiving PHA.

2.2.2 RENT

The FSS statute provides that so long as the family income is below 50 percent of median
income for the area, the amount of rent paid by a participating family may not increase due to
increases in earned income. When family income exceeds 50 percent of median area income,

but is not above 80 percent, the rent increases are designed to be staged until they reach 30

BSee, e.g., Cole v, Housing Auth, of Newport, 312 F., Supp. 43 (D.R.L. 1970}, aff'd, 435 F.2d 807 {1st Cir.
1970); King v. New Rochells Mun. Hous. Auth., 422 F.24 646 (2d Cir. 1971), cerr. denied, 404 U.S, 863 (1971).

P42 1U.8.C.A. § 1437f(r) (West Supp. 1994).

%58 Fed. Reg. 30,877 (May 27, 1993) (the introductory comments further provide that a family’s housing
assistance should not be terminated in this situation.); 58 Fed. Reg. 30,877 (May 27, 1993); HUD Interim Notice
93-24, supra note 15, Question and Answer J-8, p. 45 (same); see also § 2.5.1, infra, discussing good cause for
termination of Section 8; compare 74 C.F.R. § 984.306(1) (1994), 58 Fed. Reg. 30,858 (May 27, 1993) (a PHA
may terminate the Section 8 assistance if the family moves and cannot fulfill the contract obligations in the new
location).

"24 C.F.R. § 984.306(f) (1994), 58 Fed, Reg. 30,877 (May 27, 1993),
24 C.F.R. §§ 984.306(c) and (d) (1994) (1994), 58 Fed. Reg. 30,858 (May 27, 1993),
24 C.F.R. § 984.306(7), 58 Fed. Reg. 30,858 (May 27, 1993),

“58 Fed. Reg. 30,877 (May 27, 1993).

P42 U.S.C.A. § 1437u(d)(1) (West Supp. 1994).
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percent of income at 80 percent of median family income.* The statute also calls for the
creation of an esCrow account.” For families below 80 percent of median income, the amount
to be placed in the escrow account is an amount equal to the difference between rent paid and
30 percent of adjusted family income. PHAs cannot create escrow accounts for families earning
more than 80 percent of income. i

HUD has interpreted the statutory language o require FS§ families to pay an increased
cent as income increases through employment but it has provided that the increase in rent due
to earned income is to be placed in an escrow account. This requirement o pay the increased
cent is directly contrary to the clear statutory janguage® and the legislative history.”
Unfortunately, however, the staiute does not indicate how the escrow account should be funded
and Congress provided no additional funds for escrow accounts. Without additional funds, HUD
can argue that Congress could not have intended that participants receive both lower rent and
an escrow account. In addition, HUD will also argue that it is entitled to deference in
interpreting the statute. However, HUD may have 10 change its position on the issue of rent
calculations, if the escrow account is optional.” In that event, the argument that there is a
conflict between the statutory mandate establishing rents and an esCTOW account has less
significance. Without the escrow account, FSS tenants’ renis should not increase due to an

increase in earned income.
2.2.3 EXCLUSION OF INCOME RECEIVED (UNDER TRAINING PROGRAMS

All Public Housing and Section 8 tenants, including FSS participants, are entitled to the
exclusion for rent setting purposes of income from ceriain types of training programs. These
exclusions include all payments received under programs funded in whole or part under the Job
Training Partnership Act (JTPA).* Amounts received under HUD-funded training programs,
which include cash and transportation payments and child care vouchers, are also excluded from

*1d.

8114 & 1437u(d)2}

Bld.

#5ee, for example, 42 U.5.C.A. § 1437u(d)(1) (West Supp. 1994) which provides that "the amount of rent paid
by any participating family . . . may not be increased on the basis of any increase in the eamned income of the
family . . . ." The rents for familics between 50 and 80 percent of area median income shall be increased up to

30 percent of adjusted income. If the family continues to participate in the program after the contract of
participation 1§ completed, "the rent charged . . . shall be increased to 30 percent of monthly adjusted income.”
See also 42 U.S.C.A. §§ 1437u(d)(2) and (&) (West Supp. 1994).

®The legislative history provides that "because of the ability of a PHA to hold 2 family’s rent constant as
income increases is permitted only 1n conjunction with an escrow savings account, it is the Committee’s belief that
these accounts will be a positive incentive for families to participate in the program”. H.R. REP. NO. 760, 102d
Cong., 2d Sess. 80 (1992).

NSee n. 12, supra.

29 U.5.C.A. § 1552(b) (West 1985); 55 Fed. Reg. 29,905 (July 23, 1950); see also Cotton v. Pierce, No.
CV 85 HM5035NE (N.D. Ala. complaint filed Jan. 18, 1985) (Clearinghouse No. 48,621); Letter from Warren
T. Lindquist, Assistant Secretary, Office of the Assistant Secretary for Public and Indian Housing, to Alison Berry,
National Employment Law Project, New York, Re Treatment of Income Under the Job Training Partnership Act
(JTPA) (Nov. 16, 1984) {on file at National Housing Law Project); Letter from Paul . McCombs, i, Chief,
Assisted Housing Management Braach, 10 Executive Directors, All Alabama Housing Authorities and Section 8 New
Construction Owners, Re Treatment of Income Received Under ITPA {Jan. 8, 1985) (on file at National Housing

Law Project}.
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income, If employment is a component of the training program, then the income from
employment is also excluded for the duration of the training program,® Payments received by
participants in publicly assisted programs which are compensation for out-of-pocket expenses are
also excluded if they are designated for a particular purpose in advance or if they are paid after
the expense has been incurred Scholarships funded under Title IV of the Higher Education
Act of 1965 are also excluded from income.” The value of other kinds of scholarships are
excluded to the extent that they cover the costs of tuition, fees, books, equipment, materials,
supplies, transportation and miscellaneous personal Cxpenses of a student at an educational
mstitution.  But that portion of these scholarships designated for general living expenses is
included in income.%

purposes. The Public Housing statute provides that rents of Public Housing residents cannot be
increased because of increased €arnings gained as a result of participating in any self-sufficiency
program, such as a JOBS program, while the residents are in the program or for {8 months after
they get a job when they complete the program.” This provision is in effect and requires no
appropriation but regulations have not been published to implement it. %

ESS family will pay but also the amount that the PHA will place in the escrow account. If, in
the rent setting process, the participant qualifies for any of the above-mentioned exclusions from
income, these exclusions will reduce the amount that the PHA sets aside in the escrow account,
This is because, as mentioned above and described more fully below, the amount set aside in

”24 C.F.R. §§ B13.106{c)(8)(i) and 913.106(c)(8)H) (1993); HUD Notice 92-48 (PHA), expires October 31,
1993, Subject: Exclusion of Income Received Under Training Programs, § 2.

¥24 CF.R. §§ 813.106(c)(8)(iii) and 913.106(c)(8)(iii) (1993).

¥20 U.S.C.A. § 1087uu (West Supp. 1993); Letter from Harold E. Sather, Director, Public Housing, HUD
Region X to Gregory D. Provenzano, Evergreen Legal Services (Apr. 1, 1993) (on file at National Housing Law
Project); Letter from Michael B. Janis, General Deputy Ass’t Sec., to Gregory D. Provenzano, Evergreen Legal
Services (Apr. 22, 1993) (on file at National Housing Law Project). For materials interpreting prior provisions of
Title IV, sez Crane v. Kemp, No. C 89-599 (W.D. Wash. Dec. 11, 1989), 23 CLEARINGHOUSE REV. 320 (No.
44,576, July 1989) (class certified and preliminary injunction granted which provided that student financial assistance
received under Title IV of the H igher Education Act of 1965 shali not be considered as income, excepf {o the extent
such aid exceeds the cost of the tuition, fees, books and other school-related costs); HUD Notice PIH-89-51 (HUD),
Re Determination of Student Income (Expires Nov. 30, 1990) (clarifies exclusion for federally funded scholarships)
(on file at National Housing Law Project).

*24 C.F.R. §§ 813.106(c)(6) and 913. H06(c)(6) (1993); see also Ortiz v. Department of HUD, 448 F. Supp.
953 (D.P.R. 1977).

742 U.8.C.A. § 1437a(c)(3) (West Supp. 1994); see also 42 U.5.C.A. § 12,714 (West Supp. 1994); Pub. L.
102-550, 1024 Cong., 2d Sess. § 923, 106 Stat. 3884 (1992) (HUD has taken the position that this provision which
provides for a disregard of income for newly employed individuals is npot self-executing and will not be
implemented); 58 Fed. Reg. 30,856 (May 27, 1993) (Section 957 (42 US.C. 3§ 12,714) is subject to an
appropriation and there has been no appropriation),

*The 1994 housing legislation pending in the House and Senate would slightly alter these rules for public
housing tenants, and the Senate bill would extend certain provisions to Section 8 tenants, H.R. 3838, 103d <ong.,
2d Sess., § 1N (1994), supra note 12, 8. 2281, 103d Cong., 2d Sess., § 207 (Senate Commitiee on Banking,
Housing and Urban Affairs, July 13, 1954).
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23  ESCROW ACCOUNT

The statute currently provides that PHAS must escrow savings for each participating
family.” Contributions 1o this account will be made in accordance with a formula which is the
lesser of: 1) 30 percent of family income disregarding earned income of 2) the difference
between the family’s current rent and the family’s rent at the effective date of the contract of
participation. The earned income of the family may include earned income from individuals
who were not originally a part of the family or from an employed minor who reaches
majority.'® Determination of the amount that should be paid into the escrow account is made

at the annual recertification and may be modified by an interim recertification.

2.3.1 EFFECT ON ESCROW OF FRAUDULENT REPORTING OF FAMILY
INCOME

The regulations provide that if the family fraudulently fails to report increases in family
income, the amount credited to the escTow account will be based upon the amount the family
under-reported, not the actual increased income. This provision is apparently designed to ensure
that the family is penalized for the fraud. Under this scheme, the family will presumably have
to reimburse the PHA for any increased Tent retroactively charged for failure to report the
increase in income. But the escrow account will not be credited with an amount equal to the

increase in Income.

Problems may arise regarding whether an alleged failure to report an increase in income
was fraudulent. The FSS regulations do not define fraud. But other HUD regulations and court
opinions have set forth a standard. To establish fraud, the PHA should be required to show the
following elements: a false representation, in reference to a material fact, made with knowledge
of its falsity and with intent 10 deceive, with action taken in reliance upon the representation.'”!
1f the elements of fraud are not present, then the PHA cannot diminish the participant’s payment
1o the escrow account. In another context, HUD and the courts have determined that rent can
be retroactively increased but other penalties should not apply if the failure to report was merely
a mistake and not fraud.'™ Mistakes and program etrors should be corrected but the family

®35ee discussion in o 12, supra, regarding pending legislation which would make the establishment of an escrow
account optional.

W UD Interim Notice 93-24, supra note 15, Questions and Answers C-8 and C-9, p. 19.

Wigee Holly v. Housing Auth., 684 F. Supp. 1363 (E.D. La. 1988); see also 24 C.F.R. § 892.103 (1993)
(definition of fraud and abuse in regulations directing PHASs to curb such activities by seeking to recover the eXcess
subsidies); 24 C.F.R. § 28 (1993) (implementation of the Program Fraud Civil Remedies Act of 1986); HUD,
OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS 4350.3, through
CHG-25 (Nov. 1981 - May 1993). (Handbook applicable to Section 236 and 221(d)(3) BMIR tenants as well as
all project-based Section 8 tenants except Moderate Rehabilitation, and Section 8 Project-Based Certificate tenants. ),
1 5-19, CHG-23 (Sept. 1992) (tenant must be aware of program requirements and intentionally submit false
information); see also HUD, PUBLIC HOUSING AGENCY ADMINISTRATIVE PRACTICES HANDBOOK FOR
THE SECTION 8 EXISTING HOUSING PROGRAM 7420.7, through CHG-10 (Nov. 1979 - Sept. 1991), 19-12
{(Nov. 1979) (program abuse includes willful abuse, intentional misrepresentation and fraud}.

5ee. e.g., HUD Handbook 7420.7, supra note 101, { 9-12c(2)(b)2 (Nov. 1979) (f PHA has sufficient
evidence that the Section 8 Certificate family did not intentionally engage in program abuse, the PHA must require
repayment but does not pecessarily need to terminate the assistance); HUD Handbook 4350.3, supra note 101, |
5.19, CHG-23 (Sept. 1992), and 9 5-20, CHG-21 (June 1992) (eviction is authorized for fraud but not for program
violations). See also Holly v. Housing Auth., supra note 101 (PHA liable under Section 1983 for wrongful
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should not be penalized for failure to report changes if the failure was not fraudulent \®

2.3.2 OFFSETS TO ESCROW ACCOUNT

If a Public Housing FSS family owes the PHA rent or other amounts under the lease, the
escrow account for the family will be reduced by the amount owed. For Section 8 FSS families
who do not pay the full rent or other amounts due under the lease, the PHA will reduce the FSS
account balance by the amount of unpaid tenant rent and charges. To avoid problems created
by a landlord demanding illegal side payments, the charges must be set forth in the lease as
reported to the PHA.'™ These charges may include damage charges or vacancy losses.

Permitting the PHA to off set the payments to the escrow account for amounts allegedly
owed under the lease may cause problems. Mistakes may be made by the PHA. Aiterngtiveiy,

damage charge. PHAs should not be permitted to offset amounts that are disputed. In addition,

notify the participant of the proposed action and give the participant an Gpportunity to respond
at a hearing 1%

2.3.3 REPORTS ON STATUS OF ESCROW ACCOUNT

The participating family must be given a yearly report on the status of its escrow account
including all interest and deductions.  These reports should be carefully review by the
participating family because mistakes may be made and PHAs are not necessarily equipped or
inclined to maintain accurately the information,'®

2.3.4 WITHDRAWAL AND DISTRIBUTION OF ESCROW ACCOUNT

Participants may withdraw funds from the escrow account before completion of the
contract of participation if the family has met certain interim goals established by the PHA. The
PHA may limit how the money is used to purposes consistent with program {e.g., for expenses
related to school, job training, business start-up'” and a "car when public transportation is

termination of Section 8 benefits precipitated by tenant’s failure to report short-lived marriage and no fraud was
established); Ellis v. Ritchie, 803 F. Supp. 1097 (E.D. Va. 1992) (PHA tried to terminate benefits for failure to
report bank account but no fraud was alleged),

%24 C.F.R. § 984.305(a)(2)(iii) (1994), 58 Fod. Reg. 30,858 (May 27, 1993),

YChavez v. City of Santa Fe Hous. Auth., sapra pote 66; Escalera v. New York Ciry Hous. Auth., 425 F.2d
853 (2d Cir. 1970), cerr. denied, 400 U.S. 853 (1970); see also § 2.5.2, in 4, discussing hearing rights for a
termination, and § 2.1.6.2, supra, discussing hearing rights for a denial of admission.

"%58 Fed. Reg. 30,878 (May 27, 1993} ("commenters expressed concern that the ¥SS account would present
a significant accounting burden”),

24 C.F.R. §§ 962.305(c)(2) and 984.305(c)(2) (1994), 58 Fed. Reg. 30,858 (May 27, 1993),
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snavailable, "™ or child care).'® If the family fails to complete the FSS program, it is not
obligated to repay the expended escrow funds, assuming that the release of the funds was not
pased upon fraud or misinformation by the family !

Upon completion of the F55 contract, the escrow account must be distributed to the head
of the TSS household if the head of household can certify that no family member is a recipient
of welfare assistance.'’ Because the contract of participation includes a provision that the
family must have stopped receiving welfare assistance one year pefore the expiration of the
contract, the family’s ability to certify should be known in advance. The FSS family will forfeit

the escrow account if the family is terminated from the program or is still receiving welfare
assistance at the end of the contract. '

If the head of the FSS family ceases to reside with other family members, the remaining
family members may, after consuitation with the PHA, designate another family member to
receive the funds.'”* This provision will cause some problems if, for example, the head of the
FSS family left the household due to abuse. In anticipation of this problem, PHAs should seek
a waiver of the provision that permits the remaining family members to determine who receives
the escrow account in cases of spousal or other family abuse that have caused the head of
household involuntarily to leave the household.

2 3.5 EFFECT OF ESCROW ON OTHER NEED-BASED PROGRAMS

The PHA must maintain all escrow accounts in one interest-earning depository
account.!™¥ The purpose of the depository escrow account for all FSS participants is to avoid
problems with the definition of income and assets by other need-based welfare programs and the
IRS. The IRS has concluded that if the escrow account contains the funds of all FSS
participants, it is not a trust and the ‘ncome earned on it need not be reported to the IRS.M3
The TRS has further confirmed that the funds in the FSS account are not income 0 the FSS
family because it is within the welfare benefits exclusion.

The Department of Health and Human Services (HHS) has determined that the money
in an FSS family’s escrow account is not :ncome or resources under Aid to Families With
Dependant Children (AFDC) and Medicaid."" To date, HUD does not have equivalent rulings

WSHTUD Interim Notice 93-24, supra note %, Question and Answer C-$, p. 17; H. REP. NQ. 760, 102d Cong.,
2d Sess. 8G (1992).

Wy, REP. NO. 760, 102d Cong., 2d Sess. B0 (1992).
N0 Interim Notice §3-24, supra note 15, Question and Answer C-33, p. 24,

94 C.F.R. §§ 962.305(c)(1) and 984.305(c}(1) (1994), 58 Fed. Reg. 30,858 (May 27, 1993); see also
discussion in § 2.4.1, infra, regarding welfare assistance,

128ee § 2.4.1, infra, discussing welfare assistance.

194 C.F.R. §§ 962.305() and 984.305(d) (1994), 58 Fed. Reg. 30,858 (May 27, 1993).
1444, §§ 962.305(a) and 984.305(a).

1558 Fed. Reg. 30,879 (May 27, 1993).

eI,

B4 st 30,880.
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from the Department of Agriculture for the Food Stamp program or from the agencies
administering other need-hased programs where the issue may arise.

Nevertheless, with HUD's interpretation that any increase in earned income goes into the
ESCTOW account, the money in the account should not be considered income and should have
already been counted as income when received by the other need-based programs. If the escrow
account is nothing more than a diversion of family income from a rent payment into an escrow

account,

The only effect the escrow account arrangement would have on need-based programs is
where the actual shelter costs is used to calculate benefits, e, £-, in the food stamps program or
in states like New York that have an "as paid" shelter grant system. In those situations, an
argument could be made that the welfare department should calculate the rent as what the family
is paying less that portion of the payment that is being diverted to the family’s escrow account.
But the response to that position is that the escrow does not vest until the FSS participant
successfully completes the program. Thus, because the participant is not guaranteed the £5Crow,
the portion of the rent that is being diverted should be ignored by other need-based programs.
The rent should be determined by the amount that the FSS participant is out-of-pocket, not by
what might be returned,

2.4 CONTRACT OF PARTICIPATION

Each participant in the FSS program is required to sign a HUD form contract.'® HUD
is committed to producing a Spanish language translation of the contract,!!® The term of the
contract is five years. The term can be extended for up to two years for good cause, which
HUD has defined to mean "circumstances beyond the control of the FSS family, as determined
by the PHA, such as a serious illness or involuntary loss of employment”.’ HUD also
counsels that extensions should be granted only in exceptional circumstances but that they should
be granted to permit the family reach the interim goal of one year free of welfare,

Despite the regulations, the statute does not limit the time period for an extension. In
contrast, it requires PHAs to extend the five-year period for good cause.'” There are
circumstances that may arise that may justify an extension of the contract beyond the two-year
extension period and the statutory language which provides for no limitation will support your
argument for such an extension. For example the family may need a several-month extension
beyond the two years to qualify for the one year free of welfare exemption. A family may also

*For a copy of the form contract se¢ HUD Interim Notice 93-24, supra note 15, Family Self-Sufficiency
Program Contract of Pariicipation (Form HUD-52650, May 1993), and Question and Answer G-6, p. 35

''"58 Fed. Reg. 30,871 (May 27, 1993),
Pl st 24 C.F.R. §§ 962.303(d) and 984.303(d),

PHUD Interim Notice 93-24, supra note 15, Question and Answer G-18, p. 39,
P42 US.C.AL § 1437u(c)(3) (West Supp. 1994),

18-
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need an extension if an aduit child who may be receiving welfare assistance 13 forced 1o return
to the FSS participant’s home for personal and financial reasons. In that event, the family
should not be forced to chose between providing temporary shelter to a family member and
qualifying for the escrow account.

The contract of participation incorporaies the individual training and service plan which
addresses the needs and circumstances of the head of household and any other family members
who want to participate. Specific ‘nterim and final goals must be established. One interim goal

that must be included is that the family is iﬁdePendem of welfare assistance for 12 consecutive
months before the expiration of the contract.”

241 WELFARE ASSISTANCE

HUD defines welfare assistance as income assistance from Federal or State welfare
programs including AFDC, SSI that is subject to an income eligibility test, medicaid, food
stamps, general assistance, Of other government assistance directed to meeting general living
expenses such as food, health care, and child care.’ The only types of programs that are
omitted from the definition of welfare assistance are the federal and state housing programs and
transitional welfare assistance provided to JOBS participants.'” FS3 participants may access
their escrow account only if no one in the family is receiving welfare assistance.

1f HUD continues to define welfare assistance in such broad terms, the consequence will
be that many of the working poor will not be able to access their escrow funds upon completion
of their FSS contracts or they will have to choose between the escrow account and these other
benefits.

HUD’s expansive definition of welfare assistance will negatively affect many FSS
program participants and program goals. The F'SS participants will be working and free from
AFDC, §S1 and GA; yet they will not be eligible to receive the escrow account funds, This
occurs because even after becoming ineligible for AFDC, the working poor often will be eligible
for subsidized child care and health care, as well as food stamps. In addition, the fact that
families will not be eligible to the escrow account means that it will not be an incentive for
participating in the program. Thus, the function and purpose of the escrow account will be
minimal.

The problem can best be demonstrated by an example. California makes child care
subsidies available to families whose earnings are less than 84 percent of state median income.
Once the participant is in the program, he or she is eligible for a child care subsidy until the
family income reaches a maximum of 100 percent of the median income level. Since the median
annual income in California is refatively high ($44,600), many of the working poor will qualify
for child care subsidies. California also provides heaith care coverage o pregnant mothers and
children of families eamning up to 200 percent of the federal poverty line. Moreover, families
who are able to work their way off of AFDC may receive up to twelve months of transitional

™24 C.F.R. §§ 962.303(h)(2) and 984.303(b)(2) (1994), 58 Fed. Reg. 30,858 (May 27, 1993); HUD Interim
Notice 93-24, supra note 15, Family Seif-Sufficiency Program Contract of Participation (Form HUD-52650, May
1993), p. 3.

1294 C.F.R. §§ 062,103 and 984,103 (1994), 58 Fed. Reg. 30,858 (May 27, 1993).
514,
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Medicaid and transitional child care. Under HUD's definition of welfare assistance. such gz
family receiving transitional assistance will not be eligible to receive its escrow funds. In
conirast, if the wage earner was a participant in the JOBS program, the family could receive
transitional Medicaid and child care, yet stili receive its escrow account funds.

New York State has similar programs for which families are eligible even though they
are no longer eligible for AFDC or SSI. New York makes day care subsidies available to
families earning up to 200 percent of the federal poverty line. It also provides medical
assistance to the children of families with ner income up to 200 percent of poverty, through its
Medicaid and various state-funded health care programs. Under HUD’s definition of welfare
assistagaé:e, no family receiving subsidized child care or health care will receive its escrow
funds.

The expansive definition of welfare assistance adopted by HUD is at odds with the statute
which provides that the family must not receive "income assistance under Federal or State
Welfare Programs.”" The statutory language is clear. It refers to "income assistance.” This
language was intended to cover federal AFDC or income assistance programs at the state level
such as general assistance. HUD'’s expansion of the term "welfare assistance" to include high
cost items such as child care and Medicare is inconsistent with Congress’s efforts to amend the
statute to eliminate the requirement that FSS participants be independent of all housing benefits,
which is another high cost item.'® The current definition is contrary to the legisiative intent
and indefensible,

2.4.2 SEEK AND MAINTAIN SUITABLE EMPLOYMENT

The final goal for the head of household is to seek and maintain suitable
employment.”  Suitable employment is determined by the PHA. It is dependant upon the
employment market and the skills of the FSS participant. In general, it means something more
than a minimum wage job; or, if the job is a minimum wage Job, that there is opportunity for
advancement.™ The broad discretion granted the PHA may cause problems for participants
who have diligently participated in the program but have not achieved the optimum (i.e., more
than a minimum wage job) because of market conditions or other personal factors.”® Care
must be taken to assure that the PHA’s discretion is not abused. Participants should be entitled
to the escrow account if they have found employment, even it is just minimum wage
employment. This is especially true if there are limited employment opportunities available.

"#See letter from David Cohen, ¢ al., to Kathryn Greenspan, HUD, Office of Rental Housing (Aug. 8, 1994),
which urges HUD to change its definition of welfare assistance; and Comments submitted by Barbara Weiner, Staff
Attorney, Greater Upstate Law Project, Albany, NY, to the Rules Docket Clerk, HUD, Washington, D.C. {July
22, 1993) (both items are on file at National Housing Law Project).

742 U.S.C.A. § 143Tu(d)(1) (West Supp. 1994).

"*The statute previously provided that the escrow account could not be distributed until the family was no longer
a recipient of state or federal assistance for housing. Pub. L, No. 101-625, 101st Cong. 2d Sess., § 554(a), 104
Stat. 4225 (1992).

24 C.F.R. §§ 962.303(b)(4) and 984.303(b)(4) (1994), 58 Fed. Reg. 30,858 (May 27, 1993).
"HUD Interim Notice 83-24, supra note 15, Question and Answar G-3, p, 33,

YA study done by the Government Accounting Office (GAQ) has concluded the obvious that for PSS
participants keeping a job is as hard as getling one, See GAO FSS Report 1992, supra note 5, p- 33.
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7.4.3 OTHER CONTRACT PROVISIONS

Other family members may agree 1o participate in the FSS program. if they do, they to0
must sign contracts of participation with an individual training and service plan. The final goal
for family members who are other than the head of household may be limited to achieving
certain educational or training goals and does not have to include seeking and maintaining a job.

Another provision of the contract is that the family must comply with the terms of the
lease.’™ For Public Housing tenants, in the event that there is a conflict between the lease and
the contract, the provisions of the lease prevail ¥

In the event that the PHA is unable to obtain support services from another agency, the
PHA may seek the same services from another agency, determine that the services are not
essential or determine that the services are essential and declare the contract of participation null
and void.™

75  TERMINATION FROM FSS AND TERMINATION FROM SECTION 8

Under the FSS program, families may have ESS services withheld or terminated, and
Section 8 participants their housing subsidies terminated, only if it can be established that the
contract of participation was breached without good cause and the participant was afforded a
hearing.!® The regulations provide that a Section 8 FSS family may be terminated from the
Section 8 program for failing to comply with the terms of the contract of participation.
Questions will arise as to what is good cause and what procedural protections should be provided
in the hearing.

2.5.1 GOOD CAUSE

Congress in 1992 amended the FSS program to permit a PHA to terminate a Section 8
contract or the FSS services if the family fails to comply with the requirements of the FSS
contract without good cause. Previously this good cause requirement had not been expressly
provided for in the legislation. As remedial legislation the provisions should be liberally
construed.

Congress defined good cause 10 include circumstances beyond the control of the family,
such as a loss or reduction in access to support services, or a change in circumstances that
makes the family or individual unsuitable for participation.” In the legislative history,
Congress further explained that there may be many reasons why a family cannot participate or
meet established goals of the contract of participation, "including loss of child care, pregnancy,

B34 C.F.R. §§ 962.303(b)(3) and 984.303(b)(3) (1994), 58 Fed. Reg. 30,858 (May 27, 1993).

BHUD Interim Notice 93-94, supra note 15, Family Self-Sufficiency Program Contract of Participation (Form
HUD-52650, May 1993), p. 5.

1404 C.F.R. §§ 962.303(c) and 984.303(e) (1994), 58 Fed. Reg. 30,858 (May 27, 1993),

15542 U.S.C.A. § 1437u(e)(I) (West Supp. 1994); 24 C.F.R. § 962.303(0)(2) and 984(b)(5) and (I)(D) (1995);
59 Fed. Reg. 7,638 (Feb. 16, 1994).

3647 11.5.C.A. § 1437u(c)(1) (West Supp. 1994).
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illness among family members, or disability during the term of the contract. "'’ Congress also
distinguished the very serious consequences of a termination from the Section 8 program, As
a result, it concluded thai "only if tenants willfully abuse the program should they lose their
housing subsidy. "1

The regulations for both the Section 8 and Public Housing FSS programs have been
corrected to include the good cause requirement, '™

HUD regulations, the introductory comments to the regulations, and the HUD Notice
provide additional limited guidance regarding the grounds for termination from the Section 8
program. The grounds that the PHA may consider for terminating a family from the Section
8 program include the failure of the head of houschold to seek and maintain suitable
employment.' The Section 8 subsidy can also be terminated by the failure of the FSS family
to meet other obligations under the contract of participation.’ Because other family members
may sign contracts of participation, this provision means that if a family member other than the
head of household agrees to participate in training or other services and he or she does not fulfili
the obligations, the Section 8 subsidy could be terminated.™ This could produce especially
harsh results, For €xample, assume an FSS head of household who is fulfilling her
commitments; assume further that a son agreed to participate in a drug rehabilitation program.
If the son should fail, the family, under HUD’s rules, may lose its housing subsidy, HUD
further believes that a family may lose the Section 8 subsidy, if the head of household moves
away from the family and thus fails to complete the contract of participation' or if the family
exercises the portability provisions of the program and is unable to complete the FSS obligations
at the new location, '#

HUD also provides examples of situations that do not constitute good cause for
termination from the Section 8 program. A breach of the lease alone shall not be grounds for
termination from the Section 8 program.* In addition, the failure of the family to reach the
interim goal of being free of welfare is not grounds for termination of the Section 8 nor is the
failure of the family to be self-sufficient by the end of the contract term.™* It is also HUD’s
policy that termination of the FSS contract for reasons other than failure to comply with the
contract such as the family’s release from participation in the FSS program because of an
absence of necessary supportive services is not grounds for termination of Section 8 housing

B4, REP. NO. 760, 102d Cong., 2d Sess. 80 (1992).

351,

724 C.F.R. §§ 962.303(b)(5) and 984.303(b)(5) and (i)(7), 59 Fed. Reg. 7,638 (Feb. 16, 1994).
M1, at § 984.303(b)(S)iii).

Z‘ﬂ]d,

"*HUD Interim Notice 93-24, supra note 15, Question and Answer G-4, p.34.

158 Fed. Reg. 30,881 (May 27, 1993).

"“Id. at §§ 984.303(h) and 984.306(f).

“HUD Interim Notice 93-24, supra note 15, Question and Answer G-4, p. 38; compare 24 C.F.R. §§
962.303(b)(5) and 984. 03(b)(5) {1994), 58 Fed, Reg. 30,858 (Public Housing and Sectjon 8 FSS participants must
comply with the lease).

158 Fed. Reg. 30,874 (May 27, 1993).
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assistance.” Finally, the contract of participation cannot be considered breached if family
members, other than the head of household, never become employed or lose jobs obtained

during their participation in the FSS program.’**

These examples of the grounds for termination of the Section 8 subsidy set forth in the
regulations, the introductory comments and HUD Notice are, in some €ases, confusing and
inconsistent with the statue. The regulations also fail fo provide adequate guidance regarding
the circumstances under which the PHA may withhold or terminate the FSS services. PHAs,
in their Action Plans, should address these issues and provide the necessary clarity.

If a family is facing a termination of its Section 8 subsidy, one may, 10 define good
cause, draw on the principles set forth in cases involving evictions from federally assisted
housing to challenge the PHA’s action.’®? In eviction actions, the courts have recognized the
serious conseguences of the action (i.e. the loss of 2 home and the opportunity to have affordable
housing).'® A termination of Section 8 due to the failure to comply with the contract of
participation is also 2 disproportionately harsh consequence. In any FSS Section 8 termination,
a family has lost or will lose, along with its ability 10 participate in the FSS program, an
opportunity of assistance 10 be free of welfare and to obtain a job. With the termination of the
Section & subsidy, the family will also lose its home because it will not be able to afford the rent
without the Section & subsidy. The loss of the housing subsidy and one’s home, although
authorized, flies in the face of every objective of the FSS program which is to enable "families
to achieve economic independence and self-sufficiency.”™ This loss is particularly harsh in
light of the fact that the family had the Section 8 housing subsidy before participating in the FSS
program. In related setlings where tenants accepted employment offered by their landlords, the
courts have held that when the tenants lost the jobs, they regained the former benefits of local
rent control or the Section 8 program. The courts recognize that in those situations where the
housing was not contingent upon the offer of the job, the loss of the job should not terminate
the tenancy or its benefits.'”

In eviction actions the courts have also focused upon the serious wrongdoing by the
tenant.’™ Because of the dire consequences, the family should only be terminated from the

477,41, at 30,874 and 30,875.
M8 at 30,872 and 30,873,

1950 National Housing Law Project, HUD HOUSING PROGRAMS: TENANTS’ RIGHTS (Qakland: National
Housing Law Project, 1694y, Ch. 14.

WSee, e.g., Caramico v. Secretary of Dep 't of HUD, 509 F.2d 694 (2d Cir. 1974); Lopez v. Henry Phipps
Plaza S., Inc., 498 F.2d 937 {2d Cir. 1974).

15149 11.8.C. A, § 1437u(a) (West Supp. 1994).

S earney Court Assocs, v. Spence and Pelley, 620 A.2d 1056 (N.J. Super A.D. 1993) (employees who had
rent-controlled units prior io employment do not lose rent control status after losing employment with landlord);
see also Atlantic Gardens v. Harris, No. 58948-83 (D.C. Super. Ct. Nov. 15, 1983), 17 CLEARING REV. 1243
(Mo. 35,758, Mar. 1983) {Bection 8 New Construction tenant was protected by the Section 8 regulations after his
employment as resident manager was terminated); compare 58 Fed. Reg. 30,874 (May 27, 1993) (in the
introductory comments to the FS8 regulations, HUD makes the assertion that "a family’s participation in the Section
8 program before becoming a participant in the Section 8 FSS program has no bearing on the PHA’s ability fo
torminate Section 8 assistance on the basis of the family’s failure to comply with the terms of the FSS contract.”).

i53Spe, e.y., Thorpe v. Housing Auth. of Durkam, 386 U.8. 670, 679-80 (1967).
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Section 8 program only because of serious wrongdoing by the head of the FSS family, Repeated
failure to show up for job training, repeated failure fo take any steps required by the contract
i0 seek a job, and continuing substance abuse that interferes with job or training performance
are all serious breaches of the FSS program and the contract of participation and may be grounds
for termination from the FSS program. But these same abuses, although serious breaches of the
FSS program, should not be grounds for termination of Section 8 assistance,

Eviction cases often consider if the tenant is responsible for or had control over the
activity to determine if there is good cause to evict.™ A family should not lose its Section

circumstances beyond its control. Congress has recognized that a family should not lose its
Section 8 because the services fiecessary to make the family self-sufficient are no longer
available.”  Practically speaking, this means that a family should not be punished with the
loss of its housing subsidy if, for example, the child care arrangements do not work out.
Additionally, if the family car is not adequate to get the head of household or other family
member to a job training center or a job and thers is no adequate public transportation, the
family should not be so severely punished by these events that its housing subsidy is terminated.
The family also should not be terminated if the head of household is complying with the contract
of participation but other members of the family have not fulfilled their contracts.

Finally, in eviction cases, the courts have been reluctant to find good cause when faced
with abuse of power by aPHA. Under the FSS program, the PHA has several options available
when a FSS family is not performing on the contract. These options include modifying the
contract, % withholding the support services, or terminating the family’s participation in the
FSS program.’”  Termination of the Section 8 subsidy is the final and most draconian
response. This last response can be Justified only in cases of wilful abuse by the participant and,
in most cases, should be set aside as "drastic beyond reasonable necessity” or simply not
permitted., 1

2.5.2 HEARING

Before a Public Housing FSS family can have FSS services withheld or a Section 8 FSS
family may be terminated from the Section 8 program or have FSS services withheld, Congress
determined that the PHA must provide an opportunity to be heard "in accordance with the
requirements of section 1437d(k)." The substantial procedural protection provided for in the
Statute and the implementing regulations include the following:

e a right to be advised of the specific grounds of the adverse action;
. an opportunily to examine any documents or records or regulations related to the
proposed action;

SSee, e.g., Tyson v. New York City Hous. Auth., 369 ¥, Supp. 513 (S.D.N.Y. 1974); Maxton Hous, Auth.
v. McLean, 328 §.E.2d 290 (N.C. 1985).

%542 U.8.C.A. § 1437u(c)(1) (West Supp. 1994).

24 C.P.R. §3 962.303(f} and 984.303(f) (1954), 58 Feqd. Reg. 30,858 (May 27, 1993).
Y42 18,04 8 1437(u)(c)(2) (West Supp. 1994).

S Thomas v. Hous. Auth. of Liztle Rock, 287 7. Supp. 575, 580 (E.D. Ask. 19673,
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@ a right to exclude documents at the hearing which were not previously offered for

examination;

® a right to confront and cT0ss examine adverse witnesses upon whose testimony the
PHA relies;

e a right to a decision based solely and exclusively upon the facts presented at the
hearing;

® the explicit allocation of the burden of proof to the PHA; and,

e an express requirement 10 sccommodate the needs of persons with disabilities.

HUD, in the introductory comments 10 the implementing regulations, recognizes the
obligation to provide the protection of the Public Housing grievance procedures in the event of
5 termination of Section 8, but only requires PHAS t0 offer a hearing in accordance with
the Section 8 hearing proceénres.‘w The Section 8 hearing procedures are an inadeguate
substitute and do not contain all the protection of the Public Housing grievance procedures. An
argument could be made, however, that the Section 8 hearing regulations, satisfy all of the
requirements of 42 U.8.C. § 1437d(l) with the exception that the Section 8 regulations are silent
on the issue of participants’ rights to see their own tenant folder.!® Thus, if you are
representing a FSS participant who is being terminated from Section 8 or for whom FSS services
are being denied, you should demand the protection of Section 1437d(k) and the implementing
regulations. But, you may have to settle for a limited modification of the Section 8 Certificate
hearing procedure.

For any FSS participant facing termination, the notice of the action must staic the
grounds with enough specificity so that the participant can prepare 2 defense.'® This means
that the notice must indicate which party is at fault, the nature of the alleged breach of the
contract, when the breach occurred and notice of adverse evidence so that it may be
rebutted.'®

Prior to the hearing the participant should have the right to examine ali documents that
are relevant to the proposed action. If the PHA fails to provide a particular document, it cannot
be relied upon at the hearing.'®

At the hearing the participant must first make a showing of entitlement to the relief
sought and thereafter the PHA must sustain the burden of justifying the PHA action or failure
to act.' Thus, for example, if a participant is being terminated because she has failed to

1958 Fed. Reg. 30,859 (May 27, 1993).
074 at § 984.303(i); see also 58 Fed. Reg. 30,874 (May 27, 1993).

19 But see 58 Fed. Reg. 11,292 and 11,354, % 0872.553(H)(1) (Feb. 24, 1993) (proposed Section 8 Certificate
and Voucher Programs Conforming Rule which states that the Section 8 perticipant be provided with relevant
documents and prohibits PHA use of documents that have not been provided).

19Edoecomb v. Housing Auth. of Town of Vernon, 824 F. Supp. 312 (D. Conn 1993).
i d,

16472 1.8, CL A § 1437d(1) (West Supp. 1994); see also 58 Fed. Reg. 11,292and 11,334, § 982.553(f)(1) (Feb.
24, 199%) (proposed Section 8 Certificate and Voucher Programs Conforming Rule which states that the Section
8 participant be provided with relevant documents and prohibits PHA use of documents that have not been
provided).

94 C.F.R. § 966.56(e) (1993).
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attend job training, she has the burden of showing that the Section 8 subsidy should not be
terminated because her failure to 80 10 the training was due 1o circumstances beyond her control,
of because there has been a change in her family circumstances. After the participant has made
a showing of entitlement, the burden shifts to the PHA to justify its action. Depending upon the
evidence at this point, the PHA could put forth evidence on how it or the service provider has
worked with the participant and provided the necessary services. Finally, the participant would
have the Opportunity tc rebut any evidence put forward by the PHA.

The information that the PHA relies upon cannot be wholly hearsay.'® The participant
must have the opportunity to cross examine any witness upon which the PHA relies. This means
that if the PHA is relying upon the information supplied by a particular person to justify the
termination or other action, the participant must have the opportunity to cross examine that
person,

The decision must be based upon the facts that are presented at the hearing 17
Information not presented at the hearing cannot be relied upon. The decision must set forth the
elements of fact or law upon which the decision is based, 1®

Public Housing FS§ participants should have the right to a full grievance hearing if the
PHA tries to terminate the FSS services. The regulations do not cross reference to the Public
Housing grievance regulations but the introductory comments to the regulations do.!'®

““Billington v. Underwood, No 81-7978 (11th Cir. May 23, 1983) (CLEARINGHOUSE REV. No. 28,992);
Edgecomb v. Housing Auth. of Town of Vernon, supra note 162; Kurdi v, DuPage Cary. Hous. Auth., 161 111
App.3d 988, 514 N.E.2d 807 (1987) (reversing trial court approval of Section 8 termination decision based on
alleged unauthorized occupant because decision based on hearsay and against "manifest weight of evidence"),

24 C.F.R. § 866.56(b)(5) (1993).
““Edgecomb v, Housing Auth. of Town of Vernon, supra notz 163,
42 U.S.C.A. § 1437ulc)(1) (West Supp. 1994); 58 Fed, Reg. 30,872 (May 27, 1993) ("The Department

declines fo adopt a special grievance procedure for the FSS program. F5S families may utilize the grievance and

hearing procedures cutrently provided under the regulations . | | for the public and Indian housing programs. ™).
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CHAPTER 3

DEVELOPING AN FSS PROGRAM THAT
MEETS PARTICIPANTS’ HOUSING NEEDS

3.1 INTRODUCTION

Low-income housing  advocates should get involved in the development and
implementation of the FSS program. There are significant steps that can be taken at the local
level to make the program more effective and to modify provisions that are harmful to low-
income participants,

3.2  OBLIGATION TO ESTABLISH A PROGRAM

Fach local PHA that receives incremental Section 8 or new public Housing units i3
required to establish a program.'™ PHAs that find it difficult to establish a program may seek
2 waiver from HUD. Waivers may be sought on the grounds that the PHA is unable to develop
a program Or maintain the maximum size because of a lack of support services, lack of funding
for reasonable administrative costs, lack of cooperation by local and state government, lack of
interest by participants, and other circurnstances that HUD may deem appropriate.m Despite
the ability to seek a waiver, HUD has announced that it is fully supportive of the program and
that it believes that "it will be the exception and not the rule, that a PHA is unable to operate
an FS85 program."m HUD may grant a waiver 1o run a smaller program before granting a
PHA the right not to have any program. HUD’s eagerness to have PHAs establish F55
programs is constrained by a statutory provision that prohibits HUD from retaliating against a
PHA by denying or reducing assistance for its failure to carry out an FSS program.'”

FSS programs should be started within 12 months of the receipt of the special award or
the receipt in fiscal year 1993 of new public housing units of Section 8 incremental units.
Within the next 12 months, there should be full enrollment in the program and commencement
of the delivery of support services.’* This means that most programs will have to be fully

operational in Fiscal Year 1995.

Many PHAs will be reluctant or have difficulty establishing a FSS program because the
funds for establishing and maintaining the program are by most accounts inadequate 10
accomplish the job.””” The establishment of an FSS program will require a significant effort.
Some of the new activities that a PHA must carry out in order to establish a FSS program are
outlined in a GAO Report. These activities include:

0 Fstablishing a program coordinating committee.

MSee § 1.1, supra, discussing this requirement.

40 U.S.C.A. § 1437u(b)(2) (West Supp. 1994); 24 C.F.R. 3% 962.105(c) and 984.105(c) (1994), 58 Fed.
Reg. 30,858 (May 27, 1993).

158 Fed. Reg. 30,870 (May 27, 1993).

4 U.S.C.A, § 1437u(b)(2) (West Supp. 1994); 58 Fed. Reg. 30.859 (May 71, 1993).
1134 C.F.R. §§ 962.301(a) and 984.301(a} (1994}, 58 Fed. Reg. 30,858 (May 27, 18993,
gee § 1.1, supra, discussing the funding of the FS3 program.
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& Preparing an Action Plan,

Obtaining commitments from the organizations providing supportive services to

the participating families. '

Informing potential participants about the program,

Selecting the program participants,

Developing each family’s contract of participation,.

Ensuring the provision of supportive services specified in the contract.

Monitoring the family’s compliance with the contract.

Taking appropriate action, which may include withdrawing housing assistance and

supportive services, if a family does not comply with the contract.

e Investing the escrow funds and account for contributions to the family’s escrow
savings accounts.

® Disbursing the funds from the family’s escrow savings account.

® Reporting annually to HUD on the program’s status and effectiveness, I’

®

® & & @ @ 9

HUD and the PHAs agree that a full-time service coordinator is important to the success
of the FSS program. PHAs have routinely argued that the monitoring of FSS participants is
costly but critical to the success of the program.'” 1t is the most troubled families that will
need the most intensive counseling by the service coordinators early in their participation. This
intensive monitoring tapers off once the families become established in the program.'” In the
fall of 1993, Congress appropriated and earmarked $8.5 million for service coordinators.!”
These funds were made available to PHAs with a Section 8 Certificate and Voucher programs
of less than 600 total units and a requirement to run a FSS program of at least 25 slots.'®™ The
maximum amount that a PHA may receive is $40,000 to support one FSS program
coordinator.™ The applications for Fiscal Year 1994 funds must be submitted by October 13,
1594,

Recognizing that funds from HUD to monitor the participants success may be inadequate,
HUD urges PHAs to look to other agencies for the funds for the Section 8 FSS program, and
to use the operating reserves (i.e., excess administrative fees) from the regular Section 8
assistance program.™® The ability to rely upon the operating reserves, however, will be less
in the coming year because the Section 8 FMRs upon which the fees are based have generally
been reduced.'®

"GAD, 1992 FSS Report, supra note 5, p. 39.
"l p. 41; Funding Poses Problem for Family Self-Sufficiency Program, HOUS. & DEV. RPTR. (May 9,
1994,

"®Funding Poses Problem, supra note 177. (The New Jersey Department of Community Affairs reports that
they have hired, at the cost of $400,000, nine service coordinators to oversee 200 participants.) Compre the HUD
Notice of Funding Availability for Service Coordinators for the Section 8 FSS program recommends one coordinator
for 50 participations. Supra note 19,

""Pub. L. No. 103-124, 103d Cong., It Sess., 107 Stat, 125, 1275 {1993); H.R. CONF. REP, NO. 237, 103d
Cong., 1st Sess, 15 (Oct. 4, 1993},

"Supra note 19; see also Section L1, supra, discussion program coordinators.
iSi}d‘

1258 Fed, Reg. 30865, 30870 {May 27, 1993); GAO F55 Report 1992, supra note 5, p. 41; Funding Poses
Problem, supra note 177, see aiso § 1.1, supra, discussing the funding of the FS$ program.

See § 1.1, supra, discussing funding and the fee structure for the Section 8 P88 program.
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3.3 PROIECT COORDINATING COMMITTEE (PCC)

Fach PHA is reguired io establish a PCC whose function will be to assist the PHA in
establishing and implementing the FS5 program.'® The PCC should help the PHA develop
the Action Plan,’™ establish FSS policies, and obtain administrative and support services for
the participating families and funding.

A representative from the PHA and the residents of Public Housing or participants in the
Section & program depending upon whether the program is a Section 8 or Public Housing F55
program must serve on the PCC.¥  Other members of the committee should include
representatives of the local government, and local agencies responsible for carrying out JOBS
or JTPA programs, local welfare agencies, educational institutions, child care providers and
other public or private entities with Tesources 1o assist with the FSS program. A PHA may use
an existing entity to perform the function of the PCC so long as the tenant and PHA
representative can join the group for purpose of the FS5 program and the membership of the
entity is drawn from one or more of the other organizations listed in the regulations. For
example, 2 PHA could use the local Private Industry Council (PIC) which is used to plan and
oversee local JTPA program if the PHA and tenant representative could be added to the PIC.
Also more than one PHA may share the same PCC.

In some jurisdictions, Legal Services attorneys have served on the PCC. Their
participation has resulted in the development of a program that is more tailored to the needs of

low-income tenants. Assuming that the PCC is in existence and the Action Plan already

developed,'™ advocates for low-income housing residents and FSS participants should seek, if
necessary, to amend the Action Plan.

3.4 ISSUES TO RESOLVE

The following section identifies some of the housing issues that an advocate for low-
income housing could address in developing an FSS program.

3.4.1 TERMINATION OF SECTION 8

The most significant problem is the fact that the contract of participation provides that
a Section 8 FSS participant may lose its Section 8 housing subsidy for a violation of the contract
of participation.®® This provision, if it is not modified by the Action Plan, will have two
substantial negative impacts. First, it will discourage current Section 8 participants from
participating in the FSS program. The GAO, in its review of the FSS program, recognized this

84 C.F.R. §§ 962.202(s) and 984.202(s) (1994), 58 Fed. Reg. 30,858 (May 27, 1993).
%550e 58 Fed. Reg. 30,871 (May 27, 1993) (the introductory comments state that HUD decided not to require,

but did not prohibit, PHAs from submitting to the PCC the Action Plan prior to submitting it to HUD).

18500 58 Fed, Reg. 30,861 (May 27, 1993) {the introductory comments staie that these representatives "share
the highest interest in and expend the greatest effort toward making the FSS program a success.” Their input "is
vital to the success of the FS8 program.”).

$TMost PHAs will have adopted an Action Plan because they must do so within 90 days of notification by HUD
of the approval of the application for mew Public Housing units or incremental Section 8. 24 C.F.R
§8 962.201(c)ii) and 984.201(c)(i1) (1994}, 3% Fed. Reg. 30,858 (May 27, 1993).

#8800 § 7.5, supra, which discusses issues relating to tbe termination of the Section § housing subsidy.
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problem.™  Other reports of job training and housing programs have concluded that major
obstacles to the success of these programs include fear of failure by the participants and distryst
of outsiders who attempt to help or provide services." The fear of failure and distrust of
outsiders will only be exacerbated when a participant learns that by participating in the FSS
program, the family’s Section § may be compromised. For some Section 8 participants, the fact
that they may lose their Section & for a violation of the FSS contract of participation will be the
determining factor for deciding not to participate in the FSS program. The second negative
imapact is that FSS participants will lose or be threatened with the loss of their housing if they
fail some aspect of the FSS program,

At least two PHAs, on the advice of the local Legal Services attorneys, included
provisions in their Action Plans that prohibit the termination of the Section 8 subsidy when the
FSS participant obtained the subsidy prior to participating the in FSS program.'® The F8§
termination procedures for the King County Housing Authority provide that:

A family who had a Section 8 Certificate or Housing Voucher
prior to enrollment in the Authority’s FSS Program will not be
terminated from the Section 8 Housing Assistance Program due to
[the] failure to comply with the FSS contract, . . . termination
from the FSS Program, or [the] inability to attain economic self-
sufficiency, !

This or a similar provision should be in the Action Plan of every PHA that is operating a Section
& FSS program. This provision will resolve another problem with the reguiations by eliminating
the most severe penalty {(i.e., termination of the subsidy) that could result if a family exercises
its right to use the portability features of the Section & program and leave the jurisdiction of the
PHA within the first 12 months of the program.'”

3.4.2 RENT

One of the problems that Public Housing and Section 8 tenants have faced is that as
income increases so does rent. The fact that the family has to pay 30 percent of every dollar
earned for rent, and rent is based upon gross income rather than net income, have worked
together as a disincentive to increase income through work. The disincentive is somewhat
addressed in the FSS Program. Although HUD has interpreted the FSS statute to require

"GAO, 1992 FS§ Report, supra note 5, p. 24 (Termination of the Section 8 subsidy “might render the FS8
program family homeless and deter future program volunteers. "),

N Coordination of Housing and Job Training Services: 4 Review of Best Practices in 12 Cities, Research and
Evaluation Report Series 92-D (Washington, D.C.: U, §. Department of Labor, Employment and Training
Administration, 1992), pp. 8-9 and 11-17.

“'The prior FSS regulations provided that a PHA could select F8% participants from the Section 8 waiting list.
See 56 Fed. Reg. 49,592, § VII {Sept. 30, 1991,

"King County Housing Authority, F88 Termination Procedures, (on file at the Nationa! Housing Law Project);
see also Seattle Housing Authority (SHA), FSS Termination Procedures ("SHA and the FS5 Program Coordination
Committee believe that under no conditions shonld a family have to relinquish their housing subsidy due to their
inability to follow the procedures and rules of the FSS program.") (on file at National Housing Law Project).

PSee § 2.2.1, supra, discussing portability.
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participants to pay an increased rent as family income increases due 10 employment,’™ these .
increases in rent attributed to the increase in employment income are placed in the escrow .
account. If the family successfully completes the FSS program and is not recetving welfare

assistance, it is entitled to the escrow account.™

To further reduce the work disincentive, care should be taken to ensure that all the
Section 8 and Public Housing rules are in place and enforced to reduce the amount of earned
income or training income that the PHA considers for purposes of seiing rent for all F85
participanis. These steps will minimize the amount that is placed in the escrow account, but that
is probably a trade-off that most FSS participants would not find objectionable. These rent rules
are not limited to FSS participants but are also applicable to all Section 8 and Public Housing
participanis.

For both Section § and Public Housing participants, rents could be set annually. The
current regulations for Public Housing and Section & require only annual recertifications. The
manner in which interim recertifications are conducted is left to the PHA.' PHAs may
establish a policy that provides that tenants with earned income should not be required to report
every increase in income. Because income, especially earned income, often fluctuates, tenants
can be harmed by strict reporting requirements. This is especially true if there are delays in
either reporting of Processing and if the increased rent is assessed retroactively. Additionally,
the reporting requirements and the increased Tent act as a disincentive to increase income. To
avoid these adverse consequences, tenants should be required to report increases in income only
on an annual basis. To avoid hardship when income decreases, interim recertification must be
permitted when income decreases. Alternatively, participants shouid be required 1o report
increases in earned income only at the annual recertification. Again, increases in earned income
should not have to be reported on an interim basis, but decreases could be reported and rent
decreased as a result. Under this latter system, changes :n income unrelated to earned income
would have to be reporied. The major disadvantage to this latter scheme is that it may be
confusing for the participants and they may be harmed by the confusion.

For Public Housing residents, the PHA could set a ceiling rent.” The ceiling rent
would counter the work disincentive if it were sct at an appropriate level. With ceiling rents,
tenants know that rents will increase as income does, but that there is a ceiling beyond which
rents will not increase. Some PHAs have complained that the statutory restraints on ceiling rents
have made it impossible to set them at a reasonable level, Nevertheless, the establishment of
ceiling rents should be explored where appropriate.

For Public Housing residents, the PHA also could implement the JOBS income
disregard.’®® For both Public Housing and Section § programs, care should be taken to ensure

that the PHA is fully implementing all the exclusions from income for certain types of training

%4800 § 2.2.2, supra, discussing the statutory janguage on what the FS5 rent should be.

5ee §§ 1.1 and 2.3, supra, discussing the escrow account. If there is no escrow account, the argument is very
strong that participants should not face an increased rent attributed to increases in earned income.

s, 24 C.F.R. §§ 813.109(), 852.118(a), 882.204(b)(3)(i)(B), 882.212(b) and 960.200(b) and 966.4(c)(1)
(1594).

9747 10.5.C.A. & 1437a(2)(2)(A) {West Supp. 1994).

W5ee § 2.2.3, supra, discussing the income disregard for JOBS apphcants.
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programs.'®
3.4.3 GOOD CAUSE HEARING

Under the HUD FSS§ regulations, if a family fails to comply with the contract of
participation, it may be terminated from the Section 8 program or have its FSS serviceg
reduced.”™ The regulations fail to inform PHAs that they must give the family a hearing in
accordance with the requirements of the Public Housing grievance procedures.

control of the participant, such as a 1088 of or reduction in access to Support services or a change
in circumstances that makes the participant unable to continue 1o participate in the program.

The Action Plan should also state that the family may be terminated from the FSS
program only if it has failed to comply with the requirements of the contract without good cause.

The Action Plan should also provide that any individual grievance that a Section § or
Public Housing FSS participant or applicant has with the manner in which the PHA is
administering the FSS Program may be grieved in accordance with the Public Housing grievance
procedures. The basic elements of those procedures are set forth in § 2.5.2, supra. The issues
that should be subject to a grievance hearing would include a decision to terminate FSS
participation,™ offsets to the escrow account,® a denial of admission into the FSS
program,*” and other problems that might arise. If it is not possible to require the PHA 1o
offer a Public Housing grievance hearing, the Section 8 hearing process should be modified to
require the PHA to give to the FSS grievant all relevant materials prior to the hearing ™

There is one issue that a PHA cannot resolve without seeking a waiver of the current
regulations. This issue is the definition of welfare assistance.? HUD has determined that
an FSS participant is not entitled to the escrow account if the family is receiving welfare
assistance at the end of the contract of participation. Welfare assistance is defined to include
government assistance directed to meeting food, health care and child care. Some states have
health and child care programs available to families who are low income but over income for
eligibility for AFDC and SSI assistance. You should check to see what the health care and child

See § 2.2.3, supra, for a discussion of these income disregards.

Mlee § 2.5, supra, for a discussion of the regulations and statute regarding termination from the Section §
program and reduction in services,

YSee § 2.5, supra, discussing a termination from the FSS program and Section 8.
M on §2.3.2, supra, dissusséng offsets o the escrow acoount.

®See § 2.1.6, supra.

™MSee § 2.5.2, supra.

lee § 2.4.1, supra, for 4 discussion of the definition of welfare assistance, and § 2.2.1, supra, for a
discussion of the 12-month restriction on portability.
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care eligibility and continued participation levels are within your state o determine if the HUD
definition of welfare assistance will be 100 restrictive and result in a denial of payment of the
escrow account to the family, If families who are over-income for AFDC and 581 qualify for
the state’s health and child care programs, you should seek a waiver of HUD's definition of
welfare assistance.”™

T

1.4.4 ADMISSION PREFERENCES

e e P

Admissions and preferences for admissions for Public Housing and Section 8 18 a
complex area. But these policies should be reviewd to respond to the need to build a viable FS8
program. The preference system as it affects the FSS program is set forth in Section 2.1.3,
supra. Under the current system, PHAs could rank federal preference holders based upon
employment or participant’s involvement with an educational or training program. In addition,
PHAs may establish a local preference for admission to the Public Housing and Section 8
programs for welfare recipients who are seeking access to employment and training.”” The
PHA must establish this other local preference after a hearing that takes into account the local
needs. The PHA may also adopt a preference for Public Housing tenants for the Section 8.
This latter preference will be especially important if the PHA is running a Section 8 FSS

program only.”®

Care should be taken when establishing preferences or ranking federal preferences to
consider the impact of such preferences upon the general applicant pool for Public Housing and
Section 8. Preferences and the ranking of preference holders is significant because in many
jurisdictions applicants without a preference are never admitted and the ranking of federal

preference holders also becomes critical in determining who gets admitted.

HUD has addressed some of the discriminatory effects of preferring the working poor
over the nonworking poor by requiring that the disabled and elderly be considered to qualify for
any working preference adopted by the PHA.?® But, the newly published regulations give no
guidance on who should be considered working (i.e., does it include families with less than full-
fime work, those recurring unemployment, a single parent on parenting leave, etc.).”™® What
qualifies for an educational or training program also is not defined. These matters should be

fully considered by the PHA before adopting such preferences.

WSpe lotter from David Cohen, e al., to Kathryn Greenspan, supra note 126 (arguing that the definition of
welfare assistance should be modified).

Wigee § 2.1.3, supra, discussing focal preferences.

Wegee Hodges v Columbus Metro Hous. Auth., Mo, 2-93-27 (5.D. Chio filed May 17, 1993y, 27
CLEARINGHGUSE REV. 491 (No. 49,068, Aug-Sept. 1993) (the housing authority in Columbus, Chio, has agreed
to provide a preference for 2 certain number of Public Housing tenanis to transfer to the Section 8 program. This
agreement was reached in lieu of setting up & more complicated scheme of retention preferences.).

2974 C.F.R. § 982.210(b)(3)(iv) and (4), 59 Fed. Reg. 36,067-8 (July 18, 1994).
Ziﬂld)
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§ 1437u, Family self-sufficiency program

{z} Purposs

The purpose of the Family Self-Sufficiency program established under thig section is
‘e promote the developmens of loral strategies to coordinate use of public heusing and
assistance under the certificate and voucher programs under section 14371 of this title
with public and private resources, i enable eligible families to gehieve econcmic
independence and self-sufficiency,

{b) Establishment of program
(1) Required programs
Except as provided in paragraph (2), the Secretary shall carry out & program
under which each public housing agency that administers assistance under subsec-
tion (h) or (0} of section 1437f of this title or makes available new public housing
dwelling unitg--
{A} may, during Fscal years 1991 and 1992, carry out a local Family Self-
Sufficiency program under this section; and

{B) effeetive on October I, 1992, the Secretary shall require each such
agency to carry out z local Family Self-Sufficiency program under this section,
Each local program shall, subject to avallability of supportive services, include an
action plan under subsection {g) of this section and shall provide comprehensive

out the self-sufficiency program under this section, the Secretary shall consult with
the heads of other appropriate Federal agencies and provide for cooperative actions
and funding agreements with such agencies, Each public housing ageney adminis.
tering an approved local program may employ a service coordinator to administer
the local program,

(2) Exception

certification (as such term is defined under title 1 of the Cranston-Gonzalez
National Affordabie Housing Act [42 US.CA § 12701 et seq.}) to the Secretary,
that the establishment and operation of the program is not feasible because of logal
circumstances, which may include-.-
(A) lack of supportive services acecessible to eligible families, which shall
inclade insufficient availability of resources for programs under the Job Trajin-
Ing Partnerships Act [20 U.S.CA. §1501 et seq.] or the Job Opportunities ang
Basic Skills Training Program under part F of title IV of the Social Security
Act [42 UB.C.A § 681 et seq.];
{B) lack of funding for reasonable administrative costs;
(C) lack of ecoperation by other units of State or local government; or
(D} any other circumstances that the Secretary may consider appropriate.
In allocating assistance available for reservation under this chapter, the Secretary

(3) Scope

Each public housing agency required to earry out a Joeal program under this
section shall make the following housing assistance available under the program in
each fiscal year:

{A) Certificate and voucher asgistance under section 1437f(b) and (o) of this
title, in an amount equivalent to the increase for such year in the number of
families so assisted by the agency (as compared to the preceding year),

{B) Public housing dwelling units, in the number equal to the increase for
such year in units made available by the agency (as compared to the preeeding
year), .

Each such public housing agency shall continue to operate a local program for the
number of families determined under this paragraph subject only to the availability
under appropristions Acts of sufficient amounts for aasistance,

(4) Nonparticipation

Assistance under the certifieate or voucher programs under section 1437 of this
title for a family that elects not to participate in a local program shall not be
delayed by reason of such election.

APPENDIX A
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tey Coniract of parbicipation

{13 In general

Fach public housing agency carvying out 4 logal prograin under this section shall
enter into a contract with anch leassholder receiving assistanee under the certificate
and voucher programs of the public housing agenay under section 14371 of this Litle
v residing in publie housing administered by the agency, that elects o participate
in the self-sufficlency program under this seetion. The eomiract shall set forth the
provisions of the jocal program, shall sstablish specific tntertm and final goals by
which compliance with and performance of the contract Thay be measured, and shall
specify the resourees and supportive services 10 be made zvailable to the participat-

ing family pursuant to paragraph (2) and the responsivilities of the participating
family. The contract shall provide that the public heusing agency may terminate or
withhold assistance under section 1437f of this title and services under paragraph
(21 of this subsection if the public housing agency detzrmines, through an adminis-
trative grievance procadure in accordance with the reguirements of section 1437400
of this title, that the family has failed to comply with the requirements of the
contract without good canse (which may include & joss or reduction in aceess 1o
supportive serviees, Of @ change in cireumstances that makes the family or
individuat unsuitable for partiipation).

(2 Supportive serviess

4 lpcsl program under this saction shall provide appropriate supportive services
under this parsgraph io each participating family entering into & contract of
participation under paragraph (1 The supportive services shall be provided
during the pariod the family is recaiving assistance under section 14391 of this title
or residing in public housing, and may nclude—

{A) child care;

(B} transportation necessary io receive zervices;
{0y remedial education;

(D) education for completion of high school

(E) job training and preparation;

{¥) substance abuse treatment and counseling;
() traiping in homemaking and parenting skills;
{H) training in money TRaniagement;

(1) training in household management; and

(1) any other aervices and resources appropriate to assist eligible families to
sehieve sconomic independence and sell-sufficiency.

(3) Term and exiension.

Fach family participating in a local program shall be required to fulfill its
cbligations under the contract of participation not later than 5 years after entering
into the contract. The publie housing agency shall extend the term of the contract
for any family that requests an extension, upon a finding of the agency of good
CUSE.

{4} Beployment and ceunseling

The contract of participation shall require the head of the participating family to
sock suitable employment during the term of the contract. The public housing
ageney may, Guring such period, provide counseling for the family with respect o

affordable rental and homeownership oppertunities in the private housing market
and money management counseing.
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{d) Ingentives for partisipation
(1) Maxbmum rents

During the term of the contract of participation, the amount of rent paid by any
participating family whose monthly adjusted income doss not excaed 5 percent of
the ares median income for ceeupancy in the public housing unit or dwelling unit
assisted under section 14377 of this title may 1ot be increased on the basis of any
ncrease in the earned income of the family, unless the inerpase resulis in an income
exceeding 50 percent of the zrea median income. The Secretary shall provide for
intreased rentz for participating families whose incomes are between 50 and 80
percent of the area median ineome, 5o that any family whose income Increases to 80
percent or more of the ares median income paye 30 percent of the family’s monthly
adjusted income for rent, Upon complation of the contract of participation, if the
participating family eontinues to qualify for and reside in a dwelling unit in public
housing or housing assisted under section 14371 of this title, the rent charged the
participating family shall be increased (if applicable) to 20 percent of the monthly
adjusted incoms of the family.

(2} Escrow savings accounts

Yor each participating family whose monthly adiusted income is less than 30
percent of the area medizn Income, the difference between 30 percent of the
adjusted ineome of the participating family and the amount of rent paid by a
participating family shall be placed in an nterest-bearing eserow aceount estab-
lished by the public howsing agency on behalf of the participating family. For
families with incomes between 50 and 80 percent of the area median income, the
Seeretary shall provide for eserow of the difference between 30 percent of the
family income and the amount pald by the family for rent ag determined by the
Secretary under paragraph (1), The Becretary shall not escrow any amounts for
any family whose adjusted income exceeds 50 pereent of the area median income,
Amounts in the escrow account may be withdrawn by the participating family after
the family eeases to recaive incoms assistance under Federal or State welfare
Drograms, upen successfl performance of the obligations of the family under the
contract of participation entered into by the family under subsection (¢} of this
section, as determined according to the specifie goals and terms included in the
contract, and under other circumstances in which the Secretary determines an
exception for good cause is warranted. A public housing ageney establishing such
eSCrOw accounts may make certain amounts in the accounts available to the
participating families before ful performance of the contract obligations based on
complianes with, and completion of, speeific interim goals included in the contract;
except that any such amounts shall be used by the partizipating families for
purposes cansistent with the contracts of participation, as determinad by the public
housing agency,

{3)1 Plan
Each public housing agency carrying out a loeal program under this section shall

establish a plan to offer incentives to families to encourage families to participate in
the program. The plan shall require the establishment of eserow gavings aceounts
under paragraph (2) and may include any other incentives designed by the publie

housing agency.

31 Use of escrow savings accounts for section 14377 homeownership

Notwithstanding paragraph (3), a family that uses assistance under seetion
14378y of this title to purchase a dweliing may use up o 50 percent of the amount
in its eserow account established under paragraph (3) for a downpayment on the
dwelling. In addition, afier the family purchases the dwelling, the family may use
any amounis remaining in the sserow account 1o cover the costs of major repair and
replacement needs of the dwelling. Ifa family defaulis in connection with the loan
to purrhase a dwelling and the morigage is foreclosed, the remaining amounts in
the escrow account shall he recaptured by the Secretary.

(e} Effect of increnses in family income

Any inerease in the earned income of 3 family during the participation of the family in
& focal program established under this section may not be considered as income or a
resouree for purpeses of eligibility of the family for other banafits, or amount of benafits
pavable to the family, under Ay program administered by the Beeretary, unfess the
income of the family equals or exceeds &0 percent of the median income of the area {as
determined by the Secretary with adjustments for smaller and larger families),
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iy Progeam coordinating commilize

|4

{1} Funclions

Fach public housing agency shall, in consultation with the ehief executive officer
of the unit of general Jocal government, develop an action plan under subsection (g}
of this section, carry out activities under the loeal program, and securs commit-
ments of public and private resources through a pregram coordinating commitice
established by the public housing agency under this subsection.

{2} Membership
The program coordinating committee may cansist of representatives of the public
housing agency, the unil of general local governtaent, the local agencies (if any;
responsible for carrying out programs under the Job Training Partnership Act [28
UA0CA § 1501 et seq] and the Job Opportunities and Basic Skills Training
Program under part F of title IV of the Social Seeurity Act (42 UB.LCA.§ 881 ot
seq.] and ether organizations, such as oither State and local welfare and employment
sgencies, public and private education or training institutions, nenprofit servies
providers, and private businesses. The public hoasing agency may, in consuliation
with the chief executive officer of the unit of general local government, utilize an
existing entity as the program enordinating committee if it meets the reguirements
of this subsection.

Action plan
(1} Reguired submission

The Seerstary shall require sach public housing agency participating in the self-
safficlency program under this section to submit to the Secretary, for approval by
the Seeretary, an action plan under this subsection in such form and in accordancs
with such procedures as the Secretary shall require.

(2) Drevelopment of plan

In developing the plan, the public housing agenty shall consult with the chiel
executive officer of the applicable unit of general local government, the program
coordinating commitiee established under subsection (§) of this section, representa-
tives of residents of the public housing, any local agencies respensible for programs
urider the Job Training Partnership Act and the Job Opportunities and Basic Skills
Training Program under part ¥ of title TV of the Social Security Act [42 UB.CA.
§ 651 et seq.), other appropriate prganizations {(such a5 other State and loecal
welfare and employment or training institutions, ¢child care providers, nonprofit
service providers, and private businesses), and any other public and private service
providers affected by the operation of the local program.

(3) Contents of plan

The Seeretary shall require that the action plan contain at 2 mindpum—

(A} a desecription of the size, characteristics, and needs of the population of
the families expected to participate in the jocal self-sufficiency program;

($5) a deseription of the number of eligible participating families who can
reasopably be expected to receive supportive services under the program,
hased on avaiable and anticipated Federal, State, local, and private resourees;

(€} a description of the services and activities under subsection (e¥{2) of this
section to be provided to families receiving assistance under this section
shrough the section 14371 of this title and public housing programs, which shail
be provided by both public and private resources;

(D) & deseription of the incentives pursuant 1o subsection {d} of this section
offered by the publie housing agency to families to encourage partieipation in
the program; )

{E) a deseription of how the local program will deliver serviees and activities
sceording to the needs of the farnilies participating in the program;

{¥) a deseription of both the public and private resources that are expected
to be made available to provide the activities and services under the logal
DrOgYAI:,

{G) a timetable for implementation of the loeal program;

APPENDIX A
Page A - 4




O

{H} assurances satisfactory to the Seeretary that developinent of the servie-
ez and activities under the Ioogl program has been cocrdinated with the Job
Opportunities and Basie Skills Training Program under part ¥ of title TV of the
Hovial Seeurity Act [42 USCA § 681 et seq] and program under thqe Job
Training Partnership Act [29 USCA § 1501 et seq,l aﬁé‘aay ather relevant
empleyment, child care, transportation, training, and edueation programs in t}}e
applicable srea, and that implementation will continue to he coordinated, in
order 1o avoid duplication of services and activities; and

{1} zzsurances satisfactory to the Secretary that nonparticipating families

wili retain their rights to public housing or section 8 [42 UB.CA. §14377
assistance notwithstanding the provisions of this section. -

th) Allowable public housing agency adminisirative fees and cusly
1) Section 1437f fees

The Secretary shall establish a fe2 under section 14378q) of this title for the eosts
incurred in administering the provision of certificate and voucher assistance under
section 8 through the self-sufficiency program under this section, The fee shall be
the fee in effeet under such seetion on June 1, 1890, except that for purposes of the
fee under this Paragraph the applicable dollar amount for preliminary expenses
under section L3THONZNAND of this title shall, subject to approval in appropria-
tions Acts, be £300. Upen the submission by the Comptroller Generaf of the United
States of the report required under seption 584(k) of the Cranston-Gonzalez
National Affordable Housing Act, the Seeretary shall revise the fee under this
paragraph, taking into consideration the report of the Comptroller Geners).

{2} Performance funding system

Notwithstanding any provision of section 1437g of this title, the Secretary shall
provide for inclusion under the performance funding system under section 1437g of
this title of reasonahle and sligible administrative costs {including the costs of
employing a full-time service coordinator) incurred by public housing agencies
carrying out local programs under this section. The Secretary shall include an
estimate of the administrative costs likely to be ineurred by participating publie
housing agencies in the annual budget request for the Department of Housing and
Hrban Development for public housing operating assistanee under section 1437z of
this title and shall inciude » request for such amounts in the budget request. 0f
any amounts appropriated under section 1437g{c) of this title for fiscal year 1993,
$25,000,000 is authorized te be used for costs under this paragraph, and of any
amounts appropriated under such section for fiseal year 1994, $25,900600 is
authorized to be used for costs under this paragraph.

{i} Public housing ageney incentive award atlocation
{1} In genern!
The Becretary shall carry out a competifion for budget authority for certificate
&nd voucher assistance under section 1437 of this title and public housing develop-
ment assistance under section 1437c(2}(2} of this title reserved under paragraph (4)
and shall allocate such budget authority to public housing agencias pursuant to the
competition,

{2} Criteria .

The competition shall be based on sucessaful and cutstanding implementation by
pubiic housing agencies of 2 logal self-guffiefency program under this section. The
Secrstary shall establish performanee erfferia for public housing agencieg carrying
out such local programs and the Secretary shall eause such criteria to be published
in the Federal Register,

{3) Use

Each public housing agency that receivea an allocation of budget authority under
this subsection shall uge such authority to provide assistance under the local self-
sufficieney program established by the pablic housing ageney under this section.

{4} Reservation of Budget Authority

Netwithstanding section 1439(d) of this title, the Seeretary shall reserve for
allocation ynder this subsection not less than 16 percent of the portion of budget
authority appropriated in each of fiseal years 1991 and 1992 for section 1487f of thia
title that is available for purposes of providing assistance under the existing housing
certificate and hous; g voucher programs for families not currently receiving
assistarce, and not less than 10 percent of the public housing development assis.
tance available in such fiseal years for the purpose under seetion 1437c(a)(2) of this
title (excluding amounts for major reconstruction of obsolete projects).
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¢; On-site facilities

Each pablic housing agency carrying out a local program may, subject to the appro}’a}
of the Secretary, make avaiiable and utilize common areas oF unoecupled public hqasmg
units in public housing projects administered by the agency for the provision of
suppertive services under the loeal program. The use of the facilities of a public housing
ageney under this subsection shall not affect the amount of assistance provided to the
agency under section 1437g of this title.

1) Flexibility

T establishing and carrying out the self-sufficiency program under this section, the
Secretary shall alfow public housing agencies, units of general local government, and
other organizations discretion and flexibility, to the extert practicable, in developing and
carrving out local programs.

{f} Reporis
{3y To Secretary
Fach public housing agency that carries out a local self-sufficiency program
approved by the Seeretary under this section shali submit to the Secretary, not less
thar annually a report regarding the program. The report shall include—

(A} a description of the activities carried out under the program;

{B) 2 deseription of the effectiveness of the program in assisting farilies to
achieve economic independence and self-sufficiency;

(€} a description of the effectiveness of the program in coordinating re-
sources of communities to assist families to achieve economic independence and
seif-sufficiency; and

(D) any recommendations of the public houstng ageney or the appropriate
local program coordinating committee for legislative or administrative action
that would improve the seif-sufficiency program carried out by the Secretary
and ensure the effectiveness of the program.

2) HUD annual report

The Secretary shall submit to the Congress annually, as a part of the report of
the Secretary under section 3536 of this title, a report summarizing the information
submitted by public housing agencies under paragraph (1). The report under this
paragraph shall also include any recommendations of the Secretary for improving
the effertiveness of the self-sufficiency program under this section.

{m} GAD Report
(I) in general
The Comptroller General of the United States shall submit to the Congress
reports under this subsection evaluating and describing the Family Self—Sufficiency
program carried out by the Secretary undier this section.

{2) Timing
The Comptroller General shall submit the foliowing reports under this subsection:
(A} An interim report, not later than the expiration of the 2-year period
beginning on November 28, 1990. .
(R} A final report, not later than the expiration of the B-year period
beginning on November 28, 1950

{n) Definitions
As used in this section:

(1) The term “contract of participation” means a contract under subsection {¢} of
this section entered into by a publie housing agency earrying out a local program
under this section and a participating family.

{2) The term “earned income” means income from wages, tips, salaries, and other
empioyee compensation, and any earnings from self-employment. * The term does
net inslude any pension or annuity, transfer payments, or any cash or in-kind
benefita.

(3) The term “eligible family” means a family whose head of housshold is not
elderly, disabled, pregnant, a primary caregiver for children under the age of 3, or
for whom the family self-sufficiency program would otherwise he unsuitable,
Netwithstanding the preceding sentence, a public housing agency may enroll such
famailies if they choose te participate in the program.
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{4} The term “lozal program” means a program for roviding supportive services
to perticipating families carried out by a public housing agency within the jurisdie-
tion of the publie housing agency

{5} Ths term “participating famiy” means a family that resides in public heusing
or housing assisted under section 1437 of this titl

1 ¢ and elects to participate in a
focal self-gufficiency program under *his section.

{8} The term “vacant unit” means a dwell
less than 9 consecutive moentha,

ing unit that has been vacant for nog

et

{a) Effective date and reguiations

{1} Regulations

Not Iater than the expiration of the 180-day period beginning on November 28,
1590, the Secretary shall by notice establish any requirements necessary io carry
out this section.  Such requirements shall be subjact to section 553 of Tifle 5. The
Secretary ahsll issue final regulations based on the notice not later than the
expiration of the B.month peried beginning on the date of the notice. Such
regulationa shall become effective upon the expiration of the 1-year period begin-
ning on the date of the publication of the final regulations.

(2) Applicability to indisn public housing authorities

Notwithstanding any other provision of law, the

provisiona of this section shall be
optional for Indian housing authorities,

(Sept. 1, 1937, e, 806, Title I, § 23, as added Nov. 28, 1990, Pub.L. 101
Btat. 4225, and amendad Cot, 28, 1992, Pub.L. 102550, Title I, &% 108,

8o in original. Subsec, {d)3) was sngeted twice.

—525, Title V, § 554(a), 104
185(b}, 106 Stat. 8684, 3747)
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Offles of the Assisiand Secrstary for
public and Indian Housing

24 CFR Parts 505, 962, 884

iDocke] No. R-93-183%; FR-2961-+02]
RIW 2577-AB1S

Famliy Seit-Suiflclency Program—
interim Rule

AGENGY: Office of the Assistant
Secretary for Public and Indian
Housing, BUD.

ACTION: Interim rule with raquest for
comments.

summany: This interim rule implements
the requirements and procedures that
will govern local Family Self-
Sufficiency {FS3) programs beginning or
continuing in Fedaral fiscal year (FY)
1993 {October 1, 1982 through
September 30, 1993}. The F58
regulations contained in this interim
sule are based on the notice of F5S
program guidelines which was
published in the Federal Register on
September 30, 1891 {56 FR 49582), take
into consideration the public commaents
received on those guidelines, and
incorporate the changes made to the
FS5 program by the Housing and
Community Development Act of1992.
Elsewhers in today’s edition of the
Federal Register, the Department is
publishing & notice of final rulemaking
which adopts the regulations contained
in this interim rule as the FSS final
regulations. Because section 554 of the
National Affordable Housing Act, which
created the FSS program, provides that
the FSS final regulations wili not be )
effective until one year after the date of
publication of the FSS final rule, the
Department has found it necessary to
issue this interim rule pending the FSS
final rule bacoming effective. The
reasons for the one-year delay in the
affective date of the FSS final rule, and
for tssuance of this interim ruls are
further discussed In the supplementary
information section of this document.
pATES: Effective Date: June 28, 1953
Comment Due Date: july 26, 1993,
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Office of General
Counssl, Rules Docket Clerk, room
10276, Department of Housing and
Urban Developiment, 451 Seventh Street,
SW., Washington, DC 20410.
Communications should refer to the
shova docket number and title. A copy
of each communication submitted will
be available for public inspection and

#bpying on weskdays between 7:30 a.m.
and 5:30 p.m. st the above address.

FOR FURTHER HFORRATION CONTALT:

For seclion B issues: Madeling Hastings,
Director, Rental Assistance Division,
room 4226. Telephons number {z02)
7082841,

-For public housing issuss: Edward
Whipple, Director, Occupancy,
Division, room 4206, Telephone numbar
{202) 7068-D744.

For Indian Housing issues: Dominic
Nessi, Director, Office of Indian
Housing, room 4140. Telaphone number
{202} 708~1015.

For supportive service issues: Paula
Blunt, Supportive Services Coordinator.
Dffice of Resident Initiatives, roam
4112. Telephone number {z02) 708-
4214.

The addrass for each of these contacts
is the Department of Housing and Urban
Davelopment, 451 Seventh Street, SW.,
Washington, DC 20410. The telephons
numbers listed are not toll-free
pumbers. Hearing-impaired persons
may contact thesa offices via TDD by
calling {202} 708-930C or 1-(BOO} BT 7~
8339,

SUPPLEMENTARY INFORMATION:
1. Paperwork Reduction Act Statement

The information collection
requirements contzined in the interim
rule have been submitted to the Office
of Management and Budgst {OMB] for
review under the Paperwork Reduction
Act of 1980. The interim rule doss not
add new information collection
requirements to thess contained in the
Notice of FSS Program Guidelines
published on September 30, 1991 at 56
PR 49592, and for which the astimated
reporting burden was published at 56
FR 49601. No person may be subjected
1o a penalty for feilure to comply with
the information collection requirements
contained in the interim rule until they
have besn spproved and assigned en
OMB control number. The OMB control
number when assigned will be
announced by separate notice in the
Federal Register.

ii. Procedural Matlers _

Ssction 554 of the National Affordable
Housing Act (NAHA) {Pub, L. 101625,
appmve& November 28, 1990) amended
tha U.S. Housing Act of 1937 {the 1837
Act) by adding new seciion 23 (42
1.5.C. 1437u) {the F55 statute) which
crestes the FSS program. The purpose of
the FSS program is to promote the
development of local strategies that
coordinate the use of public housing
assistance and housing assistance under
the section 8 rental certificate and

- youcher programs with public and

private resources, 1o snable sligible
famniliss 1o achisve sconomic
independence and self-sufficiency.

As originaily enacted, the F55 siatute
provided that for FY 1991 and FY 1892
participation in the FS5 program was
voluntary for public housing sgencies
{PHAs) and Indian housing authorities
{IFAs], but that commencing in FY
1993, PHAs and IHAs which receive
new public or Indian housing units or
new section 8 rental certificatas or
rental vouchers must implement and
administer a local FS5 prograim. {The
mandatory participation requirement for
IHAs was removed by a 1992 statutory
amendment to section 23, and is
discussed later in this preambia.) For
those PHAs and [HAs that received an
FSS incentive award or that voluntarily
participated in the FSS program in FY
1942, their lucal FS3 programs were
administered in sccordance with
program guidelines published by the
Departmeant on September 30, 1991 {56
FR 40588) (the FSS Guidelines or
Guidelines).

The Guidelines were issued in
accordance with the FSS statute, which
directs the Department to issue a natice
of the requirements necessary 10 CarTy
out the FSS program not later than the
expiration of the 180-day period
beginning on the date of enactment of
the NAHA (November 28, 14990). The
FSS statute also directs the Department
to issue final regulations based on the
notice not later than the expiration of
the sight-month period beginning on the
date of the notice, and provides that the
final regulations *'shaii become affective
upon the expiration of the 1-year period
beginning on the date of the publication
of the final regulations.”

Although the reason behind the one-
year delayed effective date of the FSS
final regulation was not explained in the
Confersnce Report accompanying the
NAHA, it is the Department’s
understanding that the intent was 10
synchronize the affective date of the
FS5 final regulations with the
mandatory implementation snd
operation of local FS$ programs. That
is, the Guidelines would govern the ¥55
program in FY 1991 and FY 1992, when
pariicipating in program was optionel
for PHAs and THAs, and the rule would
replace the Guidelines when the
program became mandatory in FY 1993
Had the Department been able to mast
the publication dates set forth in the
FSS statute for the notice of Guidslines
and the FSS final regulations, the F53
final regulations would be effective in
early 1893—the approximate time the
Department would be issuing notices of
funding availability for new public/
Indisn housing units and new section 8

APPENDIX B
Page B - 2




Federal Register / Vol. 58, No. 101 / Thursday, May 27, 1993 / Rules and Regulations

303859

rental certificates and vouchers,
Howsver, ?}eﬁazgs& the NAHA constitutes
significant housing legislation, creating
several new housing programs '
{including the HOME Investments
Partnerships Program, the
Homeownership end Opportunity for
People Everywhere (HOPE) programs,
the HOPE for Elderly Independence
program}, all of which require
regulatory guidance, the Department’s
limited resources were hard pressed io .
meet the statutory deadlines established
for issuance of regulations for all these
TISW programs,

In erder that the mandatory
implerentation and operation of local
F55 program, which continues to b
required of PHASs, not ba without
regulatory guidance, the Department iz
issuing this interim rule which sets
forth the regulations in 24 CFR paris 905
{subpart R), 982 and 984, that wil]
govern, respectively, commencing in FY
1983 operation of HUD's Indian
housing F8S program {for those IHAs
that opt to participate in this program);
HUD's public housing FS8 program; and
HUD's section 8 rental certificate and
voucher FSS programs.

The Department believes that further
justification for issuance of this interim
rule is found in Title I of the Housing
and Community Development Act of
1992 {Pub. L. 102-559, approved
October 28, 1532) (the 1597 Act),
Section 106 of Titla I amends the FSS
statute to previde PHAs with incressad
fiexibility in the implementation and
administration of F53 programs. {The
changes made to the FS§ program by
section 106 are discussed in Section
IILB. of this preamble.) Section 191 of
title I is the “implementation” section of
Title I, and provides that HUD shall
issue any final regulaticns necessary to
implement the provisions of, and
amendments made by, Title I not later
than the expiration of the 180 day
period beginning on the dats of
enactment of the 1992 Act. This
implementation section indicates that
the Congress intended PHAs to b abla
to take advantage of the thanges made
to the FSS program by section 106
earlier than the one year effsctive date
provided by the NAHA,

Accordingly, this interim rule is based
on the notice of the FSS Guidelines that
was published on September 30, 1591
{56 FR 49592); takes into consideration
the public comments received on the
Guidelines; and also incorporatss the
changes mads to the FSS program by the
1992 Act. The Department solicits
additional comments on this interim
rule, Comments received an the interim
rule will be taken into consideration in
connection with possible amendments

to the FSS final regulations, once thoss
regulations becoms affective,

By separats notice of final rulemaking
published slsewhers in today’s Federal
Register, the Department ie adopting as
its F58 final regulations the regulations
contained in this interim rula. in
accordance with the ¥SS statute, these
final regulations will be effective ons
year from today’s dats,

Since the regulations in this interim
rule are being adoptad in their entirsty,
without changs, by the FSS final rule,
the terms—"FSS rule,” or simply ths
“rule” are used in the remainder of this
preamble,

L Background

A. Implementation of F§8 Frogram by
F&8 Program Guidelines

On September 30, 1991 {58 FR 49532),
the Department published a notice of
FSS Program Guidelines. As raguired by
the FSS statute, the Guidelines
established the requirements for (1)
those PHAs and IHAs implementing and
administering an F§5 program funded
pursuant to notices of funding
availability issued for the incentive
award competitions for FY 1991 and FY
1992, and (2} those PHAs and [HAs that
voluatarily implemented and
administered an FSS program. Although
the FSS Guidelines were effective upen
publication (as authorized by the
statute), the Department invited public
comment on the Guidalines to assist in
the develepment of FSS final
regulations, One hundred seventy {170)
comients were received on the
Guidelines. These comments, and tha
changss mada to the FSS program
requirements and procedures in
response to these comments, are
discussed in Section V of the preamble.

B. Changes Made to the FSS Program by
the 1992 Act ‘

Several changes were made to the FSS
program requirements and procedures
by amendment to the FSS statute made
by the Housing and Community
Development Act of 1992 {Pub. L. 102~
550), approved October 28, 1992) (the
1892 Act). {See section 106 of the 1592
£ct]) These changes inslude the
following:

Exception to Required Establishment
of Program, The 1992 Act amendment
clarifies that & Jack of supportive
services, which mayv affect s PHA's -
ebility to implement and carry out an
FSS program, includes insufficient job
opportunitiss, specifically an
Insufficient availability of resources for
programs under the Job Training
Partnerships Act {JTTPA] or the Tob
Opportunities and Basic Skills Training

Program under part F of title 1V of tha
Social Security Act {iOB3).

No refusal or Reduction of F unding if
PHA Certifies to Inability to Implement
Program. The 1992 Act amendment
provides that the Department, in
ailocating assistance made available for
the FSS program, may not refuse to
provide assistance or reduce the amount
of assistance that would ctherwiss be
provided to any PHA bscause the PHA
has submitted a certification that
establishment end operation of an F8S
program is not feasible because of jocal
circumstances,

No Delay in Assistance to Section 8
Famiiies Who Elect Not to FParticipate in
a Section 8 FSS Program. The 1392 Act
amendment provides that with respect
to the section 8 certificate and voucher
programs, the Dopartment shall net
delay assistance to an applicant for
section 8 assistance on tha basis that the
epplicant hes elected not to participate
in the FSS program.,

Inclusion of Interim Goals in Contract
of Participation. The 1692 Act
amendment provides that the contract of
participation shall establish specific
interim end final goals by which
compliance with and performance of the
contract obligations may be measured,

Termination and Wit holding of
Section 8 Assistance in Accordunce
with Established Grievance Procedurss.
The 1992 Act amendment provides that
the contract of participation shali
provide that the PHA may terminste or
withhold section 8 assistance and
services if the PHA determines through
an administrative grievance procedure,
established in accordance with section
6(k} of the 1937 Act (42 U.S.C.
1437d(k)), that the section 8 family has
failed to comply with the contract
obligations without good cause [which
may include a loss or reduction in
8CCess to supportive services, ora
chenge in circumstances that makes the
family unsuitable for participation).

- Conditions under which FSS Account
Funds May Be Withdrawn. Before its
amendment by the 1992 Act, the FS5
statute provided that: “Amounts in the
esCrow account may be withdrawn by
the participating family only after the
family is no longer a recipient of any
Federal, State, or other public assistance
for housing.” The amendment mads by
the 1992 Act replaced this language
with the following:

Amounts in the escrow account may be
withdrawn by the participating family after
the family ceases io receive intome
assistanca under Federal or State welfare
programs, upon successful performance of
the obligstions of the family under ths
contract of participation entered into by the
family under subsection (g) [42 U.5.00
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1437ulcil, 25 determined according o the
specific goals and teTms inchuded in the
rontract, and noder other chrcumstances in
which the Secratary determines an sxceplion
for good cause is warranted. A public
housing egency establishing such sscrow
scoounts may make ceriain amounts in tha
accounts svailsble to the participating
#amitiss befors full performance of the
contract obligations based on compliances
with, and completion of, specific interim
goals inciudad in the contract except that
zny such amounts shall be used by the
participating families for purposes consistent
with ths contracts of participation as
determinad by the public bousing agency.

Incentives for FSS Family
Pgreicipation. The 1992 Act amendment
added 8 now component to the F35
program. This new component provides
thst each public housing sgency
carryving out a local F85 program shall
establish & plan to offer incentives to
families to encourage familiss to
participats in the program. The plan
shall reguire the “'establishment of
escrow savings accounts and mey
include any other incentives designed
by Eublic housing egency.”

dditional ftems %or Inclusion in
Action Plan. The 1882 Act amandment
provides that the Action Plan shail
inciude the following additional items:

{1) A description of the incentives
offered by the public housing agency o
tamilies fo encourage participation in
she FS8 program; and

{2} Assurancas satisfactory to HUD
thet nonparticipating femilies will
retein their rights to public housing or
section B assistance. .

New Definition for “Eligible Family”.
The 1092 Act amendment provides that
the term “eligible family” shall be
defined to mean a family whose head of
household is not elderly, dissbled,
pragnant, & primary caregiver for
children under the ags of 3, or for whom
sha family self-sufficiency program
would otherwiss be unsuitabls. The
1502 Act amendment, however, also
provides that notwithstanding this
definition, s public housing agancy may
enroll families whose head of household
is elderly, disabled, pregnant, & primary
caregiver for children under tha age of
3, if these families choose Lo participate
in the program.

Optional Porticipotion for IHAs. The
1992 Act amendment also made
operation of an F35 program optionsl
for THAs,

Reguletory Adoption of 1892 Act
Changes. With the exception of tha
dafinition of “eligible family,” all of the
sbove statutory chenges to the F38
program have been incorporated in the
FSS rule. Although the F85 rule
contains & definition of “sligible
family,” the regulatory definition is not

the same as the statutory definition. The
Diepariment has a0l incorporated the
statutory definition of “eligible family”
because the 1992 Act permits families
not mesting the stetutory definition to
participate in the F53 program ifthey so
chooss, Participation in the ¥55
program is voluntary, and, under the
F5S ruls, if the titular head of the
household is an individual who is
unable to seek employment because of
age, disability or other family
responsibilities, the family may
designate another family individual as
the head of the household for FSS
purposes. Accordingly, this provision is
in conformance with the intended effect
of the statutory definition of “eligibls
family.” In the FSS rule, “sligible
family” is defined {o mean, depsnding
upon the F$S program (Le., saction 8,
public housing, or Indian housingl,
current section 8 participanis, current
public housing residents or current
indian housing residents. The besis for
this definition is addressad in Section V
of the preamble under the discussion
family selection procedures.

1V, Overview of the F55 Rule

A. Orgonization

The F&5 rule, as codified in part 882
{public housing FS3 program) and part
984 {section 8 FSE program), is
organized into four subparts.

Subpart A, “General,” sets forth the
purpose, spplication, and ohjectives of
the FSS program. This subpart also
dsfines the principal terms used in the
FSS program, lists the other regulations
applicabis to the F55 program, and sels
forth the method for determining
minimum program size.

Subpari B, “Program Development
end Approval Procedures” contains the
regulations governing the Action Plan,
the Program Coordinating Commitise,
the FSS family salection process, and
the utilization of on-site lacilities.

Subpart C, “Program Operation,”
addresses the implementation deadline
for the FSS program, and the applicable
administrative fees, and establishes the
regulations governing the contract of
participation, the F35 account, and
ignant rent snd increases in family
income. Subpart C of part 384 {the
section 8 F5S program) also contains the
regulations governing section 8 R
residency and portability in the section
& F88 progrsm.

Subpart I, “Reporting,” contains the
reporting requirements spplicable to ths
F25 program.

The F58 rule for the Indian housing
FS5 program, as cedified in subpart K
of part 905, organizes subpart Rinto
four undesignated headings. These four

undesignated headings and ths
regulations organized under gach
heading parallel the four subparts
rentained In paris 957 and 854

| B. Differences Between F55 Guidelines

and F58 Rule

The F53 ruls follows substantially the
organization and content ofths FE8
Guidelines, However, the FS5 ruls
makes a number of changes to the
Guidelines. Thess changes include: (1]
The statutory changes made to the FSS
program by section 108 of the 18992 Act,
and which were discussed above; (2] the
changes prompted by the public
comments received on the Guidelines
{and which are further discussed in
saction ¥ of the preamble); (3] those
changes initiated by the Department
fnllowling further consideretion of how
the FSS program should be
administered; and (4) those changes
initiated by the Department because of
the recent statutory changas made to the
¥8S program—_hat is, a statutory change
1o & certain compoenent of the F38 may
require an edministrative change to
another program component for
purposes of consistency and fairness in
the operation of the program.

in 819 remaining sections of this
preamble: PHAs and IHAs are
sometimes collectively referred to, as
“housing agencies or HAs,” or in the
singular, “housing agency or HA" &
famnily participating in the F53 program
is referred to as an “'FS5 family™; the
“gscrow savings account,” provided by
the FS5 statuts, is referzed to as the
“FES account”; “F5S siots” refer to the
total mumber of units or the total
number of section 8 rental certificates oz
vouchers that determine the mintmum
size of an FS5 program; and “FY" refers
10 a Federal fiscal year (starting with
October 1, and ending September 30,
and designated by the calendar yser in
which it ends). {Several of these terms
are also used in the FSS rule, and sre
defined in the definition section of the
rule.}

When discussing the regulations
applicabls to an Indian housing F35
program, the Department notes that
thesa regulations are appliceble only to
those IHAs that elsct to operate snd
sdminister an F55 <-En*agrarn”

The changes made to the F55
Cuidelinss by the FS5S rule include the
following:

Action Plan. HAs operating a saction
8 FS5 program are required to submit &n
administrative plan by the section 8
program, and an Action Flan by the F58
program. The F55 rule provides that
cartain informetion that was required by
the FS§ Guidelines to be included in the
Action Plen, is to be included instead in
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the HAs section 8 adeministrative plan.
This change will eliminate duplication
of information for HAs operating section
8 F5S programs,

Program Coordincting Committee,
The sections of tha 35 myle concerning
the Action Plan and the Program
Coordinating Committes (PCC) are
revised to require that membership on
the PCC include an Ha representative,
and also include a resident
representative. Although the section of
the F5S statute governing the PCC (42
U.5.C. 1437u{f}] recommends, and doas
not require, that certain individuals, or
representatives of certain entities or
arganizations serve on the PCC, the
Department believes that it is important
that the HA operating the FS8 program,
ard the residents of housing :
participating in the F$8 program have
representation on the PCC. Thess are the
two parties—the HA and tha residents—
because of their existing involvement in
assisted housing (whether it is public/
Indian or section 8 assisted housing)
that share the highest interest in and
expend the graatest sffort toward
making the FSS program a success.
Thus, HA and resident input in ths
planning and implementation of the
FSS program is vital to the success of
tha FSS program, The requirement that
HA and resident representatives serve
on the PCC is impossd under the
authority provided 1o the Department by
the F33 statute to establish any
requirements necessary to carry out the
provisions of the FSS statuts.

Where an HA utilizes an existing
entity as its PCC, the existing entity will
be required under the FSS rule 1o
increase or modify its membership to
include the HA and resident
representatives. The FSS rule also
provides that where a city-wide resident
coundcil exists, the resident
representation should be from that
orianizaticn.

finimum Program Size. The F3S rule
has been revised to clarify which units
count, and which units do not count, in
determining the minimum size of an
FS8 program, Additionally, the FSS rule
makes certain changes to the listed
exceptions to cperating an FSS program
and meeting the minimum program size,
In accordance with the amendment
made by the 1892 Act, the FSS rule
‘provides that a lack of supportive
services, and specifically, an
insufficient availability of resources for
job training programs, constitutes good
cause for not operating an FS8 program,
or for mesting the minimum program
size, Becausa sligible F58 participants
are limited by the FSS rule to current
section 8 certificate ar voucher holders
and current public or Indian housing

residents {as discussad later in this
preamble), the FSS ruls includes a lack
of interast in participating in the F&8
program, on the part of eligible farniliss,
as 2 good cayse raason for peraitting &
smaller F88 program, or exsmpting an
HA from implementing an F8S program,

Full Enreliment an Delivery of
Services. The FS& rule establishes a
time frame within which {1} enrollment
of the total number of FSS familise
reguired to be served, based on the
minimum program size, must be
completed, and (2) delivery of
supportive services must begin. The rule
provides, as did the ¥8S Guidelinss,
that outreach activity and participant
selection must begin within 12 months
from the date of notification of approval
of the first application for new units,
which includes applications approved
undsr the FSS incentive award
competitions, The rule further provides
that enroliment must be completad, and
delivery of supportive services for all
F3S families begun, no later thar two
years from the date of notification of.
approval of the application for new
units. The FS8 rule providas that the
delivery of servicas deadling may be
extended by the HUD Field Office after
considering the efforts of the HA to
deliver thess services, as well as the
availability of services resources, and
other local circumstances which may
affect the ability of the HA to mest the
delivery of services deadlins,

FSS Family Selection Procedures.

The F55 rule makes three significant
changes to the procedures governing
selection of families for participation in
the FSS program. These changes are as
fellows:

Selecting FSS Participants from
Current Section 8, Public Housing/
Indian Housing Families. As discussed
under Section 1! of this preamble, the
1892 Act amendment to the FSS statute
provided that the Department shall not
delay assistance to a family on the
section 8 waiting list solely on the basis
that the family elects not to participate
in the FSS Program. Although the 1992
Act amendment addressed the issue of
delayed assistance solely in the context
of the section 8 program, the
Department belisves that it would be
inappropriate to apply a different
standard to familiss on the public
housing or Indian housing waiting list
than that applied to families on the
section B waiting lst-—that is, 1 would
be inappropriats to prohibit delayed
assistance to section 8 waiting Hist
families, but permit delayed assistance
to public or Indian housing waiting list
families. Ths Department helievas that
this position is supported by the fact

that tha 1992 Act amendment io the
Action Plan includes a requirement that
HAs will provide assurances to HUD
that familiss not participating in the
FSS program will retain their rights to
public housing or section 8 assistance.

Accordingly, the FSS rule requires
that; {1} For the section 8 FS§ program,
selection of FSS participants from
currant section 8 certificate or voucher
helders; (2} for the public kousing FSS
program, selection of FS§ participants
from current public housing residents;
and (3) for the Indian housing FS8S
program, selection of FSS participants
from current Indian housing residents.
This requirement is different from that
set forth in the F8S Guidslines which
permitied FSS participants to be
selected from the section g, public
housing and Indian housing waiting
lists. The FS$S Guidelines permitted an
HA to skip over (1) families on the
waiting list who opted not to participals
in the ¥8S program, and (2) families
who needed services which were
unavailable under the program—which
provided for the possibility of delayed
assistance to these two categories of
families. The Department beligves that
this requirement to select from current
section 8 participants and public/Indian
housing residents will ensure that
assistance to a waiting list family undar
any of three programs {secticn 8, public
housing, or Indian housing) will not be
delayed, or deprived, solely because the
family elects not to participate in the
F8S program.

Selection Preference. The FSS rule
provides an HA implementing an ¥S8
program with the option of giving a .
selection preference for up to 50 percent
of the total number of FSS slots. The
selection preference is limited to
families, who are currently section &

- participants and public/Indian housing

residents (depending upon the FS$
program being carried out} and who
have one or more family members
currently enrolled in an FSS related
service program {as defined in the FSS
rule), or on the waiting list for an FSS
related service program. The rule
provides that an HA that decides to
axercise this option rmust specify in its
Action Plan or section 8 administrative
plan, the service programs to which it
will give a preference in the FS3
selection process. If the HA slects to
exsrcise this selection preference, then
the remaining 50 percent of the FSS
slots {or the entire number of FSS slots
if the HA doss not exercise this aption}
must be filled from current section 8
participants, or current public or Indian
housing residents through the objective
processes described in the FS8
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Cuidelines, and which ars incorporated
in the FS8 mla

Mezivational Sereening. The rula
permits, to & limited degree, the usa of
motivational screening in the selection
process. The motivetional screening
factors that ars permitied in the
selection process are those which solely
mpasurs the lamily's interest and
motivation io participste in the F55
DIGETAM.

{ontract of Participation

The FSS rule makes seversl changes
1o the Guidelines’ provision concerning
the contract of participation.

Completion of contract. The rule uses
the term “completion” {as opposed 1o
“termination”) to refer to the status of
the contract of participation when the
family's obligations ara determined to
be fulfilled. Fulfillment of the family’s
obligations occurs when the
perticipating family members hava
complied with sli requirements undar
tha contract, and completed sl
activities as set forth in the contract,
within the term of the contract, and any
extension thereof. Fulfillment of the
family’s obligations also ocours when 30
percent of the family’s monthly adjusted
income equals or exceeds the publishad
existing housing fair market rent for
wkich the family qualifies based on the
HA's ocoupancy standards. When the
family’s income reaches this lavel, the
family is released from its obligations
under the contract, :

Inclusion of Interim Goaols. In
accordancs with the amendment made
by the 1992 Act, the F5S rule provides
that the contract of participation must
establish spacific interim goals es well
as final goals in order to measure the
participating family’s progress toward
fulflling the contract of participation
and moving toward economic

" independence. The FSS rule provides
that if a family is receiving welfare
assistance {as this term is defined in the
£S5 rule) at the tima the family enters
into, or after entering into, the contract
of participation, the HA must establish -
8s an interim goal that the family
bacore independent of welfare
assistance, and remain independent of
welfare assistance for a period of at least
one year befors expiration of the term of
the contract of participation, including
any extension thereci,

Imavailable supportive services, The
rule also prescribes the procedures to be
followad by the HA in the svent there
is a failure on the part of a social service
provider to deliver the supportive
services that it agreed to deliver under
the FS5 program.

Head of the FS3 Family

The FSS ruls clarifies who is the head
of the family under the F55 program.
The F55 statute requires the HA
carrying out & local 55 program to
enier into a contract of participation
with esch leaseholder recelving
assistance under either HUD's seclion 8,
or public/Iidian housing programs that
alocts to participate in this FS5
program. The F35 staluie further
provides that the contract of
participstion shall require the head of
the FSS participating family to sask
suitable smployment. To eiiminate
ambiguity concerning which family -
member is the “head of the family” as
designed in the contract of
participation, and which family membsrt
is the leassholder, and to eliminate
problems that may arise if the
leaseholder is unable to work, the ¥55
rule provides the head of the family is
the adult member of tha FSS family who
is the head of the household for
purposes of determining income
eligibility and rent. Thus, if the
leaseholder is a member of the family
who is unable to work, the leaseholder’s
inability to work will not preciude the
family from participation in the FSS,
provided that another adult member of
the family is able and willing to work.
This adult member will be considered
the head of the family for the F55

TOgram, :

The FSS rule retains the language of
the ¥58 Guidslines which requires the
head of the family to sesk and maintain
suitsble employment. The inclusion of
the term “maintain” in the Guidelines
and in the rale is to ensurs that the head
of the family is sincers in his or her
efforts to achieve self-sufficiency, and is
not simply going through the motions of
job seeking, without any sincere intent
of obtaining and maintaining
amployment.

F558 Account

The FS5 rule makes several changes
to the Guidelines’ provision governing
the establishment and administration of
ths F55 account.

Combined Account. The FSS rule
provides that HAs must combineg the
funds being held for all familiss into 2
single depository account. As will be
discussed in mors detail later in this
preamble, this change was mads in
responss to a ruling by the Internal
Revenus Service, which indicated that
F5S funds may be subject to Federal
income tex if the HA establishes 2
separate account for each FS5 family.

Cop on F55 Account Contribution.
The rule provides that an HA will cease
making credits to a family’s FS5 account

when 30 percent of the family’s monthly
adiusted incoms equals or gurpads the
published existing housing fair market
rent for the unit size for which the
family qualifies based on the HA's
cecupancy standards,

Conditions for Withdrawal of F55
Account Funds. Consistent with the
1092 Act smendment to the F55 statute,
the FSS program no longer requires that
the family be independent of Federal,
State, or other public assistance for
housing s a condition for receipt of the
family's FSS account funds. The FS5
statute, as amended by the 1592 Act,
now requires, in lieu of this condition,
that the family no longer be a recipient
of welfare assistance {income assistance
under Federal or State welfare
programsi. Welfare assistance is defined
in the FSS rule to include assistance for
general living expenses, such as food,
hLealth cars, child care, but does not
include assistance solely directed to
moeting housing expenses (e.g., rent,
mortgage or utilities payments). The
Department believes that independence
£20m welfare assistance is & condition
sasier to meet then independence from
housing assistance, and, therefore, has
not included in the F85 rule, the
provision contained in the Guidelines

" which allowed participating families 10

years, from the date of entering into the
contract of participation, to become
independent of public assistance for
housing.

Although the 1992 Act amendmant
removed economic independence from
public assistance for housing as a
condition for receipt of the FS8 account
funds, sconomic independence from
such assistance, although not a
condition for receipt of the FS5 account
£ands, remains an objective of the F55
program, and HAs should make gvery
effort to assist participating families
gain sconomic independence from
public assistance for housing,
particularly section 8, public or Indian
housing rental assistance.

The 1992 Act amendment also revised
ths statutory account provisions to
permit the HA 10 make ceriain amounis
of the FS% account funds available to
the participating family before the
family has fulfilled all obligations
imposed by the contract of
participation, provided that (1) the
family has mel certain interim goals
established in the contract of
participation, and (2} the use of these
amounts {withdrawn hefore completion
of the contract) is for purposes
consistent with the contract of
participation. The F53 rule provides for
use of F§S account funds for purposes
consistent with the contract of
participation including expenditure for
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such items as high%?-&éuaaﬁa}z}ie:g“
college or graduate schooll, iob Iraining,
and small business start-up expenses.

Use of FS8 Account Funds For
Homeownership. As discussed inthe
preceding paragraph, the 1992 Act
amendment remmoved the requirermert
that withdrawal of FS3 account funds is
conditioned upon the family nio longer
receiving any Federal, State orother
public assistance for housing. This
former statutory language made it
difficult for FSS families to use their
F3S acvount funds for the purchase of
a home under a Federal, State or lacal
homeownership program becauses many
of these programs involve a post-sdle
public subsidy for housing {as Tor
example, a inorigage interest rate
subsidy). Under the F5§ Guidalines, a
post-sale subsidy Tor housing would
“make the family ineligible to receivs its
FSS account funds becanse the Tamily
would not be independent of public
assistance for housing as ariginally
raquired by the FSS statyte. Again,
however, the removal of the former
statutory language concerning “other
public assistance for housing” allows
the FSS family to usa its FSS account
funds for the purchese of a home under
8 hameownership-pmgr&m, even if the
program dnvolves a post-sale public
subsidy for housing, unless the statute
or regulations governing the particular
homegwnership program prohihbit use of
such & funding source.

With respect to the section 8 FSS -
pregram, the Department notes that
section 185 of the 1992 Act authorizes
the implementation of a
homeownership component for the
section 8 rental certificate and rental
voucher pregrams. Section 185 provides
that FSS farnilies may use up to 50
percent of the amount in their FS§
account funds for a downpayment
under this program. This section further
provides that,-after purchasing a unit,
the S5 family may use any remaining
FSS account funds for the costs of major
repair and replacernent needs. The
regulations for the section 8
homeownership program, which will be
part of & separate rulemaking process,
will previde further guidance in-this
area.

Section 8 Residency.and Portebility
Requirements

The FSS rulemakes.s number.of
changes to this section fo.clarify the
responsibilitiee of the FRS family who is
relocating o the jurisdiction of smother
HA, and the responsibilities of the
Initial HA and receiving HA in this
situation,

Additional Changes

o eddition 1o the shove changss, the
F55 rule sdds several pew definiticns,
including definitions for the following
terms and phrases: “F5S$ related servics
‘program’; “indiviéua}-traméng and
services plans™; “self-sufficiency” and
“welfare assistance.” “Welfare
assistance” is the abbreviatedterm yused
in the FSSrule to refer to the new
statutory phase~-"income assistanca
under Federal or Stats welfare
programs.”

The rule also makes s numbar of
editoria! revisionsto several sections of
the Guidelines to clarify the
requirements or procedures addressed
by thess sections. Ths discussion of
public comments, which follows,
further describes the ¢hanges made 1o
the FS3 Guidelines by this rule.

V. Discussion of Public Comments

The public comment period for the
FSS Guidelines expired on November
30, 1891, During the comment period,
the Department received 170 comments,
The 170 commenters included 119
PHAs; 8 IHAs; 33 social service
agencies; 4 housing consultants; 3 legal
organizations; and 3 associations
representing housing agencies,

e majority of the commenters stated
that they “supported,” “commended” or
“epplauded” the objectives of the FSS
program. This statement, however,
generally was followsd by a summary of
the problems which the commenter
found with the Department’s
implementation-of the FS§ program.
The sections of the Guidslines most
frequently criticized by the commenters
were those which sddressed the .
following program components: the
mandatory nature of the program;
determination of minimum program
size; establishment and management of
the F53 Actount; participant sslestion;
portability; and the possibility of

termination of section 8 assistance for

failure by a participating family to fulfili

‘the terms of the FSS contrac: of

participation.

The following presents a discussion of
the substantive issues raised by the -
commenters, and the Departmant’s
responsa to each issue. The discussion
begins with the comments that ars
applicable to the entire program {is,,
General Comments), angd is followed by
& discussien of the comments.receivad

‘onspecific sections of the Guidelines.

The FSS giidelines contain 16 sactions,
The ssction-by-section discussion
follows the order in which thess
sections were presenied in the

Guidelines,

The discussion of Commments
concludes with the discussion of the

tomments submitted on 2 proposal by
the Departmentto include a provision
in the comtract.of ‘participation
permitting the HA, under certpin
cirtumstances to requirs an FS§ family,
or a non-F38 family, to moveio anothar
unit to make reom for another F3S
farnily. The provision was not part of

the FSS Guidelines, but simply a

proposal an which the Dapartmant
requestad public commant,

General Comments

Comment. Six commenters stated that
the lead Faderal agency for the FSS
program should not be HUD, but rather
the Department of Health and Huran
Services [HHS), a Federal agency
glready charged with rasponsibility for
administering social service programs
that may lead to econemic
independence. These commenters statad
that the responsibility of HUD and of
HAs isto provide decent, safo-and
sanitary housing, and these agencies
should not have the added -
responsibility of providing social
services. One commenter stated that the
Department should permit the FSS
program to be operated by private, non-
profit-organizations,

Fourteen commenters stated that the
success of the ¥SS program requires
substantial coordination among Faderal,
State and lacal agencies, and that unless
HUD secured the cooperation of these
other agencies in assisting HAs with the
operation of their local FS5 programs,
the FSS program would fail.

Response. The Congress vested the
Saecretary of HUD with the
responsibility to implement the FSS
program. Accordingly, the Congress
mads the decision that HUD was the
appropriate agency to carry out.the FSS
program. The Department believes that
at'the basis of this decision was the fact

that the availability of affordable

housing is critical to the success of the
FSS program; A stable housing
environment frees FSS familiss from
worrying ebout one of the basic
essentials in life—adequate shelter—and
thus, allows them to focus better on
education, job training and job search.
Additionally, the Department reminds
the commenters that HUD was the lead
agency in the Project Self-Sufficiency
and Operation Boatstrap Programs.
These two successful demonstration
programs confirmed HUD's ability and
that of housing agencies to administer
and operate 2 program which combines
housing assistance with local social
services resources.

With respect to private, non-profi
-organizations operating FSS§ Programs,
the FS5 stetute sutherizes PHAs and
THAs to carry out the FS8 program.
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Although the Department strongly
encoureges private, non-profit
orgenizations 1o participate in local 55
programs by offering iob training,
employment opportunities, supportive
services, and administrative expertise,
ot by offering 1o serve on the F53
program coordinating committee, the
averall responsibility for administration
and operation of the program remaing
with PHAs and IHAs.

The Department points out that under
the FSS program, housing agencies are
not required to be the direct providers
of supportiva services to FS5
participants. Although the F55 statute
requires “each local FS5 program’ {0
provids comprehensive supportive
sarvices to familiss slecting to
participate in the program, the delivery
of these services is not the responsibility
of the individual housing agency, but
rather of the local service agencies that
have committed their suppott ta the.
program.

The FS5 statute requires the Secrelary
of HUD to coordinate with the heads of
other appropriate Federal agencies, and
1o provids for cooperative actions and
funding agreements. The Secretary of
H1IT3 has numerous sfforts underway
with other Federal agenciesto
coordinate self-sufficiency programs
and initiatives at the Federal, State and
local levels. A Memorandum of
Understanding exists between HUD and
each of the following agencies: The
Department of Health and Human
Services (HHS), the Department of Labor
(DOL], and the Department of
Transportation (DOT). HUD is also
working with the Departments of
Agricuiture, Bducation and Justice to
secure their cooperation in assisting
0D and HAs with implementation of
local FSS programs. Acditionally. HUD
YLas initiatad contact with other public
end privats agencies and orgenizations
to encourage their perticipation in the
¥SS program and to solicit their
suggestions on ways {0 coordinate and
integrate with the F55 program those
programs operatad by these sgencies
and organizations that 478 similar or
complementary to the F55 program.
Many interagency agresments axist
hetween HAs and other organizations on
+he local level throughout the country to
more effsctively help low income
families move toward economic
independencs,

Cormments, One THA commentist
sxpressed concern gbout the
implementation of F35 programs on
Indian resarvations. The commentar
recommended that HUD coordinate F5S
afforts with the Bureau of Indian Allelrs
1o determing whal 7850UICSS 208
svailable on reservetions to make the

F§§ program a viable progam oo
raservations, .

Respense. The 1992 Act addressad
shis concern by amending the F58
statuta to make participation in the F55
program optional for IHAs. Tha F8S rule
tlarifies that the requiremnents governing
she Indian housing F85 program,
codified in part 805, subpart B, apply
only to those THAs that eleci to operate
FSS programs. Implementation ofa
section 8 FSS program is also optional
on the part of IHAs.

Comment. Twenty-lwo commeniers
stated that the FSS Guidelines are too
stringent, and allow little flexibility for
HAs to appropriately respond to the
needs of their local communities. Many
of these commenters complained of the
restrictions placed en selection
preference, and on the use of
motivational criteria in the selection
process.

Response. In response 1o the
overwhelming request from the
commenters that the Department
reconsider use of selection preferences
and motivational screening in the FS5
selection process, the Department has
reavaluated these issues and decided
that tha FSS rule should permit
selection preference and motivational
screening, subject to certain restrictions,
as described below.

Selection Preference

As discussed earlier in this preamble,
HAs opersting an FS5 program must
select FSS participants from families
who are currently section 8, public or
Indian housing program participants
{“eligible families™). From this group,
the F5S rule provides HAs with the
option of giving a selection preference
for up to 50 percent of s 56 slots to
eligible families who have one or mors
members currently enrolled in an FSS
ralated servics program or on the
waiting list for such a program. For
example, if a PHA has 50 FSS siots, and
100 public housing residents have
sxpressed an interest in participating in
the FSS program, then the PHA may
give & preference for up to 25 of the 53
slots to any of the 100 interested
residents who have one or more family
mermbers currently snroiled Inoron tha
waiting list for an F55 related service
DrOgram.

An FS8 related service program is
defined in the FSS rule to mean any
publicly or privatsly sponsored Program
which offers any of the kinds of
gunportive services sol forth in the
deBnition of “supportive services.” F55
reloted service programs include, but
are not limited to sducational programs,
smployment and job-training programs,
and child-care programs.

The Department Jimited the selection
preference to & maximumn of 50 percant
of a housing agency’s F55 slots bacause
the Department wanted to ensure that
famnilies who are not already
participants in, or who are not alrsady
an the walting lists for, F55 related
service programs also have an
gpportunity to participate in the F35
program, and to obtain the benefits and
assistance offered by FSS related servirs
programs, and of the FS5 program,
generally.

The HA may limit its selection
preference to one o more eligible FS5
related service programs. An HA that
chooses 1o exercise the selection
preference option must identify in its
Action Plan (if operating a public or
Indian housing FSS program], or its
saction B administrative plan (if
operating a section 8 FSS5 p?cg‘ram): {1)
The percentags of FSS slots for which
it will give a selection preference, {2)
the services programs to which the HA
will give a preference to the programs’
participants or applicants, and (3] the
method of outreach to, and selection of,
famnilios who qualify for the selection
preference.

Revised Selection Process '

1With the inclusion of a selection
preference option in the selection
process, the FSS rule revises the section
{1 the FSS Guidelines pertaining to the
selection of families for participation in
the FS$ program 1o sccommodate this
option. The revisions include the
fnllowing:

Selection without preference. The F53S
slots which are not filled using the
selaction preference option {the number
of which must not be less than 50

grcent of the total number of FSS slats}
st be filled from current section 8
participanis or curtent public/Indian
housing residents {depending upon the
type of FS3 program). and those
individuals must be selected based on
an objective system, such as a lotiery,
length of time living in subsidized
housing, or date the family expressed an
interest in participating in the F55
program. The method of selection of
current public or Indian housing
rasidants must be dascribed in the HA's
Action Plan. For HAs operating &
section 8 FS3 program, ths method of
sslaction must be described in the HA's
saction B administrative plan,

Motivational Screening

With respect 10 motivational
screening, the F8S rule permits the use
of criteria that solely measure the
family's intersst in, and motivation 1o
participats in the F&8 program. For
example, before enrolling 8 family in the
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F35 program, an HA may require the
family (o respond to certain questions
from the HA concerning the family’s
interest in the FSS program, or requirs
the family 1o attand one or more F55
orientation sessions at which the HA
describes the FS3 program, and explaing
the {family responsibilities under the
program. The HA also may assign
families interested in participating in
the PSS program certain tasks suck as
attending an F5S presslection interview
or counseling appointment, contacting
child care referrals, or determining bus
schedules between designated locations
{for example, betwesn the family’s homs
and an educational orjob training
center). The abova questions and tasks
constitute the typs of factors that assist
the HA in determining the Tamily’s
interest in and motivation to participats
in the FSS program.

The following constitute acceptable
reasons, based on motivational
screening, for refusing to offer an FS8
slot to a family: (1) Nonattendance or
tardy attendance at scheduled activitias,
or (2] failure or unwillingness to
undertake any tasks assigned by the HA
{such as contacting child care referrals
or determining bus schedules), provided
that the activities and tasks assigned to
the prospective FSS family are those
that may be readily accomplishable by
the family based on the family members’
educational level, and disabilities, if
any. In no case, however, shall an HA
refuse to offer an FSS slottp a Tamily
based on.such factors as the family’s
educational levsl, educational or
standardized motivational tests results,
previous job history or job performance,
credit rating, marital status, the number
of children, or similar factors, The FSS
rule requires that the HA must dsscribs
in its Action Plan or saction 8
administrative plan the motivational
screening procedures, if any, that it
intendsto use inthe selection process.

Comment, Of the 22 commenters
referred to in the preceding comment,
many criticized other components of the
FSS Guidelines. These commenters
criticized the FSS contract term asbeing
too shart, the FS5 account requirement
as'being too burdensome, the
employment requirement as being
Lnreasonable, and the minimum size of
‘the program as being discriminatory of
families unable or unwi lling 1o
Pparticipate in the FSS program. The
commenters stated that it is extremaly
important that HAs be given the
broadest discration and Hexdbility :
possible for designing and changing the
program, as needed, around resourcas
locally available-and the F&S farailias®
needs,

Hesponse. The “five year” contract
term is a statutory vequirement, The FS5
statuta provides that the family
participating in the F58 program shall
fulfill its obligations undor the contract
of participation not later than 5 yeurs
after entering into the contract. The
employment cbligation imposed on the
haad of the family is alsp & statutory
requirement, as are the establishment of
the F5S account, and the method for
determining minimam program size.
The 1882 amendment to the FSS statuts
did not change any of these aspects.of
the FSS programs.

Where the FSS statute provides the
Department with discretion in
implementing the FS3 statutory
requirements, the Department has
strived to the maximum extent possihla,
without jeopardizing basic standards of
uniformity in operating the FSS
program, to provide HAs with flexibility
in implementing their local F§S
programs. This flexibility includes
extending the term of the contract of
participation from five years to seven
years for good cause. Additionally, the
FSS Guidelines and the FSS rule
provide housing agencies with
considerable flexibility in implemanting
their Action Plans, and in developing
the individual training and services
plang for FSS families.

Comment. Fifty-four commenters
stated that the FSS program creates
significant added responsibilities and
duties for HAs without providing
needed funds to meet these additional
duties and responsibilities,

Hesponse. The Department recognizes
that the anticipated funding for the FSS
program administrative costs for FY
1891 and FY 1992 was not forthcoming,
Although the ¥SS statute authorized
funding for FY 1991 and FY 1992 for
administrative costs associated with

implementation of the FSS8 program, the

Congress did net appropriate the funds.
Despite the absence of funding for FY
1991 and Y 1992, the Department
believes that some of the administrative
costs associated with the FSS program
will be alleviated by public and private
organizations that will commit
resources, financial and non-financial,
to the program, as was the case with the
Project Self-Sufficiency and Operation
Bootstrap programs.

In the'matter.of administrative fees for
the section.8 FSS program, the FSS
statute specifies that the administrative
fee shall be that which is in effect under
section B{g) of the U.8. Housing Act of
1837 on Juns 1, 1990, with the
sxceptionthat the applicabls dollar
amount for preliminary expenses under
ssction 8lg) (2 AN} shall, subject io
epprovalin appropriations acts, he

‘noted above, the Congress

$300. Accordingly, the administzative
fes structure, providad by the F58
statule, is as follows::{1) An ongoing
administrative foe of 8.2 percent of ths
fair markst rent for & two bedroom unit;
{2} a hard-to-house fes of $43; and (3)
subject to approval in appropriations, a
preliminary fes of $300 (325 higher than
the current $275 maximum preliminary
fee allowed for new, non-FSS units).
The Cangress did not provida
appropriations approval for the $300
preliminary fee for the FY 1991 and FY
1932 section B incentive award units,
Therefore, the $275 maximum
praliminary fee wiil apply to HAs
receiving incentive award units, and
will continue to apply until the
Congress provides appropriations for
tha 8300 preliminary fee, or another fee
structure is adopted by HUD after
analysis of actual FSS administrative
casts. ‘

With respect to funding for
administrative costs in the public/
Indian housing FSS programs, the FS§
statute requires the Department to
include under the performance funding
system {PFS} “reasonable and sligible
administrative costs, including the costs
of employing a full-time service
coordinator,” if the Congress '
appropriates funds for this purpose. As
id not
provide any appropriations for FSS
administrative costs for FY 1991 or FY
1992 for the public/Indian housing FS§
incentive award units. However, the
Congress has included $25.9 million in
its appropriation for operating subsidy
funding for FY 1893,

Comment. One commenter stated that
coritrary to the statement in'the FSS
Guidelines, the FSS program
requirements and procedures will have
a significant economic impact on a
substantial number of small entities.

Hesponse. The Department maintains
that its statement:in the FSS Guidslines
Is correct. The obligation imposed on
PHAs to implement an FSS program is
a statutory obligation, not a regulatory
one. {The 1992 Act amendment to the
F5S statute made implementation of an
FSS program optional for IHAs.) The
obligation-only arises if the PHA
receives new-units or new certificates or
vouchers, and isnot otherwise excepted
from the program. The FSS program
requirements imposed on HAs (PHAs
and those IHAs that elsct to operate an
FSS program) by the FS5 statute do not
distinguish‘between small HAs and
large HAs, or between urban HAs and
rurgl HAs,

The Departinent notes that the size of
&n FS8 program which an HA will be
re{;uimg to operate depends upon the
number of units (or.certifcates or

APPENDIX B
FPage B -9




SRRt e

ANBRES Federal

Register / Vol. 58, No. 101 / Thursday, May 27, 1993 / Rules and Regulations

vouchars) awarded to the HA under the
FY 1901 and FY 1992 incentive award
competitions, plus the number of any
additionel new units {or additional
cartificates or vouchers) receivad by the
HA beginning in FY 1983 Any HA,
regardless of its size, may apply o HUD
10 operate o smaller FS3 program, of
rmay reguest an exception from
implementing an FS5 program, as
provided by the F53 statute, the F55
Cuidslines, and the FSS rule, if local
circumstances make operation of &
minimum size FSS program or any F38
program infeasible.

Where ths F5S statute provides HUD
with discretion in implementing the
FSS statutory requirements, the
Department has strived to the maximum
extent possible, without jeopardizing
hasic standards of uniformity in
operating the F5S program, {0 provide
HAs with flexibility in implementing
their local FSS programs. For the
foregoing reasons, the Department
helieves that neither the FSS Guidelines
nor the FSS rule will have a significant
sconomic impact on a substantial
number of small entities within the-
meaning of the Regulatory Flexibility
Act.

Comment. One commenter asked that
the FSS rule clarify whether section 957
of the NAHA (Maximum Annual
Limitation on Rent Increases Resulting
from Employment) is applicable to the
FS$ program, specifically tha F85
ancount. Section 857 provides in
relevant pest as follows:

“Notwithstanding any other law, and
subject to approval in appropriations Acls,
the rent charged for any dwelling unit
assistad under any housing assistance
program administered by the Secretary ' omo®
to a fanily whose manthly adjusted incoms
increases as a result of the employment of 2
member of the family who was previously
unemployed, may not be incroased as a resuil
of the increased monthly adjusted income
due to such employment by more than 10
percent In each 1Z-month period during the
ag-month period beginning such
employment.” .

Besponse. Section 957 specifically
provides that it is subject to approval in
appropriations acts. No approval was
provided in the FY 1992 or FY 1993
appropriations acts, Additionally, and
as further discussed in the section of
this preamble pertaining to F85
accounts, under the FS5 program, an
increase in rent is not treated the same
as increases in rent under other
programs. Under the FSS program, 8
porticn of any increase in rent, which
under other programs would be credited
solely as rent, is credited to the F55
family’s F35 account, .

Comment. One commenter asked that
thg FAS rule clarify whaether section 515
cf NAHA {Family Investmeant Centers] is
applicable to the FS8 program. This
statutory section, as noted by the
commenter, includes an 18-month
rastriction on increasing rent
contributions based on income or
benefits that the family receives under
the Family Investment Centers praogram
or through programs provided under
comparable Federal. State or iocal law.

Response. The Departmsnt’s position
is that the FS& statute is not a
“comparable Federal law" within the
mesaning of section 515. To consider the
FSS statute comparable to section 515
would defeat the purpose of the
statutorily required escrow account {or
FSS account), a central component of
ths FSS program, The Department does
not believa that this was the intent of
tha Congress.

Comment. Ons commenter suggested
that in order to serve housing clients
with less confusion and greater
efficiency, HUD should consolidate
certificates and vouchers into one moda
of housing assistance.

Response. Consolidation of HUD's
section 8 rental certificate and rental
voucher programs is beyond the
purviaw of the FSS rule. However, on
February 24, 1993 (58 FR 11292}, the
Department published a proposed rule,
which would conform the section 8
certificate and voucher programs to the
extent possible under the current
statute.

Section I. Definition

Comment. Two commenters requested
that the FSS rule includs a definition of
“adult.” One commenter stated that the
F8S Guidelines were unclear on
whether “adult” refers only to a person
of 18 years or older, or includes an
smancipated minar, :

Response. The Department deciines fo
adopt a definition of “adult” in the F85
rule, In determining who is an “adult”
for FSS program purposes, HAs should
apply the same standards or criteria for
making this determination &s provided
under existing public/Indian housing
program policies and guldelines, and
existing section 8 program policies and
guidelines.

Comment. One commenter asked if
the definition of “certification” applies
only to the situation in which an HA
provides a certification to HUD of its
inability to carry out an F55 program, of
if the definition also applies o the
situation in which the head of the F55
family, in order to receive the family’s
F55 sccount funds, certifies, to his or
her knowledge, that no family members

are recaiving Federal, Siste, Iocal, or
other public assistanca for housing.

Response. The definition of
“rertification” appliss to both kinds of
situations, and this has besn clarified in
ihe FS5 rule.

Comment, One commenter requested
that the FS5 rule define or clarify what
is meant by “Fedaeral, State, local or
other public assistance for housing,”

Response. A definition for this phrase
is no longer necessary because the 1092
Act amendment to the FS5 statute
rernoved this phrase from the F55
statute, and substituted the following:
“income assistance under Federal or
State welfare programs,” which the FS5
rule refors 1o mors succinctly as
“welfare assistance.” This term is
defined in the rals to mean “assistance
previded under the Ald to Families with
Dependent Children (AFDC] Program.
certain Supplemental Security Income
(551 funds); Medicaid, food stamps. or
ather assistanca provided under a
Faderal or State program directed to
meeting general Hving expenses, such as
food, health care, child care, but does
not include assistance solely directed to
meeting housing expenses (e.g.. rent,
morigage or utilities payments), and
does not include transitional welfare
assistance (such as medicaid) provided
to JOBS participants.

Comment. One commenter requested
that the definition of “head of family”
in the FSS rule clarify that the “head of
the family” for FSS purposes is the
same individual who signs the FS5
contract of participation and who signs
the lease.

Response. As discussed earlier in this
preamble, the FSS rule defines head of
the FSS family as the adult member of
the family who is the head of the
household for purposes of determining
income eligibility and rent. Under this
definition, the head of the F58 family
may be the leaseholder, but is not
required to be. The FSS rule does not
require the head of the FS5 family to be
tha leaseholder because thers may be
situations in which the leaseholder is
anable to work. If the leasehplder is
unable 1o work, the leaseholder’s
inability 1o work will not preclude the
family from perticipating in the FSS
program provided that another adult
member of the family is able and willing
to work. In addition, leases will not
have to be amended if they do not
designate which signatery to the lease is
the leaseholder,

Comment. One commenter stated that
it was not clear from the Guidelines
which family members constitute the
“participating family.”

Response. The term “participating
family” is defined in the FSS statute.
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The statuts provides that: “The term

‘gaﬂécipating family’ means a family

that resides in public housing or
housing assisted under section 8 and
elecis to participate in & local self-
sufficiency program.” The elaction to
participats is mads by the head of the
FS55 family ({the meaning of which term
was discussed earlier) who enters into a
contract of participation on behalf of the
participating family (or “F$S family,” as
referred to in this preamble and in the
F3S rule). Thus, the entire family of this
individual {the head of the FSS family}
is the “participating family” or “FSS
family.” However, this does not mean
that all members of the FS§ family must
participate in educational or job training
programs, or seek employment. As
noted in the preceding response, under
the FE8 program, only the head of the
family must seek and maintain
smployment.

The contract of participation includes
as “‘participating family members” thoss
members of the FSS family age 18 years
and older who have executed individual
training and services plans. Again, no
one other than the head of the family is
required to be an active participant in
the FSS program. However, if other
family members execute individual
training and services plans, these family
members are obligated to fulfill the
terms of their plans.

Comment, Eight commenters
requested that the FSS rule defins “self-
sufficiency”. The commenters stated
that a definition is needed in order to
provide a standard against which
program success can be evaluated and
performance of the FSS families’
obligations consistently measured.

Response, The Department agrees
with ths commenters that a definition of
“self-sufficiency” would help evaiuate
the success of individual participating
families and the success of an
individual FSS program. The
Department emphasizes, however, that
achievement aof “self-sufficiency,” as
this term is defined in the FSS rule, is
not a condition for the family’s
entitlement to its FSS account funds,
The F55 rule defines “self-sufficiency™

" to mean that an FS$ family is no longer
receiving section 8, public or Indian
housing, or any Federal, State, or local
rent or homeownership subsidies or
welfare assisiance. If an FSS family is
able to become independent of thesa
types of public assistances, then the
program has worked optimally in the
vase of this family. However, as
discussed below, the Department takes
other factors into consideratian in
evaluating the success of an individual
P33 program, and doss not base its
evaluation sclely on the number of

familiss whe have achieved “self-
sufficiency.” With respect to
sntitlement to its F58 account funds,
the FAS family must have completed all
obligations under its contract of
participation, which includes becoming
independent of "‘welfare assistance,” as
this term is defined in the rule.

Returning to the subject of program
success, the Department recognizes that
the success of a local FSS program is not
measured simply by the success of the
numbsr of families who achiave self-
sufficiency, as defined in the F53 rule,
but by & number of factors, which
include the following: One or mors
family members obtaining & job for the
first time, or obtaining higher paying
jobs; families becoming independent of
welfare bensfits, either completely or
partially; family members obtaining 2
high school diploma, or higher
educational degree; families whose
income increases to a level where 30
percent of monthly adjusted income
equals or exceeds the published existing
housing fair market rent for the units for
which they qualify based on the HAs'
occupancy standards; and families
becoming independent of any welfare
assistance or housing subsidies. If an
FSS program essists & substantia)
percentage of families achieve one or
mors of these important milestones, the
local FS3 program will be considered to
be operating successfully,

Comment. One commenter requested
that the FSS rule include & definition of
“suitable employment” to provide -
important safeguards for families, and to
make local administration of the FS§
program easier, :

Hesponse. The Department declines to
adopt the commenter’s suggestion. A
determination of “suitable '
employment” will vary from family to
family, and thus, is a decision which
properly rests with the HA following
consideration and evaluation of the
head of the family’s skills, education,
and job training, and an assessment of
the available job opportunities in the
area in which the FSS family resides.
The HA may delegats the responsibility
for determining suitable employment to
the FSS coordinator, the Program
Coordinating Committes or another
administrator or administrative entity,

Comment, One commenter stated that
“rase management” should be added ie
tha list of services provided in the
definition of supportive services.

HAesponse. The Depariment agroes
with the commenter and has included
“cass managemént” in the list of
supportive servicss. '

Section I Purpose

No comments were receivod on this
section.

Section II1. Applicability of Program
Regulations

No comments were received on this
saction.

Section IV. Elements of the FSS
Program and Minimum Program Size

Comment. Five commenters objected
io language in the preamble to the FSS
Guidelines, which stated that HAs could
continue to operate Project Self-
Sufficiency or Operation Bootstrap
programs only until all current
participants in these programs have
transferred to the FSS program or
completed the Project Self-Sufficiency
or Operation Bootstrap programs. The
five commenters requested that HUD
permit HAs to have the option to
continue to operate Project Self-
Sufficiency and Operation Bootstrap
programs. '

Hesponse. The Department declines to
adopt the commenters’ suggestion, The
FSS program is based on the same
concept and has the same objectiva as
the Project Self-Sufficiency and
Operation Bootstrap program-——
coordinating housing assistance with
supportive services to help low-income
families obtain economic independence.
The FSS program builds upon these two
successful demonstration programs, but
includes modifications, and introduces
new components to reflect the current
progress of welfare reform and the .
lessons learned from these two
programs. Because the FSS program has
the same goal as the Project Self-
Sufficiency and Operation Bootstrap
and operates in a very similar fashion,
the Department finds no need to permit
operation of these programs once the

“current participants in these programs

have transferred to an FSS program or -
have completed the demonstration
programs, The Department already has
instructed HAs operating these
demonstration programs to not enroll
any new families, and to discontinue
any implementation plans for thess
Programs,

The Department notes that families
participating in sither the Project Self-
Sufficiency or Operation Bootstrap
programs or other local self-sufficiency
programs do not count towards meseting
the FSS minimum program size, unless
the familiss transfer to the F85 program,
Femilies actively participating in these
demonstration programs {i.a., receiving
supportive sarvices) who sxacuie an
¥85 contract of participation are
counted toward satisfying the minimum
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F5E program size. Such a transfer is
voluniary, ot the sole option of the
{amily.

Comment, Twalve commentars
ohiected to the fact that beginning inFY
1693, sack HA must operate en F35
progrem of the minimum progiam siza
specified under the F88 guidelines,
wnless the 1A receives an excepiion
from operating en F35 program, 85
provided in the guidelines.

Hesponse. The requirement lo carry
out & local FS5 program beginaing in FY
1993 is & statutory Tegquirement. The
£55 statute provides: “Effective on
Ociober 1, 1992, the Secretary shall
require each such sgency to garry oul 8
1ocal Family Self-Sufficiency Program
umnder this section.” Although the 1892
Act amencment to the FS5 statute
removed this requirement for IHaAs {and
made participation optional for HAs],
the mandatory pariicipation
requirsment remains in affect for PHAS,
However, this requirement is applicable
10 a PHA only if the PHA applies for
and recsives additional section 8 rental
certificates or vouchers, or additional
public housing units, and does not
otherwise receive an exception from
operation of an F55 program. IfaPHA
does not receive new section 8 rental
cartificates or vouchers, or new public
housing units, then the PHA is not
required to implement an F35 program.
{This requirement also applies if the '
PHA recsived FY 1991 or FY 1992 F35
incentive award units.)

Comimnent. Several commaenters
requested that the F55 program ba
optional for HAs under certain
circumstances, the description of which
varied among the commenters. Three
commenters suggested that the FS5 nile
provide for the S5 program 10 be
optional for HAs in gigh cost areas. One
of the commenters stated that 1 the F33
program could not be optional in high
cost areas, the program for theso areas
sHould allow more than five years 1o
become sel-sufficient. Eight
commenters stated that the F55 program
should be optional for HAs serving rural
areas. These commenters stated that
rural HAs have massive servics arens,
end no access to educational,
employment or child care resources for
tenants. Another commenter stated that
because of the difficulty of
implementing and sdministeringh
successful FSS program on reservations,
the FS8 program should be optional for

8.

Response. With respect to the last
comment, the 1882 Act amsndment to
the FSS statute, as previcusly discussed,
provides that implementation and
operation of an 35 program is opticnal
for IHAs. However, implementation of

zn ¥58 program remains mandatory for
o PHA that receives new section 8
cortificates or vouchers or new public
housing unite

With respect to the other comrments,
tha F58 statute provides a list of local
circumstances under which an HA may
receive an axception from implementing
an FSS§ program. These circumsiances
include: Lack of supportive services
sccessible to eligible families, including
job training opportunities; iack of
funding for reasonable administrative
costs: lack of cooparation by other units
of Stats or local government; and any
other circumstances that the Secrelary
of HUD may consider appropriate. As
discussed sarlier in this preamble, HUD
has included lack of interest in
participating in the FS5 program, on the
part of eligible families, as 8
circumstancs under which HUD may
grant an exception from implementing
an F8S program, or suthorize
implementstion of a smaller program.
Thus, if an HA serving a high cost area
or raral area lacks supportive services
accessibla to eligible families, funding
for reasanabla administrative costs,
cooperation by other units of State or
local government, or interest on the part
of eligible families, then the HA may
receive an exception from establishment
and operation of 8 local FSS program, o
the HA may be permitied to operata 8
smaller FS8 program. However, the fact
that the HA serves a high cost area or
a rural area is not reason in and of itself
for granting an exception from the F58
program.

With respect to the commenter’s
suggestion that F5S families in high cost
areas require mors than five years to
become self-sufficient, the FSS ruls
takes into consideration {as did the FS8
Guidslines) the fact that an FSS family
may need mors than fve years 10
become self-sufficient. The FSS rule
provides {as did the Guidelines) that the
HA may extend the term of contract of
participation for & period not to exceed
two years for any FSS family who
requests, in writing, an extension ofthe
contract, provided that the HA finds
that good ceuse exists for granting the
extension. '

Camment. Several commenters bad
questions concerning which units count
in determining the F35 minimum
program size. (Jne commenter siated
that although the minimum progiam
sizs 15 explained in the presmble, the
F&8 rogulations need to provids aqual
detail becauss most administrators of
F&S programs in futurs yesis will not
havs acoess to the preamble, Une
commenter noted that the preamble
provided that in determining the size of
the housing authority’s F55 program, all

additional rental units except thoss
used to replace expiring rental
cortificates or vouchers will be counied.
The commenter requested that the F55
rule clarify that additional units do not

includs those reserved in ovder 1o

replace expiring subsidies. Another
commenter stated that the FE8 rule
should clarify that formerly vacant
public housing units that are returned 1o
occupancy as a result of comprehensivs
modernization will not count for FSS
purpeses, Two commenters stated that
1o eliminate confusion, the F$3 rule
should clarify what constitutes
“sdditional units reserved”. Another
commenter stated that the F85
Guidelines were unclear about whether
an Indian heusing ¥35 program
involved only additional low rent units
received in FY 1093, or also included
mutual help units received in FY 1983,
Three commenters indicated no
confusion in determining minimum
program size, but requested a different
method in determining minimum
rogram size. Two of the commenter
geiieved that the FS8 minimum
program size should equal 25 percent of
additional units reserved, The third
commentar stated that HAs should
determine minimum program size based
on clientele interest, and community
resources and financial support needed.
Response. Addressing first the

- comment of the final three commenters,

which suggested an alternative
approach to determining minimum
program size, the Depariment notes that
{he FSS statute establishes the method
ot determination of minimum program
size. The FSS statute provides taat for
the section B F5S program, the
minimum program size shall be “an
amount squivalent to the increass for
such year in the number of families so
assisted by the agency (es gomparad {6
the preceding yeas).” For the public and
Indian housing ¥SS program, the F58
statute provides that the minimum
program siza shall be *the number equal
to the increase for such year in units
mads svailabls by the agency (as
compared 1o ths preceding yearl.” The
FSS statute does not provide for the
minimum program size to ba equaltca
percantage of the shove-specified
incresases. i

For example, a PHA receiving 50
public housing units under the FY 1681
snd FY 1992 incentive award
competition, and 50 public housing
units in FY 1993, must operate & 100
family public housing F53 progrant. Az
the contracts of participation for these
initial 196 FS5 Eﬁmiﬁas are erminated
or expire, seplacement F55 families
must be selacted so that thers are slways
at least 100 families participating in the
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F3S program, Alternatively, if & PHA
did not receive any public housing units
under the ¥Y 1891 and FY 1352
incentivs award competition, but
recsives 50 public housing units in FY
1583 and another 50 public housing
ueits in FY 1994, then, again, the PHA
must operate & 160 family public
housing F58 program.

if the HA needs new certificates or
vouchers, or new public or Indian
housing units, in excess of ths numbar
of families who ere willing and able to
participate in the FSS progrem, the HA
may requast approval from HUD o
operate a smaller FSS program. If the
HA’s assessment of its local situation
indicates that operation of an FS8
program, no matter how small, is simply
not feasible, the HA may request that
HUD grant an exception from operation
ofan FS5 program.

Akhougﬁ the FSS statute speaks in
terms of “an increase in the number of
families” assisted under the section 8
certificates and voucher programs, and
“an increase in the number of units”
under the public and Indian housing
programs, the Department believed, at
the time of development of the FSS
Guidelines, that for clarity and
consistency the computation of
miatmum program size of a1l F§5
programs should be addressed in terms
of “"units reserved” or “additional units
reserved” for a given fiscal year. The
Department belisved that “Units
reserved”’ was a well-defined concent,
and would therefore minimize any
ambiguity in determining minimum
program size, However, the commenters
have raised valid issues concerning
which types of units may constitute
“units reserved” for purposes of the FSS
program. Accerdingly, the Department
has incorporated in the FSS rule the
preamble language concerning
minimum program size, and has further
revised the minimum program size
provision of the rule to clarify which
units count, and which units do not
count in determining minimum program
size.

In response to the question of whether
mutual help units are counted toward
minimum program size, the answer is
that they are not. Mutual help units are
excluded in determining the minimum
size of an Indian housing FSS Drogram
because the FSS program only applies to
renial units, not homeownership units,

Comment. One commenter stated that
the minimum size of the FSS program
should bs limited to new units ressrved
in a given fiscal year, and the HA
should not be required to continus to
replace units reserved for the F55
Program in previcus years with F5%
participanis,

Response. As noted in g response to
an earliar comment, the FSS statute
provides for the F558 minimum program
size to be: {1] For the section 8 F85
program, an amount equivalent to the
increase for such year in the number of
families so assisted by the housing
authority, as compared to the number of
families assisted in the preceding year;
and (2) for the public and Indian
housing FSS program, the number equal
{o the increass for such year in units
made available by the housing
authority, as compared to number made
available the preceding year. Thus, the
provision in the FSS rule {and which
was also in the F3S Guidelines) that
provides for determination of minimum
program size by adding units reserved
for the FS8 program in subsequent years
Lo units reserved for the FSS program in
previcus years is consistant with the
5§ statute,

Comment. One commenter requested

. that the FS$S rule permit HAs to count

all FSS families, both section 8 and
public housing FSS families, in meeting
the minimum program size
requirements. The commenter stated
that a PHA should not be penalized if
more public housing tenants wish to
participate in the FSS program than
section 8 rental certificate or voucher
holders, or vice versa.

Hesponse. The Department declines to
adopt the commenter's suggestion,
Participants in each FSS program—the
section 8 FSS program, the public
housing FSS program, and the Indian
housing FSS program—must coms from
current participants or residents of that
program.

Comment. One commenter stated that
the FSS program conflicts with the fair
share allocation whereby funding was
given based on local need.

Response. For FY 1991 and FY 1992,
the FSS statuts specifically exempted
the FSS program from the fair-share and
metropolitan/non-metropelitan

" requirements of section 213(d)} of the

Housing and Community Development
Act of 1974 {the 1974 Act), Whether the
FS3 program will be exempted from
section 213(d) of the 1974 Act in
subsequent years will depend upon
language in the appropriations acts for
succeeding FY years. Notwithstanding
the exemption from section 213(d}, the
Diepartment chose to administrativsly
allocate the available funds in & manner
consistent with the "fair share”
requirements at 24 CFR part 791, The
Department expects to continue this
policy in futurs Fodera! fiscal vears,
Cormment. Thirty commentars
expressed concern that targeting future
aliocations of units to the F58 program
discriminates against ths elderly and the

disabled by drastically raducing the
number of unlis available to these
groups,

HAgsponse, The 1892 Act smendment
to the FS5 statute indicatss that the
Congress was concerned that as a local
F'5S program increases in size, one
result may be a decrease or delay in
assistance to families who are unabls or
unwilling to participate in ths 83
program. (A local FSS program will
continue to grow in size as long as the
HA continues to receive new units.) In
response to this concern, the 1992 Act
amendment to the FSS statute provides
that families who slect not to participate
in the FSS Program shall not have their
assistance delayed solely on the basis of
this slection, and the HA shall assure
that nonparticipating families will
Tetain their tights to public housing or
section 8 assistance. To ensure that
these statutory requirements are met,
the Department has revised the FS§
participant selection procedures to limit
selection to families who are currantly
participants in the section 8 certificate
or voucher programs or whe are
currently public or Indian housing
rasidents.

The number of new units or new
certificates or vouchers reserved for the
FSS program in FY 1991 and FY 1992
and in subsequent years merely
determines the size of the local FS8
program {i.e., the number of FSS slots).
New units or new certificates or
vouchers are not required to be
earmarked for the F5S participants,
There is no requirement that FS§
families receive certain certificates or
vouchers or live in specific units, or that
specific units must be designated as F$§
units. )

For example, assume a PHA operating
8 section 8 FSS program, for the first
time, receives 30 new efficiency rental
certificates in FY 1993, The PHA's
minimum program size is 30 FSS slots.
Upon receipt of the new rental
certificates, the PHA would issue these
new certificates to the 30 families at the
top of the efficiency waiting list,
without regard to whether these families
are interested in participating in the FS$
program. Thus, if families at the top of
the waiting list included a substantial
number of elderly individuals or others
who simply were not interested in
participating in the FSS program,
assistance to these families would not
be delayed ar refused becausa of their
election to not participate in the FSS
program,

The Department notes that HAs
should not assume that all slderly or
disabled individuals will be unable or
unwilling to participats in the F88
program. Additionally, if a family
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and non-eidarly
isabled and none

elderly or dissbled
ated the head of the
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tha obligaiica io
o

esipnated the head of the family.

1 an HA, in any given Federsi fiscal
vear, finds thet the population if s8Tves
{its current section B parlicipants 6f
current public/Indian housing rasidents}
contains 2 high percentage of
individuals who are unable or unwilling
10 participate in the FS5 program, such
that it cennot fill all FS8 slots, the HA
may request authorization from HiD 1o
operals a smaller program than operaied
in previous ysars, i an HA finds that
local circumstances maks it infeasible to
operate an P53 program of any size,
then the HA may raguest that the
Department grant it en exception from
operation of an P53 program.

Comment. Dns commenter requestad
that the FSS ruls identify the HUD
oifica which will decide whether an HA
chould receive an exception from
implementation of ap FS3 program.

ﬁesponse. The HUD Field Office will
make the exception decision in
arcordance with instructions from HUD
teadquarters. The FSS rule incorporates
this information.

Corament. Five commenters requested
that the F55 rule incorporate a
mecheanism by which an HA could
administratively challenge HULY's
refusal to grant the HA an exemplion,

Response. The Department declines 1o
adopt a special administrative
procedure for the FS3 program.
However, the HUD Regionel Oifice
consider any request by an HA 1o
reconsider the Field Office’s decision
denving the HA's request for an
exception from operating an F85
nregram.

Comment. Ssveral commentiars
requested that the FSS ruls expand the
stelutz’s list of ciroumstances that
would justify granting an exceplion
from operating an F55 program. Ome of
the commenters suggested that other
acceptable circumstances would includs
the {ollowing: the clientele lacks interast
in the program; and the clientele lacks
the capacity to participate in ths
DrOgram,

Hesponse. As discussed earliar in this
reamble, the Department has expanded

g list of local clrcumstances under
which an HA may bs excepted fom
peration of an FSE program to include
ack of intarest in the FB5 program on
the pert of eligible families. Bayond the
inclusion of this clrcumstance, the

L

9

i

s will

e

o

Department declines to specily
sdditional circumstances other than
those sef forth in the FSS statuie. In
sddition 1o the circumstances st forth
in the PSS statule, the statute provides
a “catch-all” provision which permits
consideration of additional local
circumstances which may render
operstion of an T35 program infeasible.
The F55 rule is consistent with the F55
siatute by providing that the
circumstances vnder which an
exception may be granted include, but
srp not limited to, thoss enumerated in
the FE5 statuts, Any further expansion
of the list in the ruie would not make
the list inclusive or exbaustive of all
1ocsl circumstances that may result in
the inability of 2 HA to operatw an F35
program. The Department belicves that
sdditions! local circumsiances that may
preclude operation of an F5S program
are appropriately addressed on a case-
by-casa basis.

Comment. Two commenters stated
that although the stetute and conference
Janguage clearly provide for exceptions
to operation of an FS5 program, HUD,
at tha FSS workshops, has stated that
exceptions would 1arely be granted.
Two other commenters stated that the
F58 guidelines contained 8
“threatening” implication that if an HA
was excepted from operation of an F53
program, the HA would be treated
adversely by HUD.

Response, The Department did not
intend through the FSS Guidelines, or
through the F&S workshops held
throughout the country, to imply thet it
would ignore the statutory provision
coneeming exceptions, or that it would
treat adversely an HA that is excepted
from operating an 85 program. The
Department, however, is fully
suppertiva of the PS5 program, and is
committed to making it a successful
program. The Department helisves that
the PSS statute, which provides for
mandatory implementation of the F53
program by PHAs in FY 1983, reflects
the Congress's belief that the majority ef
PHAs would be able to operate an FS5
program, The Departmant also beliaves
that the maierity of PHAs can operate an
FSS prograrm, even if the program
inttially, or, at times, consists ofa sail
number of families. The Depertment
beHeves that it will be the exception,
and not the rule, that a PHA is unable
to operate an FSS§ program. The
Department cerainly will explore with
those PHAs, which may have limited
rescurces and Hmited clientele interest,
the possibility of operating 2 smalier
program, or of combining its FSS
program with the program of ancther
PHA for the purposs of consolidating
svailuble supportive sexvices and

dministrative resources. Howaver,
whare i3 is determined that it s not
foasible for a PHA 1o operats ao F55
program because of local circumstances,
the Department will grant an exceplion
in accordance with the FSS statute, and
the PHA wiil niot be treated adversely by
the Department.

As Farthar sssurances that the
Department has no intantion of treating
adversely any PHA who i3 unable.
becauss of local circumstances, 0
implement an FSS program, the £S5
rule incorporates the new statutory
language, addad by the 1992 Act
amendment 1o the FSS statute, This
language provides that the Secretary
may not refuse 1o provida assistance of
decrease the amount of assistance that
would otharwise be provided 1o a FHA
because the PHA has submitted a
certification that 12 is unable to carvy ou
an FSS program because of local
circumsiancas.

Comment. Seven commenters slatsd
that employment of & full-time service
coordinator was critical to the success of
the local FSS program, and HUD should
provide funding for this position.

Aespanse. The Department agrees
with the commenters that, in all
likelihood, & full-time service
coordinatar will better serva the
program than e part-time coardinalor.
However, no funds were appropriated
by the Congress in FY 1981, FY 1882 or
¥y 1993 for the employment of 2 service
coordinator. Unless the Congress
appropriates funds, the adminisirative
costs of the program, including the
employment of an additional staff, must
come from the existing administrative
{ees in the seciion & program. Sgction 8
HAs can use section 8 pperaling
resarvas {i.e., excess administrative fees)
1o fund the sarvice coordinator’s salary
i it iz considered & “housing purpose”
under State, local or tribal laws.
Alternatively, the HA or the PCC may be
shie to secure funding from non-Federal
sources to assist with the costs of
program administration snd operation,

‘The HUD Appropriations Actfor VY
1693 for public housing operaling
subsidy includes funding for reaspnable
and eligible administrative costs relatad
152 the operation of an P35 program in
iow rent public housing.

Section V. Program Coordinating
Committes (PLO)

Comment, Tme commenter stated that
the TS5 rule should require HAs 1o
ascertain whether or not there are
sxisting councils within 8 community,
such as councils established to support
JOBS activities or private industry
rouncils, which are availsble to serve as
the PCC for the F5S program. The
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sommenter slated that only where such
a committes {5 not in existence and
available to serve as the PCC should &
seperale committes be esteblished.
Another coramenter statad that HUD
should permit a local HA consortium to
have one coordinating committes
composed of representatives fom the
HAs and secial servica leaders.
Hesponse. The Department declines
the first commenter's suggestion to
require HAs to determing whether there
are existing councils within a
cominunity that are available io serve as
the PCC for an F8S program. However,
both commenters’ suggestions are
options available to HAs. An HA in
consultation with the chief exacutive
officer of the unit of local government,
may decide to use an existing entity as
the coordinating committeas 1 (1) s
membership of that entity is drawn from
one or more of the same or similar
crganizations listed in the applicable
section of the FSS rule concerning the
PCC, and (2) the existing entity includes
or will include HA and resident
representatives, as discussed earlier in
this preamble. Additionally, more than
one HA may share the sama PCC.
Cemment. One cominenter asked
what the role of the PCC will be once
a local FSS program is in operation.
Response. The PCC helps the HA with
development of the Action Plan,
establishment of F55 program policies,
and cbtaining administrative and
supportive services funding and service
commitments. The PCC also assists the
HA with overseeing the overall
implementation of the FSS program,
Once the FSS program is underway, the
role of the PCC depends upon the
progress of the FSS program and the
continuing service needs of the FS3
program. The PCC may continue to
genorate private-sector support,
including obtaining job commitments,
and to gsnerate additional funding and
supportive services commitments.
Comment. One commenter asked
whether thers are certain individuals
who are required to be part of the PCC,
and whether the POC must ha compossd
of a minimum number of members,
Response. As discussed earlier, under
Section IV of this preamble, the FS§
rule provides that the PCC must include
an HA representative and also a secticn
8 participant or public/Indian housing
resident representative, Apart from
Tequiring that these two groups be
represented on ths PCC, 1o other
membership requirements are imposed
on the PCC, Howsver, the FSS rule
recommands, as did the F58 Guidelines,
other individuals whe the Departiment
belisves would be valuable membare of
the PCC. These individuals, generaliy,

are those from organizetions that are in
a pasition {9 offer specific kinds of
assistance or ssrvices that will be
needed, espacially inbs, in the operation
of an FS8 program. Experience with the
Project Self-Sufficiency and Operation
Bootstraps programs demonstrated the
valus of having a representative from
the chief executive’s office who has
direct parsonal actess to the chief
executive officer.

Comment. One commenter stated the
FS58 rule should explicitly provide that
the proposed Action Plan be made .
available to the PCC for a reasonable
period of time for review and comment
before submission to HUD.

Response. The Department declines to
incorporate the commanter’s suggestion
as part of the FS3 rule's requirements.
However, an HA may certainly request
its PCC 1¢ review the Action Plan hefors
submissicn te HUD,

Section V8. Contract of Participation
{A)] General

Comment. Two commenters requested
that the FSS rule provide HAs with the
discretion to include additional terms in
the contract of participation, as the HA
may determine is necessary to meet
local needs, subject to the condition that
these additional terins remain consistent
with ths F5S program.

Response. The Department declines to
adopt the commentears’ suggestion. To
assure basic uniformity and consistency
in operation of local FS8 programs, all
participating HAs and all FSS fomilies
must adhere to certain program
requirements and policies, regardless of
location of the F8§ program. These
requirements and policies are set farth
in the FSS regulations and in the
contract of participation, It is important
that the contract of participation remain
a standardized document, because all
FS5 families are required by the FSS
statute to enter into a contract of
participation. It will be this document
that will serve as tha family's guide to
its basic ebligations under the prograrm,
The Department notes, however, that
each HA has considerabls discretion in
addressing the needs and circumstances
of its clientsle through the individual
raining and services plans, which the
HA, or its designes, prepares for the
participating family members.

Comment. Thres commenters
recommended that the socdal service
agency be raquired to execute the PSS
contract of participation, orat the least,
be a party to the contract.

Hesponse. The FSS statute requires
the HA 1o enter into a contract of
participation with the participating
family. The statute provides no

authority for the Department to require
tha social servics BEENCY fo snter into
the contract in Hey ofthe HA oz in
addition to the HA, However, the HA
may delegate to the social service
agency the responsibility ta prepare and
2xectite the individual training and
services plan, _

Comment, Four commenters
complained that the FSJ contract was
not clearly written. The commenters
stated that it is essential that the
families antering into the contract of
participation fully understand their
rights and responsibilities under the
contract, Ancther commenter stated that
HUD should prepare an official Spanish
version of the contract to avoid
variaticns in the contract that may arise
if each individual HA is ellowed 1o
translate the contract of participaticn
into Spanish.

Response. The Department agrees that
itis important that F5S families fully
understand their rights and .
respensibilities under the contract of
participation. The Department is in the
process of revising the contract of
participation and will make every sffort
to explain its provisions siteply and
ciearly, The Department also will
prepare an official Spanish version of
the contract. -

Comment. One commenter requested
that the FSS rule draw a distinction
between the FSS contract of
participation and the individual training
and servites plan.

Response. Although the contract of
participation incorporates thae
individual training and services plans,
the Department agrees with the
commenter that this term should be
explained in the FSS rule. As noted
earlier im this preamble, the FSS rule
includes a definition of “individual
training and services plans.”

Comment. Several commenters
expressed concern about the FSS
family’s responsibilities under the
program if the head of the family is a
different individual than the
leaszholder. The commenters requested
that the F'SS rule require the haad of the
family to be the same persan as the
leaseholder. Twelve commenters
expressed concern about the
responsibilities of members of the FSS
family, other than the head of family.

Hesponse. As discussed earlier in this
preamble, the FSS rule clarifies that the
head of the FSS family is the adult
member of the FS8 family who is the
head of housshold for purposes of
determining income eligibility and rent.
For reasons addressed earlier in this
preamble, the Department believes that
this definition best serves the interest of
families desiring the participats in the
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F85 program, and prevenis uhnecessary
tease modifications, becsuse it dopes not
require the head of the FE5 familvtoba
the leasebolder.
With respect to the responsibilities of
e various members of the F55 family,
o Department emphasizes that the FE5
consisient with the PSS staiute,

equires anly the head of the family to

]

ok and mainiain sullabls employment

Fe ¥
58

ing the term of the contract of

g

gy 2
participation. Although the contract of
P 4 incorporation of

narticipation, throug
the individual training and services
plans, may require other family
members to attend iob iraining and
nealing sessions, and to interview
obs, the contract cannot be
nsiderad breached. on the basis of

3

By 7
o 3
g

i

¢
emplayment, if these family members
i1 their individual iraining and

t

il

ervices plans, but never becoms
employed or lose jobs ohtained during
heir participation in the 55 program.
For the contract to ba considered
reashad on the basis of employment,
the head of the F5S family must il to
seek and maintain suitable employment.

{8} Obligntions

Commeni, Two commentals stated
that the F8S rule should mandate
specific educational and employment
obligations for the F8S family so that all
HAs operats in conformity with the
regulations.

Response. The Dopartment declines to
sdopt the commenters’ suggsstion.
Pacause the educational background,
skills and working experience of FS5
families may vary considerably, there
are no specific educational and
employment cbligations that may ba
applicable to all F§S family members,
and thus, appropriate for codification in
s ruls, or incorporation in the contract
of participation. A family’s edncetional
and employment obligations under the
FS5 program only can be determinsd
after the HA or its representative has
assessed the educational background,
skills and working experience of the
individual mambers and determined
which activities or services &1
appropriate for those members to
become economically independant {8 ..
fyrther education or job training, or job
application).

Comment. Twelve commenters stated
that the requirement that self-
sufficiency be obtained in five years is
unreasonable, The commentsrs stated
that in the current depressed sconomy,
it is unreslistic to expect that at the end
of tha five year period, the F88 family
will no longer require any housing
assistance, Une commenter stated that
the FSS rule ghould sddress the

situation of a family that becomes seif-
suificient in loss than five years,

Response. This lssue wes addressed
in an sariier comment congerning the
possible difficulty of FSS families Hving
in high cost aress to becoms seif-
sufficient in five years
response, the five year term is
astablished by the FSS statute, but the
statute slso provides for an extension of
ihe cantract upon & finding of good
cause. The FS5 rule permits, as did the
£53 Guidelines, the contract of
participation 1o be exiended up toan
additional two ysars.

Comment. One commenier stated that
the FSS rule or the FS3 contract should
provide 3 grisvanca process for T3
families who beteve that they hav
£41%1lad thair obligations under the I'55
program but the HA disagrees.

Response. The Department declines (o
adeopt a special grievence procedure for
the FS5 program. F8S families may
uiilize the grievance and hearing
procedures currently provided under
the regulations for the saction 8 rental
certificata and voucher programs, and
regulations for the public and indian
housing programs. (See 24 CFR 882.218,
857 405, 005.340, and part 966.3

Comment. One commenter stated that
while the FS8 Guidelines provide for
succession in the matter of distribution
of the PSS account funds, there ls no
similar provision with respact to the
F&S family’s obligations under the
contract if the head of the family lsaves
the farnily, diss or suffors & sovars
disebility.

Response. The FSS rule pravides that
the HA and the FSS family may
mutually agree to modify the contract of
participation io designate 8 new head of
the family.

m

{C) Extension

Comment. Several commentars stated
shat the FSS rule should not limit the
serm of the contrast extension to two

years. The commenters stated that the

extension should be determined by each
HA after reviewing the individual
sttuation of the family requesting the
gxtension.

Hesponse. For uniformity in the
operation of S8 programs, and 1o
establish a maximum time frame during
which FSS account funds may be
sccumulated, the Depariment belisves
that-it is important that there be a
limitaticn on the period to which the
contract may be extended. Ths
Dapartment belisves that an axtension
up to an additionsal two ysars
constituies a ressonable extansion
poried, .

Comment. Thras commentars
roquested that the FES rule address in

further detail “good cause” reasons for
gxianding the F55 contract.
commenters stated that the examples of
good cause for extension, 8s € ]
the FSS guidelines, is excessively
limited,

HAesponse. The F55 Guidelines and
the 58 rule define “good cause” to
mean "sircurnsiances beyond the
control of the FSS family, such as
serious iliness or involuntary loss of
employment.” The Depariment hetieves
that this definition provides HAs wilh
adequate guidance and flexibility in
determining when the contract of
participation should be sxtended, and
thus, additional examples of “good
cause’ circumsiances arg unnacessany.

Comment. One commeanter stated tha
in the svent of shorl-lerm OCCUITENGES.
which interfers with a family's
compietion of its contract, the far
should be allowsd to interrupt
compliance with the contzact |
agreed upon peried,

HAssponse. The Department declines Lo
includs a provision in the F5S ruie
which addsesses “short-term’’
pecurrences that interfere with a
family’s ability to compiste its contzact
of participation. In the eventa sifuation
acours that prevents the F8S family
from compliance with its contract, the
family should contact the HA o inquire
shout renegotiation of the contract of
participation, including the individual
training and services plans.

D. Employment

Comment. Thirteen commenters
ohiected to the mandatory work
requiremant impesed an the head of the
Fug family on the basis that
employment may be feasible only after
the haad of the family has received
further education o job training. The
commenters requested that the HA be
given the fexibility and discretion 1o
Goterming whether employment is an
appropriate coniract requirement,

Response, The employment obligatias
impased on the head of the familyisa
statutory obligation. However, the
Department has not interpreted this
ohligation to mean that the head of the
family must be employed at the
commencement of the contract term ant
remain employed throughout the
contrart period, The FS& ruls provides
{as did the FSS Guidelines] that the
head of the FSS family shall be requirec
under the contract of participation to
ook and mainiain suiteble employment
during the term of contract and any
extension thereof. Alithough this
provision doss not give HAs ihe
discretion (o determing whether
obtaining employment s an appropriati
contract requirement, this provision
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does provide the HA with considerable
discretion in determining when {during
the term of the contract) imposition of
the employmenl requirement is
appropriate, For example, an HA could
approve an arrangement where the head
of the F53 family attends school full
time for four years, and seeks and
obtains employment in the fifih vear of
the contract term.

Comment. One commanter stated that
the FS5 rule should establish = definite
time frams in which the head of the F35
family must obtain employment.
Ancther commenter requested that the
FS5S rule specify the minimum time
period thet the head of the family must
remain employed to be in compliance
with the contract of participation.

Aesponse. As noted in the response to
the preceding comment, the Department
expects the head of the family ta abtain
and maintain employment at sorme point
during the contract term. Howaver, the
decision concerning when it is
appropriate for the head of the family to
obtain employment is a decision left to
the HA. The Department declines to
specify a minimum period of time in
which the head of the family must be
employved to be considered in
compliance with the contract of
participation, Whaether the head of the
family has “maintained” employment in
accordance with the terms of the
contract is to be determined by the HA.

Comment. One comimenter stated that
the FSS Guidelines were unclear
concerning which members of the F58
family have an employment obligation
under the FSS program, and requested
that the FSS rule clarify this issue.
Another commenter stated that the FS3
guidelines were unclear concerting
whether a person other than the head of
the family may be dssignated as the
person tc seek and maintain
employment. .

Hesponse. As discussed in a response
to an earlier comment, only the head of
the family is chiigated to sask and
maintain suitable employment under
the FSS program. Other members of the
F3S family may enter into individual
training end service plans which require
them to enter educational programs, -
attend job training sessions and
* interview for jobs. However, the
contract of participation cannot be
censidered breached on the basis of
employment if the family members
other than the designated head of the
family fulfill their individuel training
and services plans, but never becoms
emPloy'ad; :

With respect to the issus reised by the
second commenter, ynder the FS8
program, the head of the participating
family must seek and maintain

smnploymsnt. However, if the tiular
head of the family is unabls to work, the
#5358 Iamily should designats ancther
adult member as the head of the family.
{£) Counseling

Comment. One commenter stated that
counseling provided undsr the FS3
prograin should include overall family
guidancs, and not be limited to
counseling for rental and
homeownarship oppostanities or monsy
management,

Hesponse. The counseling provision
of the FSS guidelines incorporates the
languags of the FSS statute. The statute
provides that the public housing agency
may provide counseling for the family
with respect 1o affordable rental and
homeownership opportunitias in the
private housing market and money
mansgemen! counseling. Howsver, the
F35 rule has been revised to clarify that
the HA may provide counseling in any
area the HA determines to be
appropriate for the FSS family and the
objectives of the FSS$ program.

(F} Transitional Assistance

Comment. One commenter stated that
the FSS rule should incorporate a
transition component, a component
which provides assistance to families
who have fulfilled the terms of their
contract, but continue to need some
form of assistance, such as rent
reductions, food stamps, medical or
other assistance. :

Hesponse. Tha FS$S rule incorporates
the “transitional assistance” provision
that was contained in the FS$
Guidelines. This provision permits an
HA to continue to offer a former FSS
family that is employed and that has
completed its contract, appropriate FSS
supportive services that may assist the
family in remaining seif-sufficient. The
transitional assistance contsmplated by
the FSS program is continuation of FS&-
relatad services, not continuation of
welfare or public subsidy assistance.

The transitional assistance component
is intended to be applied prudently so
that scarce resources are not diverted
from current FSS families.
Alternatively, the HA may design the
individual training and services plans
50 that the FSS family will receive
“transitional assistance" while still
participating in the FSS program. Under
this approach, the HA would allow ths
family a pre-determined tims, within
the term of the contract, to receive
transiticnal sssistance afier employment
has boen obtained,

G, Modification

Comment, Ops commenter requestad
that the F33 rule provide s procadure by

which the FSS5 family and the HA may
res0lve & digpute concerning whathar a
contract modification is necessary.
Hesponse. As noted in a responise to
&0 garlier comment, the FSS family may
utilize the procedures for addressing
grievances currently available under the
regulations for the saction 8 rental
certificate and voucher programs, and
ths regulations for the pubiic and Indian
housing programs, (See 24 CFR 882218,
587.405, 505.349, end part 968.)

{H} Termination

Comment. One commenter requested
that the FSS rule specify the conditions
under which an HA and the
participating family may agres to
terminate the comtract, Another
commenter requestad that the FSS rule
clarify what happens to the FS§ account
if the contract of participation is
terminated by mutual consent.

Hesponse. The circumstances under
which an HA and an FSS family may
agree to terminate the contract of
participaticn may vary greatly. To
specify the conditions that qualify for
termination of the contract by mutual
consent of the parties may exclude
many valid situations, and would
deprive the HA of the discretion of
determining whether specific
circumstances maks termination of the
contract by mutual consent appropriate.
The Department believes that it is
important that this determination be left
to the HA, and therefare, declines to
adopt the commenter’s suggestion.

With respect to the FS5 aceount issue,
the FS5 account funds will be forfaited
if the FSS contract is terminated by
mutusl consent.

Comment. Three commenters stated
that sl family members participating in
a section 8 FSS program should not be
penalized because ane family member

. fails to comply with the contract terms.

Twanty-seven commenters stated that
the termination of section 8 assistance is
arbitrary and unfair; that the failure to
achieve self-sufficiency should notbe a
basis for taking away housing
assistance. The commenters stated that
il termination of housing assistance
remains available to HAs operating a
section 8 FSS program, then this option
alsa should be availshle to HAs
operaiing public and Indian housing
FSS programs,

Hesponse. The FSS statute states that
the contract of participation shall
provide that the HA may terminate or
withbold assistance under section 8 if
the section 8 FSS family fails to comply
with the requirements ander the
contract.

With respect to the public/Indian
housing FS8 programs, the Department
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may not extend this option to these
programs because the F55 slatute
restricts the option to terminats housing
assistance for failurs 1o comply with the
terms of the FS5 contract o the saction
B program. '

Comment. One commenter statad that
the F5S ruls should clerify that the
1ermination of the F53 contract Is, in
and of {tzelf, insufficient grounds for
termination of housing assistance. The
commenter recommended that the F858
rule provida that feilure to comply with
tha requirements of the FSS8 contract
will be grounds for termination of
housing assistance unless “the failure to
perform is for reasons that are beyond
the tenant's contrel, or the family was
& participant in the voucher program
hefore signing & contract of participation
in the F58 program.”

Rezponse. The Department declines to
adopt the commanters suggestion. First,
a famnily's participation in the section 8
program before becoming a perticipant
in the section 8 FSS program has no
bearing on the HA's ability to terminate
section 8 assistance on the basis of the
family's failure to comply with the
terms of the FSS contract. Second, as
has been stated sarlier in this preamble,
termination of section 8 housing
assistance is not mandated by the F85
statute or by the F38 rule. The HA has
the discretion to determine whether
{zrmination of housing assistance is
appropriate for an FSS family who fails
to comply with the terms of the F55
contract, The HA may decide that
terminating the family’s participation in
the F58$ program and the family's
inability 1o receive its F35 account
funds will be appropriate remedy for
breach of the F&5 contract, without
terminating section B assistance,
Additionally, depending upon the
specific contract terms violated, the HA
may determine the sppropriate
resclution is renegotiating the contract
of participation with the family.

Comment. Four commenters stated
that 58 rula should clarify that
termination of the FS8 contract becauss
the ¥85 family has completed or
fulfillad the FSS contract terms is not
grounds for terminstion of housing
assistance, ‘

Hesponse. The FSS rule clarifies that
tormination of the contract for purposes
other than failure to comply with the
raquirsments of the contract is not
grounds for termination of section 8
gssistance,

Comment, Three IHA commenters
statad that the FSS program should
provide & mechanism to allow
participants on reservations to either ’
transfer or convert their existing uniis to
the Mutual Help program or to access

other assistad housing that may be
available on the ressrvation with no loss
of their F55 account.

Response. Becausse of the changs in
the FS8 statute concerning the
conditions under which the FSS family
may withdraw its F$8 account funds at
the conclusion of the contract term, as
disgussed earlier in this preambls, F55
families may use their F&S account
furids to obiain homeownership under
one of HUIY's homeownership programs,
including the HOPE programs, unless
prohibited by the statute or regulations
governing the particular
homsownership program.

Comment. One commenter askad
whethsr & family participating ina
section B FSS program would revertto
regular section 8 assistance if the
family’s housing assistance was
terminated under the section 8 F33
program. Another commanter asked
whather a family is still considered to
hold en FSS certificats or voucher if the
participating family is unable to achieve
sconomic self-sufficiency at the end of
the contract term, and any exiension
thereaf, but retains section 8 assistance.
Anether commenter suggested that in
lieu of terminating housing assistance,
the F53 rule permit the HA to charga
market rent for the FSS unitif the
family fails to fulfill its terms under the
contract.

Response. In response to the first
cominent, a saction 8 F3S8 family would
Aot revert to “regular” section 8
assistance in the svent that the family
fails to comply with the terms of the
¥8S contract and the family’s secticn B
assistance is terminated. In response to
the second comment, if the FSS8 family
is unable to become self-sufficient at the
end of the term of the contract of
participation, including any axtension
thereof, the family will retain its current
saction 8 rental certificate or renial
voucher, and will be reclassified as a
non-FSS$ family. With respect to the
third commaent, in the public/lndian
housing program, thers is no statutory
suthority to adept the commanter's
suggestion. however, in the section 8
program, termination of the family’s
housing assistance will require the
family to pay the markst rent to the
ownaer.

Comment. Two commenters stated
that the FS5 rule should provide section
8 FA5 families with & procedurs to
grieve or appeal an HA’s decision to
terminate housing assistance.

Hesponse. As noted earlier in this
preamble, section 8 FSS families sre
entitied to request a hearing in
accordance with the procsdurss sat
forth in the section 8 regulations, which
provids for informal review and

hearings in the section 8 programs. [Ses
24 CFR 882.216, 887.405) This is
sonsistent with the 1992 Act
amendment 1o the FSS statute which
requires thet the HA may terminate of
withhold assistance under section & if
the HA determines, through the
procedures established in aocordance
with section 5{k] of the 1§37 Act, that
such action is necessary.

Comment, Several comypenters
expressed concern that an HA may be
subject to legal liability if there is a
failure to deliver to the family the
supportive services described in the
individusal training and services plans.

Response. The contract of
participation dess not provide for the
HA 10 be held responsible for any
failure on the part of the social service
agencies to deliver services agreed to be
deliverad under the contract. The
contract of participation states that the
resources and supportive services to be
provided are “subject to availability. " in
the event there is a failure on the part
of a social service agency to deliver the
services agreed to be provided. the HA
must adhere o the foilowing courss of
action:

First, the HA must make a geed falth
effort to obtain these services from
another agency. The PCC should assist
the HA in this sffort.

Sscond, if these services are
unavailable from anather agency, the
HA must reassess the family member's
needs and determine whether other
gvailable services would achieve the
$&Ing PUTposs. ’ o

Third, if other available services
would not achieve the same purpose,
the HA must determine whether the
unavailable services are integral to the
FSE family's advancement 07 progress
toward self-sufficiency, if the
unavailable services are determined not
to be integral to the F58 family's
advancement toward self-sufficiency,
the HA shall revise the individual
training and services plan to delete
these services, and modify the contract
of participation o remove any
obligation on the part of the F55 family
to accept the unavailabls services, ifthe
ynavaiiable services are determined to
be integral to the family’s advancement
toward self-sufficiency {which may be
the case if the affected member is the
head of tha FSS8 family), the HA shall
declare the contract of participation null
and void.

The third course of action recognizes
that not all services 1o be provided to all
family members participating in the F55
program are as imporiant a3 s0me
services to be provided to certain family
members, For axample, because the
head of the FSS family bears the greatast
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responsibility under the F35 program
{the responsibility to participate in the
¥35 program and to seek and maintain
employment), the educetional or job
training nseds of this individual and the
services to be provided to mest thess
needs, wiil be considered mors
important than the services to be
provided to meet other family members’
needs, Howsver, regardless of whether
the lost services affect the head of the
family or another family member, the
first course of action 1o be followed by
the HA is to make a good feith effort fo
cbtain the same or comparable services
from another agency. ‘

In the event that the contract of
participation is declared null and veid,
and the F8S family is a participant ina
section 8 FSS program, the family’s
release from participation in the FSS
program because of an absence of
necessary supportive services s not
grounds for termination of section 8
housing assistance. If a family’s
participation in an FSS program is
brought to a closa because of an absence
of necessary services, the family would
be reclassified as a non-FSS famity, This
reclassification occurs regardless of the
F55 program in which the family was
selected to participate, i.e., section B or
public/Indian housing FSS program.

Section VII, Selection of FSS
Participants

Comment. A majority of commenters
submitted comments on the selection of
FSS participants. Thirty-five
commaenters stated that the sslection
process should permit the use of
motivational criteria, The commenters
stated that although mativation should
ot be the sole basis of selection,
elimination of any consideration of this
factor would increass the program'’s
failure rate. Another 87 commenters
requested that the FSS rule permit
selection preference for individuals
already participating in employment
and training programs. An additional 10
commenters suggestad that the
Department permit a selection
preference for at least a percentage of its
F3S slots.

Response. As a result of these
comments, the Department reassessed
its approach to the selection process,
and agreed with the commenters that
some degree of motivational streening
and selection preference should be
permitted, The type of selection
preference permitted and the
motivational screening factors ellowed
were discussed earier in this preaimbls
under section IV, and again, under the
“General Comments” section of this
section V.

Comment. Ten commenters statad
that the FSS§ rule should permit HAs to
develop the selsction criteria for the
FBS program, and that if this wers
pormitted, the selection criteria would
more eppropriately reflect local needs,
sconoInic conditions, and availabls
resgurges in the community.

Hesponse. The FSS ruls astablishes, as
did the F5S Guidelines, basic policias
and requirements o be applied to the
selection process-—policies and
requiraments which the Department
believes ars important to maintain
uniformity in the operation of the FSS
program, and fo assure that the selection
process is not discriminatory of certain
groups. Howsver, the FSS rule provides,
as did the F5S Guidelines, in the
provision governing the Action Plan,
considerable discretion for the HA 1o
establish its selection systern within the
boundaries established by this rule,

Section VIII. Action Plan

Comment. One commenter noted that
the preamble to the FSS Guidalines
requires a8 PHA, which operates a public
housing FSS program, to submit its
Action Plan to representatives of public
housing residents, but where the PHA
operates a sectfon 8 F35 program, no
similar requirement is imposed. The
commenter stated that many section 8
residents are represented by
organizations, and where such
organizations exist, PHAs should be
required to consult with these groups.

esponse. The Department agraes
with the commenter, and the FSS rule
requires that the PCC must include a
section 8 participant or public housing
or indian housing resident. Under the
FSS statute, an HA is required to
consult with the PCC in developing the
Action Plan. Accordingly, by requiring
rasident representation on the PCC, the
Department ensures resident :
involvement in the development of the
Action Plan.

Comment. One commenter, requested
that the FSS rule clarify the meaning of
“consultation with the chief exscutive
officer of the unit of local government.”
The commenter asked whether the chief
executive officar could veto suggested
members of the PCC or reject the Action
Flan

. flesponse. Thae term “consultation” is
used in its standard dictionary sense.
The HA has the final decision-making
authority with respect to the Action
Plan and the membership of the PCC.

Comment, One commenter askod that
ihe period of time within which Action
Plans must be submitted to HUD for
approval be extended from 80 days to
180 days. A second commenter stated
that the FSS rule should establish & time

Hmit within which HUD must approve
an Action Pian. A third commanter
stated that the Department's approvel of
the Action Plan is excessive and
Unnecsssary.

HAesponse, The Departinent declines to
adopt the first two commenters’
suggestions. The Department belisves
that 90 days presents a reasonable time
period within which an HA may have
an Action Plan ready for submission to
HUD. The FSS rule provides that the
HUD Field Office may extend this
deadline for good causs.

With respect to HUD's review of
Action Plans, the FSS rule provides, as
did the FS8 Guidelines, for HAs to
submit their initial Action Plans within
80 days of notification of approval by
HUD of the HA's first application for
units under the FSS FY 1991 and 1992
incentive award competition, or of
notification of approval by HUD of the
HA's award of new units starting in FY
1893, Because notification of all sward
recipients will occur at approximately
the same date, in accordance with HUD
Reform Act requirements, this means
that the Action Plans will be submitted
to HUD for review at approximately the
same time (as opposed to a staggerad
submission}. Thus, it is difficult for the
Department to commit itself to a specific
time period within which the Action
Plan will be approved. The Depariment,
however, will make every effot to
review and approves thess plans within
60 days.

With respact to the issue raised by the
third commenter, the Department
disagrees with the commenter. The
Department belisves that the
Department’s review of the Action Plan
is necessary to assure that an HA's
proposal for implementation of 2 local
FSS program is in conformance with the
policies and regulations governing the -
F33 program.

Cormment. Five commenters noted
that the provisions governing the Action
Plan encourage HAs to coordinate
supportive services and activities with
JTPA programs, the JOBS program, and
other public and private programs. The
commenters complained that their
inability to give selection preference to
specific groups and establish local
selection criteria would make
coordination with these programs
difficult, if not impossibls. One
commenter requested that the FSS5 rule
provide more information on how the
coordination effort would work,

Hesponse. As discussed under the
“General Comments” section of this
preamble, the FS8 rule provides HAs
with the option of giving a selection
preferance for up te 50 percent of their
F53 slots. The Department believes that
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tha selection preference option provided
by the FS5 rule shouid elleviate the
commenters concarn about thalr ability
to successhilly coordinats suppurtive
sorvices with other public and private
programs,

With respect to the issue of how the
coordination effort would work, in the
fall of 1531, the Department held a
series of workshops nationwide which
provided additions] information oo how
HAs may obtain the cooperation of local
servics agencles in delivering
supportive services to the program.
Future workshops, snd the F55
guidebook, which HUD is preparing for
the FSS program, also will address this
izgus in farther detail, Information
concerning the coordination effort is
more appropriate for & guidebook than
a rule. {For further information oa this
issue, please see the contact persen for
supportive servics issues, provided at
the beginning of this document.]

Comment. One commenter stated that
the twelve months ailotied by the F53
Guidelines to start-up the local FS8
program {with the twelve-month couat
heginning from the date of notification
of approval of the incentive award
application] is extremesly restrictive.

Response. The Department does not
heheve that tweive months is an
unraasonable start-up time, Asthe FS5
Cuidelines and the F5S ruls explain,
implementation of a local FSS program
within 12 months of HUI¥s notification
of approval of an application for new
units means tha? activity such as
outreach, participant selection and
snroliment must have begun. Full
anrollment and full sexrvice delivery to
the total number of families required to
ba served nead not oocur within 12
months, but the FSS rule requires that
fall enrollment and full service dalivery
to the total number of families to be
served must noour o later then twe
years from the date of notification of
approval of the application for new
units. The FSS rule also provides that
this period may be extended by the
HUD Field Gffice after considering the
efforts of the HA to deliver these
services, the availability of service
resources, and other local clroumstances
which may affect the ability of the HA
to meet the delivery of services
deadline. '

Comment. Dne commenter asked how
YU will determine il & housing
gutherity's FSS program is sucoessful,
snd what action, if any, HUD swill take
if the HAs program is unsuccessiul.

Eesponss. The Department will
measure the sucosss of 2 local FB8
program in multipls ways, incleding,
among other things, one or more F35
furnily members oblaining a job for the

first time or obtaining better paying jubs,
families becoming indspendent of
welfara benefits, family members
chiaining a high school diploma or
higher aducstion degrae. and familles
bacoming independent of wellars
azsistance or HUD housing assistance
{secticn &, public or Indiap housing
assistance). An unsuccesshul program
may be found to be a program that
includes a high percentage of F83
famnilies withdrawing from the program,
or a high percentags of FSS families
who do not obtain jobs, do not oblain
better paying jobs, or remain on welfare
and HUD housing assislance.

Section TX. Use of Available Housing
Assistance

No commenis wers received on this
section. S

Section X. Section § Residency
Reguirement

Comment. Twenty-four commenters
objected to portability in the F83
program on the basis that it would
increase what the commenters described
as the alresdy significant administrative
burdens imposad by the F35 program.
“Thres commentars statad that
portability would adversely affect
funding for small non-metropelitan
HAs, because FSS families would
relacate to a metropolitan area whers
job opportunities may be more readily
aveilable. One commmaenter stated that
portability should not be required for
joint jurisdictions, Four commenters
stated that portability should be
parmitted only upon epproval by the
HA. Two commenters stated that
portability should be permitted only if
required by the head of family's
employment, e.g. the employer moves to
another location, or the employer
requires the haad of the family to
transfer to a division in another
location. Anather commenter stated that
ths FS5 rule, at a minimuim, should
restrict the number of moves a family
can make during the term of the family's
F5S contract

Response. The Department declines to
sliminats portability in the ssction &
F8% program. Although the Department
is sympathetic to the commenters’
goncern that portability in the section 8
F&5 program may incraase the HA's
sdministrative burden, portsbility is a
basic compenent of the section 8 rental
cortificate and voucher programs.

Comment. Several commenters raised
& number of guestions concerning how
portability will work under the F58
program, and the specific
responsibilities of the initial HA and the
roceiving HA to the F5S family and to
the F3S account. The comenters asksd

tha following questions: Whether the
F§S family must reside within the
{urisdiction of the initial HA before
portability may be exercised, and if so,
if there is any minimumn residency
requirement; which agency is
responsible for monitoring the contract
of participation of the FS5 family their
selocates to another jurisdiction; will
the contract of the relocating F55 far
continue to count against the initial
HA's minimum program size; and
which agency is responsibie for
maintaining the ¥35 account? One
commenter stated that the requirement
under the F5S program that the
applicant reside, at least initially, in the
jurisdiction of the HA administering a
iccal section 8 FSS program represents

s changs from the current section &
certificate and voucher programs, and
the commenter guestioned the basis for
this change. Three commenters stated
that the initial HA should hiave no
obligation for maintsining the FS5
account of the F83 family who has
movad. Another commenter stated that
the final rule should clarily whether the
ralocating F8S family enters into a new
contract with the recelving housin
authority.

Response. In Tesponse to thess
comments, the FSS rule revises the
section & residency requirement
provision of the FSS guidelines, and the
Department beliaves that the revised
language clarifies the responsibilities
and obligations of the initial HA, and
the receiving HA under the F&5
program. However, the following also
responds to the questions raised by the
commenters.

Mintmum peried of residency. A
family who wishes to participate in a
section 8 F5S program must live in the
surisdiction of the initiel HA for one

/8ar.

Obligations of the infticl and receving
A, There will be only one F55 account
for an FSS family that has exercised
portebility, The FS§ account will be
maintained by the initial HA until the
family is “absorbed” by the receiving
HA, 1.8, until the receiving HA stops
billing the initial HA for assistance and
instead uses funds available under the
receiving HA's ACC. There could be one
or twao contract of participation for
families sxercising portavility as
axplained below.

Where the relocating fomily becomes
a participant in the F55 program of the
receiving HA. Of the F85 family who
relocates to another urisdiction
{relocating family) wishes to participats
in the FSS program of the receiving HA,
an the receiving HA sllows the family
io participate in its F355 program, tha
raceiving HA will enter into a new
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contract of participation with the family
for the term rsmaining on the contrast
with the initial HA (e.g., if the family
participated in the initial Ha's S5
program for 2 vears, the receiving HA's
contract will be for 2 years),

Where the relocating family remains
in the F55 program of the initial HA, If
tha relocating family remains a
participant in the initial HA's F58
program, there will be only one contract
of participation—the contract of
participation with the initia} HA.

Disposition of forfeited FS8 account
furds. If the term of the contract of
participation, including anv extension
thereof, expires and the family is still
receiving weifare assistance, or if the
family is terminated from the receiving
HA’s F35 program because the family
did not fulfill its abligations under the
contract of participation, the account
will revert to the ACC project reserve
account of the HA who is using funds
under its ACC to provide section 8
assistance. )

Monitoring the family’s progress. The
HA, which is responsible for monitoring
the family’s progress under the cantract,
is the agency that operates the F53
program in which the family is
participating, and that has entered into
a contract of participation with the
family. If the relocating family remains
in the FSS program of the initial HA
then that agency continues to he
responsible for interacting with and
monitoring the progress of the family,

Comment. One commenter stated that
the FSS rule should provide that a
section 8 FSS family relocating to
another HA’s jurisdiction, which does
not operate &n FSS program, or whose
FSS program does not offer the services
nseded by the family, does not
necessarily forfeit section 3 housing
assistance. The commenter stated that
there may be circumstances when an
FSS family must move into a new
jurisdiction in order to be closer to a
hospital providing particular treatment
for a family member, and the new
juzrisdiction may not provide the F88
services needed by the family, Two
commenter stated that the FSS rule
should permit the initia] HA to
lerminate not only the family’s FS$
participation under the initial HA's FS3
program, but section 8 housing
assistance,

Response. The statute and thess
implementing regulations provide that
families not meeting their obligations
under the FSS contract of participation
may, at the sole option of the HA, be
terminated from the FSS program and
the section 8 program, The Department
intends that FSS families ara not to he
penalized in exercising their right to

portability, solsly because they cannot
participate in the FSS program in their
new location. A family’s housing
assistance should not be terminated in
this situation, However, ifa family is
subject to termination in the FSS
program because of failure o meet &
contract obligation, the family should
not be allowsd to use & portability move
to aveld the consequencas of such
failure; in this instance, the PHA may
exarcise its authority to terminate rental
assistance.

Comment. Four commenters stated
that the FSS ruls should provide that
section 8 owners may incorporate
additional provisions in the lease of
saction 8 families participating in the
FSS program upon their enroliment in
the program. The commenters
recommended that one of the provisions
would be that in the case of conflict
between the lease and the FSS contract,
the lease prevails. Another commenter
stated that the lsase should clarify that
the lease and grievance provisions that
cwrrently apply, may not be waived or
suspended for FS$ participants,

Response. The FSS contract of
participation contains a provision that
in the case of conflict between tha
provisions of the contract of
participation and the applicable lease,
the provisions of the leasa prevail. The
Department declines to include this
provision in the FS5 ruls, This is s
contract provision, and therefore, is
appropriately contained in the contract
of participation, With respect to the last
tomment, as noted earlier in this
preamble, the grievance and informal
hearing procedures that are applicable
to section 8 program participants and
public/Indian housing program
participants automatically apply to FSS
participants,

Section XI. PHA/THA Incentive Award .
Allocation

Comment. One commenter stated that
the NAHA directed that at least 10
percent of all new units in FY 1951 and
FY 1992 ba sat asids for the FS3
program. The commenter stated that
HUD exceeded the 10 percent
requirement, and provided for 50
percent of new units in FY 1991 and FY
1892 {o be raserved for the F53 program,
. Hesponse. The 10 percent requirement
set forth in the NAHA was the
minimum percentage of units that could
be resgwa§ for the FSS program. Ths
Department had the option to increase
this percentage at its discretion.
Considering the response from HAs to
the FY 1997 end FY 1692 FSS incentivs
award completions, the Department
belisves that it mads the correct

declsion to increase the percentaga of
units reserved for the F58 program,

Comment. Two commenters asked
what the consequencss would be if they
ware awarded 50 units for the FSS
pregram, but could only recruit 23
farnilies,

Hesponse. In accordance with
instructions from Headquarters, sach
HUD Field Office may authorize an HA
Lo operate a smaller size program if the
Field Office determines that the HA is
unable to operate an FSS program equal
to the number of new units awarded.
However, the Department expects the
HA to make a good faith effort to
encourage family participation in the
program.

Section ¥1I. Allowable PHANHA Fees
and Costs

Comment. The majority of the
commenters complained that the
allowable section 8 administrative fees
would not cover the costs of
administering the FSS program. Sevaral
of the commenters stated that units
received under the FSS program should
not ba subject to the blsnded rate
calculations. Ninetesn commenters
offered suggestions on how additional
feos could be raised to assist HAs with
covering the administrative costs of the
program. Thess comments included
deducting a percentage of the family's
FS8 account, retaining a percentaga of
the interest on FSS accounts, and
retaining forfeited FSS account
amounts.

fesponse. The Department
understands the commenter's concern
ahout the costs of implementation and
operation of the program. However, the
FSS statute and appropriations acts
establish the allowable FSS
administrative costs and fees. Similarly,
the F585 statute provides for the
establishment of an FSS account, and
provides for funds {the amount of which
is determined as discussed in following
Section XU of this preamble) to be
placed in an interest-bearing account by
the HA on behalf of the FS§ family. The:
Department expects that its own
coordinative efforts with other Federal
agencies, and the coordinative efforts of
HAs will result in financial support
from other sources that will help HAs
mest the administrative costs of the FSS
program,

Lomment, One commenter stated that
the FSS rule should clarify that the
amount allocated for preliminary
expenses (preliminary fee) applies to
sach naw FSS participant. Another
commenter steted that the time frama
allowsd to use preliminary fees should
be increased from 90 days to a ons year
period, at least for the frst five-year FS§
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program that is implemented by each
1A, Another commenter stated that to
further assist HAs, preliminary fess
should be available for sll 53
participanis whether they are selected
from the waiting st or are current
tenants.

Response. The preliminary fee applies
10 each new unit, not 1o each FS5
participant. HAs receive the preliminary
fwes for all pew units. They receive
thesa fees whother or not they are using
tha new units for the FE85 program, &F
are using existing units for the F88
program. {Agsin, the new units only
determine the minimum size of an HA's
¥83 progrem.) There is no 90 day
limitation on the use of preliminary
faas.

fection LI Family Self-Sufficiency
Accounis

(A} Esteblishiment of Account

Comment. One commenter asked
whether the amounts placed in the FSS
account constituted a double subsidy to
the femily.

Response. The F35 amount is nat
funded from appropriations by the
Congress. As provided by the FS3
statute, the amount placed in the S8
account represents a portion of the
famnily's rent.

In the public and Indian housing Fss
programs, FSS femilies are charged Tent
by the HA in accordance with the
procedures utilized by the HA inils
non-FSS programs, and the HA credits
the applicable portion of the tensnt’s
romt to the PSS account. For purposes of
reporting the total monthly rent roilin
the calculation of operating subsidy
gligibility under the PFS, an HA will be
llawed 1o exclude the amount credited
io the FSS account. While the F55
scoounts are funded through
appropriation, the exclusion of
increases in family income will have en
impact on operating subsidy
requirements.

in the section 8 programs, F55
families will pay rent lo the owners in
sccordance with the procedures utitized
by the HAin its non-FSS saction B
programs, and the HA's housing
assisiance payment to the owner will be
calculated in accordance with these
normal procedures, The HA will use
housing assistance funds paid by HUD
for the FSS5 deposits, .

Comment. Five commentars stated
that HAs should not be involved in the
escrawing money for tenants. Other
commenters pxpressed concern that the
¥5S aceount would present a significant
accounting burden,

Response. The FSS statute directs the
HA to establish an “escrow savings”

account on behslf of sach participating
family. The Department notes that the
sscrowing of funds by an HA is not
unigue to the FS3 program. Hasholda
variety of funds in trusi, such as
security deposits, homeownership
reserve accounts, and homsownership
equity accounts. The HA's accounting
systern include procedures for keeping
track of such funds {a.g.. establishing
individual family sub-accounts in the
sccounting records, investment of funds
in HUD-approved investments, craditing
of interest sarned to participating
families, and the terms of withdrawal).
HAs may contract with another
organization 1o undertake this work;
however, the overall responsibility for
establishment and administration of the
PSS accounts remains with the HA.

Comment, Fifteen commenters
requested that the Depertment
raexamine this component of the FS5
program, which they stated was not an
incentive to self-sufficiency. 4
additional three commenters stated that
the FSS account would not teach
participanis how io save money. Other
commaniers ;}mposad alternative
machanisms to the FSS account, which
they belisved creale an incentive to
ohtain self-sufficiency. Four
commenters stated that the FSS rule
should provide for the option of
establishing a separate F535 sccount for
each participating family or a
commnunity account for all participating
familiss. Twenty-two commenters stated
that the FSS account provisions in the
FSS Cuidelines wers unclear, did not
addrass tha tax consaquences of the F55
account, and fsilad to provide adequals
guidance concerning disposition of the
¥38 secount funds in the svent of death
of the bead of the family, or in the event
of separation or diverce. Six
commmenters stated that the confusion
surrounding the F35 account results in
part from the use of certain terms,
which require clarification.

Response. The F55 account isa
statutorily required componsnt of the
FSS progran, The P55 statuts provides
for the establishiment of an "escrow
savings” account, and provides the basis
for determining the escrow amount.
Accordingly, the Department hasno
authority to eliminate this component of
the FSS program. However, ihe 1992
Act ammendment to the F535 program
requires that HAs shall establish & plan
to offer incentives to families to
participate in the F35 program. Tha
plan must include the astablishmeni of
an escrow savings account, as provided
in the FSS statute, and may include
other incentives designed by the HA.

At the time of publication of the F35
Guidelines, the Department bad not

received & ruling from the IRS of the tax
consequences, if any, on the FS5
account. The IRS revently issued an
opinion to the Department o0 this
subject, and the content of this opinion
is incorporated in this responsa.

With respect to the other concemns
expressed by the commenters on the
¥SS sccount, the Department has
reviewsd the escrow sccount provision
of the FSS Guidelines, and bas made
certain revisions to this section in the
FS8 rule. The Department believes that
the revised language clarifies the issues
raised by the commenters. The
following, bowever, alsc responds 1o the
guestions raised by the commenters.

Type of FSS occount. There was 0o
requirement under the F55 Guidelines
that the HA maintain a separate F55
sccount for each FSS family. Under tha
¥55 Guidelines, HAs wers given the
option to combine the fiznds being held
for al] FSS families into & single
depositery account in 8 financisl
institution, of maintain a separals
depository account in a financial
institution for eech family. The F55 ruie
removes this option and requires HAs 16
combins the funds being held for all
FSS families into a single deposilory
account. This change was made in
response to the ruling by the IRS, 28
discussed later in this response (see
discussion under “Tax Consequences of
FSS account’), which indicates that F35
funds may be subject to Federal income
tax if the HA sstablishes a separale
sccount for sach participant.

Investment of FS5 account funds. The
FSS ruls provides that the HA must
deposit the F53 sccount funds in one or
mare of the HUD approved invesimenis
listed in Handbook 7475.1 REV. This
handbook can be obtained from the
HUD Field Office, Tha total of the F53
account funds will be supported in the
HA accounting records by a subsidiary
ledger showing the account halance
applicable to each FSS family.
vestmant income shall be credited
periodically, but no less than annually.
to each participating farnily’s FS5
account

The invesiment income for the
combined FSS funds for the pesiod will
be provated and credited to each
family’s F55 account based on the
balancs in each eccount at the end of
the period for which the investment
income is provated. In cases whare the
ienant has & public housing account
receivahle balance representing one or
more unpaid montbly payments, or the
section B family does not pay the rent
to the swner or other amounts due
under the lease, the balance in the
fammily’s FSS account shall be raduced
by that amount prior to prorating the
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income, {This is the sama basis outlined
in Low-Rent Housing Accounting
Handbook 1M 75101, Chapter 16,
Section 8, Appendix 1 and Chapter 18,
Section 8, Appendix 1, for proration of
investmen! income sarned on
homebuyer resarva funds hgld by ths
HalL

Colculation of the FS3 account credit,
During the term of the contract of )
participation, HAs calculate the F58
account contribution amouats for sach
FSS family using HUD's FS8 acoount
credit worksheet, which was distributed
1o HAs by Notice PIH 9147, issusd on
November 12, 1991, Tha warkshest will
be raissued to reflact the changes to the
FSS account contained in the final ryle,
The amount of the FSS account credit
varies depending on the income of the
family, and is based only an increasss
of earned incoms since the date of
execution of the contract of
participation,

Whenever the HA conducts an annual
reexamination or an interim
redetermination of income for an FSS
family during the term of the contract of
participation, the HA must compute the
monthly FSS sccount credit using the
credit workshoet, [The annyal
reexaminston or interim
redetermination of income will be
conducted in accordance with the
regulations governing the saction 8
programs and public/Indian housing
programs. See 24 CFR 882.212, 887.355,
887.357, 905,315, 960.209.) If the family
had one or more interim
redsterminations of income in the
twelve months since the last annual
reexamination, then the monthly
amount shown on line 12 o7 13 of the
cradit worksheet will vary during the
year. Otherwise, the monihly amount
will be the same for the entire 12 month
period. .

Tax consequences of FSS account.
The Department requested an opinicn
from the IRS on the possible tax
consequences of FSS accounts
established under the FSS program, In
an opinion issued May 8, 1992, the
Office of Chief Counsel of the IRS
responded to the Department’s ingquiry

on the tax consequences of FS$ account,

The IRS stated that the ¥SS agconnt
arrangement provided by the FSS
guidelines is not considered & trust
under the Internal Revenue Code, and
that HAs are not required to rapart the
interest eamned on the sccounts. On this
issue, the May 8, 1992 opinion jetter
specifically provided as follows:

{Aln sscrow amangement of the kind
described in the [F5E] program guldelines
will not be considered g trust under section
841fa} of the [Internal Revenue] Code ang
ssction 301.7701-4(z} of the regulations fon

procedins and administration]. and the
PHAS/THAS are not reguired io report the
interest sarned fn the FSS Accounts az
income subject io taxation under section
841{a) of the Code. Becauss the TS5
Accounts are not trusts, the accounts se 6oL
grantor frusts.

However, section #888{z) of the Cods
states that ‘injothing in any provision of law
shall be construed as providing that an
8scrow account, settlerient fund, or similar
fund is not subject to current income tax, The
Secretary shall prescribe regulations
providing for the taxation of any such
account or fund whether a5 3 grantor trost ar
ctherwisa.’ Section 4623! 2} applies to funds
sstablished on or sfter August 15, 1986.

- On February 14, 1992, the {nternal
Revenue] Servica issusd proposad
regulations under section 4688{g] of the
Cods. Thesa proposed regulations, howsver,
do not address escrow accounts of g type
similar to the F58 Accounts. Therefars, we
cantot provide a definitive answer g1 this
iime as to whether the FSS Accounts may be
subject ta potential liakility under section
468B{b) of the Coda,

The IRS also stated that the funds in
the FSS account fund are not included
in the gross income of the FSS families
because these funds gualify as welfare
benefits. Therefore, F3S families will
not have to pay taxes on the FSS
account balances, evan when families
receive a cash payment. On this {ssus,
the May &, 1992 opinion letter stated, in
relevant part, as follows:

Welfere bonefits are not included in a
taxpayer’s gross income. * * * When
considering whether & program’s
disbursernents fall within the walfare
bonefits exclusion, four factors must be
examined: {1} the source of the funds for the
Emgmzn; (2} the circumstances of the

eneficiaries of the program; {3} whether the
payments are compensation for services; and
{4) the intent of Congress in astablishing the
program,
# ® 1 ® -

If the PHAs end IHAs do not establish a
separate account for each participant {Le.,
assuming the participants have no pressnt
interest in ths funds held in escrow}, end if
the benefits are needs based, the
disbursements {including the interest) ars
welfare benefits and are not includible in the
gross income of the recipients, i

Finally, the IRS advised that a filing
of Form 1099 was not required for the
FS8 account funds. The May 8, 1902
opinian letter stated as follows: ,

Under section 6041 of the Cods, peyors of
fixed or determinable gains, profits, znd
income ageregating $600 or more are required
io file Forms 1099 with the Internal Rovenos
Servics.

Distributicns that are not Includibia in tha
gross incoma of the 3§ program
participants, es discussed above, ars not
regaired to be reported on Fermg 1093, This
conclusiun also apphes to the scowmslated
interest in the F88 Acosunts unless & partion

of the diswribution is specificslly allocated 1
itarest,

In view of the languags of the IRS
opinion—"if the PHAs and 1HAs do not
establish a saparate account for each
participant”—the F5S rule, as noted
abova, requires the HA o deposit the
F38 funds for sach participating family
into a single depository account, The
Information provided by the I2S on the
tax status of the FS3 account is not part
of the FSS ruls, but is being
incarporated in the F8S handbooks and
guidebooks,

Disposition of FSS account funds
Upoa termination from FSS program. in
the event a family is terminated from
the FS5 program or is stil] receiving
welfare assistance by the date of
expiration of the term of the contract or
participation, including any extension
thereof, the dispasition of the FSS§
account would he es follows.

In the section & FSS program, the FSS
sccount funds will be treated as
additional program receipts for payment
of program expenses under tha HA .
budget and will be credited to the HA’s
ACC project reserve account,

In the public and Indian housing
program, the FSS sccounts funds will be
cradited to the HA's operating reserves
and counted as other incoms in the
calculation of PFS operating subsidy
eligibility for the next budget vear.

Disposition of FSS account in the
event of break-up of the femily. 1t is
impossible within the context of the
rule to address ell the various
circurnstances which may arise, and
which may bring into issue ownership
of the FSS account. The FSS Guidelines
addressed FSS§ eccount succession
rights if the head of the FSS femily
ceased living in the assisted housing
unit, and the FSS rule incorporates this

-provision. However, the rule cannot

address every circumstance that may
trigger succession rights. The
Department’s program handbooks will
provide further guidance on spectfic
circumstances involving this issue, and
the HA may contact the HUD Field
Offices for additional guidance on this
matisr,

Comment. One commsnter expressed
concern that creditors may make claims
on the FSS eccounts which would result
in HAs incurring lsgal costs to
determins entitlement to the funds. The
commenter asked whether in such
situations the HA could deduct legal
faes from funds in the FSS account.

flesponse. The HA may not deduct
legal foes from funds in the FSS account
ta cover eny edministrative costs,
including legal costs, involved in the
operafion of the FSS program, The FS3
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statute provides for the FS5 gooount io
he pstablished for the FSS family, and
vse of ths FSS account funds 1s Himitad
by the FSS statute for the benefit of the
F55 family, as such time as the family
fulfills its obligations under the contract
of participation, and ls o longer &
recipient of welfare assistance. i

Comment. Five commenters asked
whether the F&5 account would be
counted as income or an asset affecting
he family’s sligibility for other
assisiance or programs.

Response, The answer to this guestien
depends upon the specific benefit
program et issue, and the laws
zovarning thet prograrn.

With respect to the AFDC and
Medicaid programs, which are
administerad by HHS, the Depariment
requested that HHS issue guidance io
Seate officials clarifying how F55
accounts would affect bensfits under
these two programs, In a letter daied
April 27, 1892, the Secretary of HHS
replied in relevant part as follows:

In the spisit of our Memorandum of
tinderstanding, we pre issuing written
clarification to both State welfare and
Medicaid agencies advising that the money
in an FS$ family's escrow account would not
be considerad 1o be available incoms of
resources under AFDC and Medicaid
reguiations so long &s the famnily lacks the
lagal zbility to use the money for its suppont
and maintenancs.

¥or programs other than AFDC and

fedicaid , the laws governing the
specific bensiit program at issus must
e examined to determine whether the
7SS account is classified as income for
purposss of thls program, Where HUD
fetermines the effect of the FS5 account
funds on other benefit programs, HUD
Hepdguarters will advise its Field
Offices, and these offices, in turn, will
advise participating Has.

Comment. A few commentars
expressed concern about possible
conflict with State laws with respect to
i1 establishment end administration of
the FE5 accounts,

Hesponse. The F55 account under the
F58 program is not the type of “escrow
account” for which States generally
impose righd requirements with respect
t5 the structure of the account and the
dishursement of funds, However, sach
HA should consult its legal counsel for
further guidance on the this issus.

i8] Amount of F55 Credit

Comment. Two commenters staled
that the FSS statute does not require the
family to be & contributor to the F85
account. The commenters stated that,
under the F58 Guidelines, the family
appears to pay into the FS5 account 30
percent of their newly increased

income. The commenters stated that this
is ponirary to the F55 statule which
prohibits consideration of ingreases o
garned income in calculating what 8
tenant is supposed to pay for rent. The
commenters stated that the statuls
simply establishes the F58 scoount, i
does not say that the tenant must be the
contributor.

Response. The F5G statute provides:

For sach participating family whose
monthiy adjusted income is less than 50
percent of the ares median lncoms, the
Hiffarence hatween 30 percent of the adjusted
income of the participating family shail bs
piaced in 83 inigrast-hearing escrow account
sstablished by the public kousing agescy on
behalf of the participating family. For
famnilies with incomas between 3G and 80
percent of the area median incoms, the
Secretary shall provide for escrow of the
difference between 30 percent of the family
income and the amount peid by the family
for rent as determined by the Secretary nnder
paragraph (1) {paragraph {311 of Section
554},

The method for determination of the
¥§5 account credit as set forth in the
FS8 Guidelines and the FFS nile is
consistont with the language of the F35
etatute. The amount of the FSS family’s
incraased earned incora that is going 1o
the HA is not rental incomes; it is the
FS3 account credit, The FSS account is
similar to @ savings account, and, as
such, is a central component of the F35
program, Having a portion ofthe F55
family's increased sarned income
placed in the F55 account isan
{ncentiva to the family for becoming
self.sufficient. Undar the F55 program,
the family gains a reward {the F35
account funds) for fulfilling the
obligations undert the contract of
participation, and becoming
independent of welfare assistance.
Holding the FS5 family’s rent at its pre-
employment level, whils funding the
F3$ account from elsewhere, would not
demonstrate the value of work and
saving for the future. In addition, the
Congress did not provids, nor did it
sndicate in the FS8 autherizing statuls
that it would provide, an additional
source of funds for the F55 accounts,

Comment. Saveral commentars
criticized the computation of the F38
account as set forth in the F85
Guidslines, and requested that this
method be simpiified in the rule. The
commenters statad that the Guidelines

rovide a much more cumbersems
method for computing the FS5 account
cradit amonnt than the statute requires.

Response. In the F85 riilg, the
Department bas revised and clerified the
method of computation of the FS5
accoun? credit amouni.

Comment. One commaenter stated that
while the F$S Guidelines address the

caloulation of escrow credit, they do not
address the caloulation of tenant rent.

Response. Contributions toward the
rants for FSS participanis ame calculated
in the same way as contributions toward
rents for non-FS§ participants, As

amnily income increasss, family
contributions toward rents will Increase
in accordance with the applicable
provisions of 24 CFR parts 813, 887,
505, and $13.

Comment. One commenter stated that
the Department needs to provida a
mechanism for HAs to collect the
monies to be placed in the section 8
families’ FSS accounts, Six commenters
expressed concern about what action 1o
izke if the FAS family refuses to pay the
98 seoount credil amount.

Response. The HA does not collect
the FSS account funds from the tenant.
In the public/Indian housing 85
programs, the HA coliects tha rent and
credits a portion of the rent 10 the F55
sccount, In the section 8 FSS program,
the PHA will use the housing assistance
funds paid by HUD for the FS5 account
credit. 1f the FSS family does not pay
vhe Full tenant rent or cther amounts
due undsr the lease, and the HA decides
Aot to terminate the family from the FS8
program, the F35 account halance
would he reduced by the amount of any
unpaid tenent Tents of other amounis
due under the lease,

{C} Investment of Funds in F58
Acrounis

Np COmIMEnis were received on this
subseciion,

(Dj Disposition of FS5 Accounts
(1) (Withdrawal} -

Comment. One commenter stated that
ihe FSS rule should clarify that if a
family hulfills its obligations under the
contract of participation, the
dishursement of F$S funds to the family
‘s not discrotionary on the part of the
HA. The commenier expressed conCEIn
about the language in the TES
Guidelines which provides that the F88
account “may be paid” to the head of
the participating family. Another
commenter stated that the rule should
clarify that F55 sccount funds may be
dishursed bafors expiration of the five-
year contract i all obligations under the
contract have been mel. Two
commenters stated that the rule should
perrmit tenants and HAs Lo draw on
funds in the FSS5 accounts in emergency
situations. Seven commenters stated
that the rule should provide for the F55
account funds to be made available to
Samilies who fulfill the terms of the F58
contract, but still require soms form of
housing assistance.
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Hesponse. The F35 rule clerifies that
the A must pay the FSS account funds
to the F5S family, minus any accounts
owed to the HA (g.g., for any unpaid
rent, tenant damage o1 section 8 vacancy
loss} when (1] the family has fulfilled it
obligations under the contract of
participation, and {2} the family is no
ionger a recipient of walfars,

With respect to the issues of
withdrawal of F85 zccount funds in
emargency situation and dishbursemen
of the funds of families who fulfilled the
terms of the cortract but still raquire
housing assistanca, the FS5 statute, as
amended by the 1932 Act, permits the
HA 10 make certain amounts in the FSS
account available to the participating
family before full performanca of the
family’s obligstions under the contract if
{1} the family has complied with and
complated interim goals set forth in the
contract, and (2) the need for early
withdrawal of 2 portion of the FS5
account funds is for purposes consistent
with tha contract. Expenditure of g
portion of the FSS account funds for
purposes consistent with the contract
would includs expenditures for higher
education {e.g., college, graduate
school}, job training or business
development.

Comument, One counmenter stated that
the F38 rule should clasify that no
escrow credit will be given for any
period in which the FSS family has
failed to comply with the obligations
under the FSS contract, the Isase or the
certificate/voucher. The commenter
stated that ne retroactive rent charges
stemming from failure to report or
inaccurate reporting of income should
be paid to the FSS account.

esponze. Under HUIYs section 8 and
public/Indian housing programs, failure
to report all incoms constitutes fraud.
“The commission of fraud is grounds for
termination from the section 8
ﬁrogmms, the public and Indian

ousing programs, and the FS§

program. if the HA does not wish 1o
terminate the section 8 subsidy, or evict
the family from public or Indian
housing, the HA may terminate the
faraily from the FSS progrem. An HA's
policies with respect to these issues
should be included in the FSS§ Action
Plan or in the section 8 administrative
plan. In any event, the HA must not
credit the family’s FS8 account with any
poriion of the back rent, -

Comment. Eight commenters siated
that the FS8 rule should esteblish
stipulations on the use of FS3 account
funds. The commentars stated that the
F88 account funds should ba targeted
for education, homeownership
downpayments or home improvement
projects,

Response, The FSE statuts does nat
provida the Dapartment with the
discretion to Lmpose stipulations on the
family's use of its F5S account funds,
exeept with the respect to the section 8
homeownership program reforemeed
eariier in this preamble,

{2} {Succession)
Comment. Ons commenter staled that

“the succession provision in the FSS

Guidelines assigns tos liberal & right o
the FSS family by allowing remaining
family members to continus OCCUpRACY
in the unit, and to assume entitlement
1o the FSS sccount if ths head of the
femily leaves. The commenter
recommended that this provision be
strexgthened (o require that the
remmaining famlily members must meet
the criteria established by the HA for
romaining family members under its
admission and occupancy policy.
Hesponse, The Depaniment disagrees
with the commenter that the succession
provision is too liberal. This section
rovides that the members of the family
who remain in the assisted unit after the
initial head of the family has departad,
end after consuliation with the HA,
shall have the right to designate another
family member to receive the FSS
account funds, I the HA determines
that the other msmbers of the family
who executed individual training and
sarvices pians did not mest their
obligations under thess plans {which are
part of the contract of participation}, or
that the newly designated head of the
family is unwilling to become amployed
or otherwise meet its obligations under
the contract, the HA may terminate the
family's participation in the FSS
program, and under the section § FSS
program, the HA may terminate the
family’s section 8 housing assistance. In
such cases, the FSS account would be

forfoited upon termination from the FSS .

pmgmm.
{3} (Forfeiture}

Comment. Two commenters asked
that the FSS rule provide additional
guidanca on the utilization and
disposition of forfeited F88 account
funds. One commenter exprassed
concern about legal challenges ta
complete forfeitars of the funds.
Another commenter suggosted that a
mechanism should be sstablished ta
bave the forfeited FSS account funds go
directly to HUD, rather than the HA, to
aveld any appearance of conflict of
interest on the part of the HA .

Hespanse, The disposition of forfeited
F55 account funds was addressed in an
earlier rasponse conceming disposition
of FSS account funds upon termination
from the FS8 program. The Department

doss not believe that it is necessary for
the F58 account funds 1o go directly to
HUD upon forfeiture. Although some
families may challengs the forfeiture of
the F53 account funds, the Department
polnts out that the FSS statute providas
for ths conditions undar which the FS3
account funds may be disbursed 1o the
family, and conversely, forfeited, if the
family fails to meet these conditions.
(&)} Waiting Pericd

Comment. Ore commenter chiscied to
ths twa year waiting period which may
be imposed upon a former participating
family who wishes to reapply for
housing assistance. Another cornmenter

uestioned HUD's authority for

permitting imposition of a waiting
period. Another commenter sugaested
that the waiting period be extended
from two to five years to stimulats mors
prudsnt usg of the FS§ account funds,

Hesponse. The F3S Cuidelines
provided the twe year waiting period as
an option, not a requirement, svailable
to HAs under the FSS program. The
Department’s authority to incorporate
this provision in the 58 Guidelines
arises from the rulemaking authority
provided by the FSS status, and the
general rulemaking authority provided
HUD under section 7(d) of the
Department of Housing and Urban
Development Act {42 U.5.C. 3535{d)).
Notwithstanding the fact that the twao
year waiting period was established as
an uption available to PHAs and the
Department has sutharity to provide for
this option, the Department has decided
to remove this option from the FSS
program since receipt of the FSS
accounts funds is no longer triggered by
the F8S family leaving assisted housing,

Section XIV. Effect of Increases in
Family Income

Comment. One commsnter expressed
concern that the increase in earned
income of the family during its
participation in the FS5S program may
count against the family in other benefit
or service programs, and result in the
participant’s ineligibility for these
Programs.,

Hesponse. The Department recognizes
that this, unfortunately, may be the case
in centain programs. However, whether
the increase in sarned incoms affects
the FSS family’s eligibility for other
benefit or service programs depends
upon the statutes and regulations
governing the particular program at
issue. As discussed earlier in the
preamble, the Secrstary of HHS has

. advised the FS8 scecunt will not ba

considered ta be available incoms or
resources under the AFDC and
Medicaid programs so long s the FS3
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v lacks the lega!l ability to usg the
ey for its support and maintenance.
i{ional information brought to the
:ntion of HUD concerning othar

. State or local benefit programs.
e mmada availeble to participating

Commeni. One commanter stated that
tha FSS tuie should mandate that
cerain PSS program related activities be
conducted on-site, such as education,
job training and child-care activities.

Hasponse. To require F85 supportive
services to be conducted on-site would
exceod the Department’s authority
provided under the F83 statute.

Section ¥V1. Reports

Comment. Four commenters stated
that the reporiing requirements imposed
by the FSS Guidelines ate excassively
burdensome. Another commenter stated
that the reporiing requirements should
include a description of the
effectivensss of the program. One
commenter stated that the reporiing
requitement needs 1o describe more
precisely the information thatis
raquired. Another commenter statad
that HUD should encourage HAs to keep
track of actual costs associated with the
program. One commentar stated that
HUD should provide a simple report
form for HAs to submit.

Response. The FSS statute requires
each HA to submit the report on the FS5
program. The report imposed by Section
X VT of the Guidelines, and also imposed
by a comparable section in FSS ruie,
requires a description of the
effectiveness of the program. The
Department is developing forms for
annual FSS reporting. These forms with
accompanying instructions will be
distributed to HAs sfter they are
finalized.

Comments on HUD Proposal

Proposal. In the preamble to the F5S
Guidelines, under the discussion of the
contract of participation (56 FR 49594),
the Department advised that it was
considering including a provision in the
FSS contract of participation, which
would provide the relocation of families
from one unit to ancther under certain
circumstances. The proposal provided
that if a FSS family is living in a public/
Indian housing unit or a project-based
certificate unit reserved for the FS8
program, the HA or the owner oftha
project-based certificate unit, may
require the FS8 family to move to
another assisted unit to make the unit
available for another FS5 family, The
Department stated that such a rmove mey
be appropriate if the FES family who is

required to relocats to apother 1nitis no
longer in need of on-site FS3 supportive
sarvices, of has failed to fulfill its
obligations under the F35 contract. The
proposal also would provide for the
relocation of non-FSS famities for the
purposa of making the unit available for
an FS5 family. The Department
specifically requested comments on this
proposal, and advised that
implementation of the proposal would
require an amendment {o the section 8
and the public/Indian housing
regulations. -

Comments. Nine commenlers
submitied comments on the proposal.
Twi commenters stated that they
supperted the proposal. The remaining
commenters, however, were concernsd
that the proposal, if implemented,
would trigger lawsuits, orata
minirmum, would eppear punitive to
thosa families who chose not to
participate in the F35 Program, Their
comments include the following:

“This propesal appears 10 gverride
the rights to which residents are entitled
rough their leases, in both section &

and public housing units. The
guidelines appear to suggest that PHAs/
1HAs and private owners may ignore
residents’ leasshold interestsina
particular unit in order to pursue
programmatic goals adopted after
agreement to the current resident’s
lease. Also the guidelines make no
mention of appropriate actions through
lease and grievance proceedings already
in place for some of these residents, of
to the requirements of state and/or local
landlord-tenant law.”

“While we understand the desire to
build in as many incentives as possible
for those families participating in FS5,
it is not an acceptable practice to movs
elready established families from their
housing in order to make Toom for
others. This would be extremely
disruptive end punitive to those '
families, whe for whatever reasons,
choose not to participate, resulting in
bad feelings toward the program and
those participating in it.”

Response. Although very few
commenters submitted comments on
this proposel, the Department has
decided not to edopt this proposal as
part of the FS5 program, at this time.

Y, {ther Matlers

Impact on the Econemy

This rule does not constitute a major
rule as that term is defined in section
1(b) of the Executive Order on Faderal
Regulations issuad by the President on
February 17, 1081, An analysis of the
rzle indicates that it would net have {13
an annual effert on the economy of $100

million or more; [2) cause a major
increass in costs or prices for
consumers, individual indusiries,
Fedaral, State or local government
agencies ur geographic regions; or {3)
have a significant adverse effect on
compstition, smployment, investman
productivity, innovation, of the abil
of the United States-based enterp?
domestic or axport markels.

Impoct on Small Entities
The Secretary, in accordance with the

fegulatory Flexibility Act (3 Usc
505{p)), has reviswed this rule before

uhlication and by approving it certifie:
that the rule will not have a significant
impact on a substantial number of smal
entitiss. The rule governs the
procedures under which FHAs {an IHA:
that glect to participate in the FS5
program) use public housing
development assistance and section 8
rental assistance, together with public
and private resources, to provide an
essistance package of housing and
supportive services, designed to enable
participating families to achieve self-
sufficiency. While this rule requires
that, commencing in FY 1993, all FHAs
receiving new rental units, or new renta
centificates and vouchers, must operate
a FSS program, this requirernent is not
based in regulation, but in statute. The
ruls provides, in accordance with
statutory authority, that PHAS may be
excepted from operating an F55

rogram, or may be permitted to operats
a small F5S program, if local
circumstances make it infeasible for the
PHA cperate an FSS5 program, if local
circumstances make it infeasible for the
PHA opsrate an F55 program of
minimum size, or any size F88 prograrn
The FSS statute, however, provides no
exemption from operation of an FSS
program solely oa the basis that a PHA
is a small PHA. The F55 statutory
requirements, as implemented by this
rule, apply to all PHAS regardless of
size.

Environmental Impact

With respect to this rule, 2 Finding of
No Significant Impact has been made in
accordance with HUD regulations al 24
CFR part 50, which implement section
102{2){c) of the National Environmental
Policy Act of 1968 (NEPA}. The ruls
does not concern the development of
public or Indian housing projacts of
Lnits to be assisted under the section 8
rental certificate or voucher programs 0
other activities with the potential for
significant physical impacts. Therule
concerns requirements for the provisior
of supportive services, which, under 24

" CFR 50.20{c) and 50.18, have been

categorically excluded from NEPA
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review of compliance under the
snvironmental lews listed in 24 CFR
50.4 due to lack of physicel impact. This
Finding of No Significant Impact is
available for public inspection between
7:30 am. and 3:20 p.om. weskdays in the
Ofiice of the Rules Docket Clerk, (ffice
of the General Counsel, Departmant of
Housing and Urben Development, room
10278, 451 Seventh Strast SW.,
Washingion, DC 20410

Executive Order 12606, The Family

Tha Genere! Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that the rule may have 2
significant impsact on the maintenance
and general wall-baing of some families.
The objective of the Family Ssif
Sufficiency srogram is assist low-
inceme familiss movs from economic
dependency to economic independsncs.
The objactive of this rule is to provide
the regulstory guidance that PHAs may
roquire to succassfully achisve the
ohjactives of this progrem. Since the
- Impact on the family is considared
beneficial, no further review under the
order is necessary,

Executive Order 12612, Federalism

The Genaral Counsel, gs the
Designated Official under section s{a} of
Executive Ordar 12612, Federalism, has
determined that this ruls would not
have substanfial, direct effects om States,
on their political subdivisions, or on
their relationship with the Fedoral
government, or on ths distribution of
powsr and responsibilities among the
various lavels of government. The ruls
is limited to implementing the
procedures under which PHAs and
1Az will oparate local Family Self
Bufficiency programs. The Family Self-
Sufficisncy program is sn assistancs
program, the chiective of which is 1o sid
familiss in oblaining sconomic
éﬂdafsn&encs by providing these
familiss with affordable housing and
supportiva services which will help
them resch this goal,

Hegulotory Agenda

This rule was listad as sequence
number 1569 in the Department’s
Semiannual Agenda of Regulations,
published on April 26, 1593 (58 FR
24382, 24435) under Executive Order
12291 end the Regulatory Flaxibility
Act,

List of Subjects
24 OFR Part 908

- Girant progrems—Indisns, Low snd
moderate incoms housing, Aged, Grant
programs—housing end community
development, Hendicapped, Indians,

Loan programs—housing and
community development, Loan
programs—Indians, Publc he
Reporting and recordkesping
requiremants.

24 UFE Part gs2

Grant programs-—housing and
community development, Public
housing, Reporting snd recordkesping
reguirsmanis,
2¢ UFR Par: 984

Grant progreme—housing and
cominurity development, Rent
subsidiss, reporting and recordkeeping
requirements,

Accordingly, title 24 of the code of
Faderai regulations is amended by
adding a new subpert R {6 part 905, and
by adding new parts 62 and 954 to read
s follows:

PARY B05—INDIAN HOUSING
PROGRALS

1. The suthority cltation for 24 CFR
part 805 is ravised to read as follows:

Authority1 42 U5 1437, 1437za,
14370b, 1437c0, 143708, 25 LIS O 450e{b};
42 U.8.0. 353541

2. A new subpart R is added to part
905 to read as follows:
Subpart R~indlan Housing Family Seit-
SuMiclancy Program

Ganarsl

805.3001  Purposs and applicability.

5053602 Program cbisctives.

8G5.3003  Definitions.

805.3004  Basic mquiremants of the PSS
progranm.

Program Development and Approval
Procedurss

205.2011  Action Plan.

9053612 Program Coordineting Commitise.
9053013 F5S5 femily sslection procedures,
805.3094  On-site faciiities.

Fragram Uperstisn

5053026 Program implementation.

05,3621 Administrative less,

505.3022 Contract of participation.

905,3024  Tolsl tenant payment and
increases ip family income.

935,305 FEB sccount.

Espurting
805.3030 Reporting.

Subpart R—Indian Housing Family
Self-Sutiiciency Program

Gansral

§305.3001  Purpose, soops, and
spolicabllity,

{8} Purpose. (1) The purpose of the
Family Self-Sufficiency (F55) program
is to promote the development of jocal
stratsgiss to coordinate the use of public
and Indian housing assistence and
housing sssistance under the section &

rental certificate and rental voucher
programs with public and private
resources, 1o anahble familias elipgih)
receive assistance under (hesa pr
to achisve sconomic independence
self-sufficiency.

{2) Tha purpose of this subpart |
implement ihe policies and procedures
applicabls to operation of a local FSS§
program under HUIs Indian housing
program.

(b} Applicability. This subpart ap
te Indian housing authaorities that elect
tc operate 2 local FS35 program, and
where such an election is mads, 1o
Indian housing assistad under the .S
Housing Act of 1837, and developed or
operatad by an IHA in an Indisn area,
as defined in 24 CFR 905.102. This
subpart does not apply to the Mutus}
Halp Homeownership Program or the
Turnkey HI Program, Indian housing
authorities that elect to participate in
the FSS program are not subject 1o
minimum program size requirements
Additionally, Indisn housing author
that received Indian housing units
under the FS5 incentive sward
compelitions are not subject to the
miniinum program size requirements.

§305.3002 Program ohiectlves.

The objective of the FS$ program is to
reduce the dependency of low-incoms
families on welfare assistance and on
section 8, public or Indian housing
assistance or any Federal, State, o7 loce]
rent or homsownership subsidies.
Under the FSS program, low-incoms
familias gre provided ooportunities for
sducation, job training, counsaling, end
other forms of secial service sssistance,
whils living in assisted housing, so that
they may obiain the sducation,
smployment, and business and soaia)
skills necessary to achieve self
sufficiancy, as this torm is defined in
§505.3003 of this subpart, Tha
Bepartment will measure the success of
& locel FSS progrsm not only by ths
number of families wheo achieve selfs
sufficiancy, but aleo by the number of
F358 femilies who, as 5 resull of
perticipation in the program, havs
family mambers who obiain their first
iob, or who obtain higher paying jobs:
#0 longer need benefits recaived under
ona or more welfare programs: obiain a
high scheol diplome or higher
education degres; or sccomplish similar
goals that will sssist the family in
obtaining sconomic independance,

§905.3003 Definltions,

As used in this subpart:

Act meens the United States Housing
Actof 1837 (42 080, 14373440

Action Flun. Bes §505.2011 of this
subpart,
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ertification means g writien
sssection based on supporting evidence,
provided by the FS5 family or the LA,
&s may be required under this subpart,
and which:

{1} Bhall be mainiained by the [HA Ip
{he case of the family’s certification, or
by HUTY in the case of the IHA's
ceriification: '

(2} Shall bs made availabls for
inspection by HUD, the THA, and the
public, a5 appropriate; gad

{3) Shali ga dsemed to be accurate for
purposes of this subpart, unless the
Sacretary or the [HA, as applicable,
determines otherwise after inspecting
the evidence and providing due notics
and opportunity for comment.

Chief executive officer (CEQ). The
CED of a unit of general local
government means the elected official or
the legally designated official, who has
the primary respousibility for the
conduct of that entity’s governmental
affairs. Exampies of the CEO of a unit
veneral local government are: the
iacted mayor of a municipality; the
-d county executive of a county:
the chairpersen of a county commission
or board in a county that has no elected
county executive; or the official
designated pursuant to lew by the
governing body of a unit of general local
government {o.g., city manager). The
CEQ for an Indian tribe is the tribal
governing official. "~

Contract of participalion means a
contract in & form approved by HUD,
entered into betwsen a participating
family and an {HA operating an FS5
program that sets forth the terms and
conditions governing participation in
the FS8 program. The contract of
participetion includes all individual
training and services plans entered inlo
between the IHA and all members of the
fzmily who will participate in the FS5
program, and which plans are attached
to the contract as exhibits. For
additional detail, see § 605.3022 of this
subpart.

Earned income means income or
earnings included in annual income
from wages, tips, salaries, other
employee compensation, and self-
employment. [Sea 24 IR 405.320{L:).}
Farned income does not include any
pension or annuity, transfer payments,
any cash or in-kind benefits, or funds
deposited in or accrued interest on the
F5S escrow account established by an
THA oo behalf of & participating family.

Effective date of contract of
participation means the first day of the
month following the montb in which
the FSS family and the IHA entered into
ihe contract of participation.

Eligible fomities mesn current
residents of Indian housing.

Enrollment means the dats that the
F55 family entered into the contract of
participetion with the TA.

Farnily Self-Sufficiency progrom of
F55 program means the program
sstablished by an THA within ils
iurisdiction to promote seif-sufficiency
among participating f2milies, including
the provision of supportive services to
these families, as authorized by section
23 of the U.5. Housing Act of 1027,

FSS pocount means the F55 escrow
account authorized by section 23 of the
Act, and as provided by §905.3025 of
this subpart.

FS3 credit means the amount credited
by the THA to the participeting family’s
F85 account.

FSS family or porticipaling Faimily
means a family tha! resides in Indian
housing, and that elacts to participate in
the FSS program, and whos? gesignatsd
head of the farnily has signed the
contract of participation.

F5S8 related service progrom migans
any program, publicly or privetsely
sponsored, that offers the kinds of
supportive services described in the
definition of “supportive services” set
forth in this § 805.3003.

F5S slots refer to the towl number of
Indian housing units that comprise the
minimum size of an JHAs Indian
housing F8S5 program.

FY means Federal Fiscal Year
{starting with Octeber 3, end ending
September 30, end designated by the
calendar year in which it ends}.

Head of FSS family means the adult
member of the FSS family who is the
head of the household for purposes of |
determining income eligibility and rent.

Housing subsidies meags assistance to
meet tha costs and expenses of
temporary shelter, rente! housing or
homeownership, including rent,
mortgage or utility payments.

HIU/D ot Department means the
Department of Housing and Urban
Development Field Offices, unless HUD
Headquarters is specified.

Indian housing quthority or IHA. See
definition in 24 CFR 803.1062.

Individual training and services plan
means a written plan that is prepared
for the head of the FSS family, and sach
adult member of the FSS family who
elects to participate in tha FSS program,
by the IHA in consultation with the
family member, and which sets forth:

{1} The supportive services to be
provided to the family member;

{2) The activities to be completed by
that family member; and

(3) The agreed upon completion dates
for the services and activities.

Each individual training and service
plan must be signed by the IHA and the

participating family member, and is
gttached 1o, and incorporated as part of
the contract of partivipation. An
individual training snd services plan
must be prepared for the head of the
F85 family,

JOBS Progrom means the job
Opportunities and Basic Skills Training
Program authorized under part ¥ of titls
iV of the Social Security Act {42 115.C
402i2)(19}.

JTEA means the Job Training
Partnership Act (28 U.S.C 15702}

Low-income family. Ses definition in
24 CFR 803.102.

Participating family. See defizition
for “F38 family” in this section.

Progrom Coordinating Comunittee or
PCC s the committes described in
§ 905.3012 of this subpart.

Public housing agency or PHA. See
definition in 24 CFR 813.102.

Secretary means the Secretary of
Housing and Urban Development.

Self-sufficiency means that an FSS
family is no longer receiving section 8,
public or Indien housing assistance, or
any Fzderal, State, or local rent or
homeownership subsidies or welfare
assistance. Achievement of self-
sufficiency, slthough an F55 program
objective, isnota condition for receipt
of the FSS account funds. (See
§ 505.3025 of this subpart.}

Supportive services megns those
appropriate services that an IHA will
make available, or cause 1o be made
available to en FSS family under a
contract of participation, and may
includs:

(1) Child care-~child care of a type -
that provides sufficient hours of
operation and sarves an appropriale
range of ages; .

{2) Transportation—Transporiation
necessary to enable participating family
members to receive svailable services,
or to commute to their places of
smployment;

{3) Fducation—remedial education;
educaticn for completion of secondary
or post sacondary schooling:

{2) Employmeni—job training,
preparation, and counsaling: job
development and placement; and
follow-up assistance after job placamesnt
and completion of the contract of
participation; -

{5) Personal we}farg»—ﬁubstanca{
alcohol sbuse treatment and counseling:

(8] Housshold skills and
management——iraining in homemaking
and parenting skills; housshold
management; and money management;

(7} Counseling—<counseling in the
argas oft

[i} The responsibilities of
homeownership:
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{11} Opportunities availabls {or
affordable renial and homeownarship in
the private housing market: and

{11} Money managament; and

{8] Other services—any other services
and resources, including case
management, ressonable
accommodations for individuals with
disabilitiss, that the IHA may determine
to b appropriate in assisting FSS
families to achieve economic
independenca and self-sulficiency,

Unit size or size of unit refers 1o the
number of bedrocms in a dwoelling unis.

Very low-income family. See
definition {n 24 CFR 905,102,

Welfore assistance means income
assistance from Federal or State welfars
programs, and includes assistance
provided under the Aid to Familiss with
Dependent Children (AFDC) Program,
Supplemental Sacurity Incoms {SSI
that is subject to an incoms aligibility
test; Medicaid, food stamps, general
assistance, or other assistance provided
under a Federal or State program
directed to meeting general living
expenses, such as food, health cars,
chiid care, but does not include
assistance solely directed to mesting
housing expenses (a.g., rent, maortgagy or
utilities payrhents), and doos not
include transitional welfare assistance
(e.g. medicaid) provided to JOBS
participants.

§905.3064 Baalc raguirernants of the £53
program.

(a) Compliones with program
regulations. An FSS program
established under this subpart shall be
operated in conformity with the
regulations of 24 CFR part 905,

%} Compliance with Action Plan. An
FSS program sstablished under this
subpart shall ba operatad in compliance
with an Action Plan, as described in
§905.3011, and provide comprehensive
supportive services as defined in
§905.3003. :

(c] Compliance with equal
opportunity requirements, An F55
program established under this subpart
shail be operated in compliance with all
applicabls Indian housing ragulationg
and &l applicable civil rights anthorities
including: the Indian Civil Rights Act of
1983 (25 1150 13001503, Tals VI of
the Civil Rights Act of 1064 (42 U.S.0°.
2000d-2000d-4), the Fair Housing Act
{42UsLC 3691--3816); section 304 of
the Rehabilitstion Act of 1873 (20 U.S.C.
794} the Age Discriminstion Act of
1975 42 11840 $101~63107); Executive
Crder 11063 on Equal Opportunity in
Housing, 27 FR 11527 {1962}, a5
amended, 46 FR 1253 {(1880]; saction
7(b) of the Indian Self-Determination
end Education Assistence Act {25 U.5.0

45G{e¥B)}; section 3 of the Housing end
Urban Development Act of 1968112
U.B.C 1701u); and the ragulations
Implementing these suthorities, (Tha
Indian Civil Rights Act epplies to [HAs
organized pursuant to tribal laws:; and
Titla VI of the Civit Rights Act of 1963

-and the Fair Housing Act applies to

siate authorized 1HAS)

Program Development and Approval
Procedures

%805.3011  Action plan.

(8) General. To participate in the FSS
program, an IMNA must have 8 HUD-
epproved Action Plan that complies
with the requirements of this section.

{b] Development of Action Plan. The
Action Plan shall be developsd by the
IHA in consultation with the chisf
oxeculive officer of the appliceble unit
of general local government, and the
Program Goordinating Committes.

{ch fnitial submission end revIsiong-—
(1) Initial submission. Unless the dates
set forth in this paragraph are sxtended
by HUD for good cause, an IHA that is
astablishing its first FSS program must
submit an Action Plan to HUD for
approval within:

{i} 90 days of notification by HUD of
approval of the IHA's application for FY
1591 or FY 1992 incentive award units:
or

(ii} If the IHA did not epply for FSS
incentive award units, within 9o days of
notification by HUD of approval of the
IHA’s first application, commencing in
FY 1993, for new Indian housing units,

{2} Hevision. Following initial
approval of the Action Plan by HUD, no
further approval of the Action Plan is
required unless the THA proposes to
make policy changes to the Action Plan,
or changss are required by HUD. Any
changss to the Action Plan must be
submitted to, and approved by HUD.

{d) Contents of P!%n. The Action Plan
shall describe the policies and
procedures of the IHA for operation of
# local FSS program, and shall contain,
af & minimum, the following
information:

(1] Family demographics—s
description of the number, siza,
characteristics, and other demographics
{including racial and ethnic data), end
the suppertive service needs of the
families expected to participate in the

FSE program;

(2) Estimate of participating
families—en astimate of the number of
sligibls F58 families who can
reasonably be expacted 1o receive
suppattive ssrvices under the FS3
program, based on availebls and
snticipeted Federsl, tribal, Stats, local,
and private resources;

{3} Eligible families from othe
sufficiency program—if applicabl
number of eligibls families, by progran
type, who are participating in Gperation
Bootstrap, Project Seif-Sufficienczy, or
any other local self-sufficiency program
who ars expected 1o agras (o axecuis a5
FS5 rontract of participation.

{4) FSS fomily selection procedures—
a statement indicating the procedures 1o
be utilized to select familiss for
participation in the FSS program,
subject to the requirements governing
the selection of F$$ families, set forth
in £905.3013.

{5} Incentives to encourage
participation—a description of the
incentives that the IHA intends to offer
eligible families to encourage their
participation in the FSS program
{incentives plan). The incentives plan
shall provide for the establishment of
the F5S account in accordance with the
requirements set forth in § 905.3025,
and other incentives, if any, designed by
the IHA. The incentives plan shall be
part of tha Action Plan,

{6} Qutreach efforts—a description of;

(i) The IHA's sfforts, including
notification and outrsach efferts, to
recruit F35 participants from among
eligible families; end

Ei} The IHA's actions to be taken to
assure that both minority and non-
minority groups are informed about the
FS55 program, and how the IHA will
meke this information known (e.g..
through door-to-door flyers, posters in
80y commaon rooms, advertisements in
newspapers of genaral circulation, as
well as any media targeted to minerity
groups). :

(7} FSS activities and supportive
services—a description of the activities
and supportive services to be provided
by both public end private rescurces to
F3S families, and identification of the

- public and private-resources, which are

expscted to provide the supportive
sarvices,

(8) Method for identification of fomily
support needs—a description of how the
FSS program will identify the needs and
deliver the services and activities
according to the needs of ths ¥S5
families;

(9} Program termination; withholding
of services; and grievance procedurgg—

_a description of the IHA's policies

concerning: termination of participation
in the FS3 program, or withholding of
supportive services on the basis of s
family’s failure to comply with the
raquirements of the contract of
gamﬁcipatéan; and the grisvance and

saring procedures available to F35
familiss.

(10} Assurances of non-interference

with rights of non-participating
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ilies—an assurance that s family’s
1o net participate in the FS5

L will not affect the family's

ien 1o Indian housing or the

y's right to ocoipancy in

rdance with its leasa.

111) Timetoble for program
Jementaticn—e timetable for
splementation of the F58 program, as
ided in § 505.3020{aK1), including
she schedule for filling FSS slots with
2ligible FSS families, as provided in
§4903.3013;

(17} Certificatior of coordination—a
certification that development of the
services and activities under the F55
program has besn coordinated with the
J0BS Frogram; the programs provided
under the JTPA: and any other relevant
aimployment, child care, transportation,
training, and education programs (e.g.,
job Training for the Homeless
Demanstration program) in the
applicable area, and that
impiemeatation will continue to be
coordinated, in order to avoid
duplication of services and activities;
and

{13} Opticna! edditional
information--such other information
that would help HUD determine ths
soundness of the IHA's proposed F55
program. .

(2] Eligitility of @ combined program.
An [HA that wishes to operate a joint
FS$S program with other IHAs may
combine its resources with ene or more
THAs to deliver supportive services
under a joint Action Plan that will
provide for the establishment and
operation of & combined FSS program
that meets the requirements of this
subpart.

(fj Single action plan. THAs
implementing buth a section 8 FS5
program and an Indian housing FSS
program may submit one Action Plan.

§905.3012 Program Coordinating
Commitias {(PCC.

{a) General. Each participating IHA
must establish & PCC whose functions
will be to assist the THA in securing
commitments of public and private
resources for the operation of the F558
program within the IEHA's jurisdiction,
including assistance in developing the
Action Plan and in implementing the
program.

() Membership—{1) Hegquired
membership. The PCC must consist of
representatives of the IHA and of
residents of Indian housing.

(2) Recommended memgers}zip.
hembership on the PCC also should
include representatives of the unit of
general local government served by the
THA, local agencies (if any) responsible
for carrying out JOBS training programs,

or programs undec tha JTPA, and other
organizations, such as other State, Iocal
or iribal welfare and employment
agencies, public and privaie education
or training institutions, child care
providers, nonpeoft service providers,
private business, and any cther public
and private service providers with
resources o assist ths F55 program,

(5) Alternative commitieg. The THA
may, in consultation with the chief
executive officer of the unit of general
local government served by the [HA,
utilize an existing entity as the PCC i
the membership of the existing entity
consists or will consist of the
individuals identified in paragraph
(b)(1) of this sectioa, and also includes
individuals from tha same or similar
organizations identified in paregraph
(2] of this section.

§905.3013 F3SS family salpction
procedures. .

{a} Preference in the F53 sefection
precess. An IHA has the option of giving
a selection prefersnce for up 10 50
percent of its F8S alots to aligible
families, as defined in § 905.3003, who
have one or more family members
currently encotled in sn FSS related
service program or on the waiting list
for such a program. The THA may limit
the selection preferenca given to
participants in and applicants for F55
related service programs o one of more
eligible FS5 related service programs.
An THA that chooses to exercise the
selection preforence option must
include the following information in its
Action Plan:

{1} The percentage of F5SS8 slots, not to
exceed 50 percent of the total number of
F55 slots, for which it will give a
selection preference;

{2} Tha%SS related service programs
to which it will give a selection
preference to the programs’ participants
and appHeants; and

{3) %}‘ e method of outreach to, and
selection of, families with one or more
members participating in the identified
programs.

{b) F5S selection without preference.
For those FSS slots for which the THA
chooses not to exercise the selection
preference provided in paragraph {a) of
this section, the F$3 slots must ba filled
with eligible families in accordance
with an objective selection system, such
as a lottery, the length of time living in
subsicized housing, or the date the
famnily expressed an interestin
participating in the F55 prograim. The
objective system to be used by the IHA
must be describad in the BHA's Action
Plan.

{c) Motivation as g selection fector. (1}
Caneral. An THA may screen families for

intersst, and motivaiion to participste in
the F4S program, provided that the
factors utilized by the THA are thoss
which solely messure the lamily’s
interest, and motvation 1o participale in
the F55 program.

(2] Permissible motivation
factors, Permitied motivatl
include reguiring attendance 2t FS5
srientation sessions or presslsction
interviews, and assigning centain tasks
which indicate the family’s willingness
to undertaks the obligations which may
bs imposad by the FSS contract of
participation (2.g., contacting job
training or educational program
referrals). However, any tasks assigned
shall be those which may be veadily
accomplishable by the family, based on
the farmily members’ educational level,
and disabilities, if any. Reasonable
accommodations must be mads for

a4 seregrang

i} factors

" individuals with mobility, manual,

sensory, speech impalrments, mental or
developmental disabilities.

{3} Prohibited motivations! screening
factors. Prohibited motivational
screening factors include the family’s
educational level, educational or
standardized motivational test results,
previous job history or job performance,
credit rating, marital status, number of
children, or other factors, such as
sensory or manual skills, and any
factors which may result in
discriminatory practices or rreatment
toward individuals with disabilities or
minority or non-minerity groups.

§905.3014 On-site facilities.

Each FHA may, subject to the approval
of HUD, rake available and utilize
commnien areas or unoccupied units in
Indian housing projects to provide
supportive services under an F3S
prograra.

Program Operation

§905.3020 Program Implemeniation.

{a} Program im plementation
deadline—{1) Program start-up. Excepl
as provided in paragraph (2)(3) of this
section, operation of a local F35
program must begin within 12 months
of notification to the IHA of HUD's
approval of the earlier of the HA's

. application for: FY 1991 incentive

award units; FY 1992 incentive award
units; or new Indian housing units
commencing with FY 1993. Operation
means that activities such as putreach,
participant selection, and enroliment
have begun, Full delivery of the
supportive services to be provided to
the total number of families required to
be served under the program need not
occur within 12 months, bal must occur
by the deadline set forth in paragraph
[a}(2]) of this section.
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{2} Full sarollment and delivery of
ervices. xcepl as provided in
paragraph (a}3) of this sertion, the THA
must have completed enrolimant of tho
total number of familiss required to be
served under the FSS pregram (based on
the minimum program size), end must
have begun delivery of the supportive
services within twe vears from the dat
of notification of approval of the
application for new Indian housing
units.

{3} Extensiono

f program deadlines for
good cause. HUD may extend the
deadiine set forth in either paragraph
{zY{ilor paragraph {3){2} of this section
ifthe THA roquesis an extonsion, and
e HUD Field Office determines that,
despite best effosts en the part of the
IHA, the developmont of new Indian
housing units will not occur within the
deadlines set furth in this paragraph {a},
the commitment by public or privata
resources to deliver supportive services
has been withdrawn, the delivery of
such services has been delayed, or other
local circumstances which the HUD
Field Office determines warrants an
extansion of the deadlines set forth in
this paragraph [a).

{b] Prograrn adminisiration. An 1HA
may employ appropriate staff, including
4 service coordinator or program
coerdinator to edminister its FSS
program, and may contrac with an
appropriste arganization to establish
and administer the FSS program,
inciuding the FSS account, as provided
by §505.3025.

§908.3021 Administrative feas,

The performance funding system
{PF5), provided under section 9{a} of the
Act, shall provids for the inclusion of
reasonable and administrative costs
incurred by IHAs in carrying out the
minimum program size of the local FS§
programs. Thesy costs are subject to
appropriations by the Congress,

§805.3022 Contractof participation.

{a) General. Each family thet is
selected to participate in an FSS
program must enter into a contract of
participation with the IHA that operaies
the FSS program in which the family
will participate. The contract of
participation shall be signed by the head
of the FS§ family, .

(b} Form nad content of contract—1)}
General. The contract of participation,
which incorporates the individual
‘raining and services plan, shall be in
the form prescribed by HUD, and shall
sel forth the principal terms and
conditions governing participation in
the ¥58 program, including the rights
and responsibilities of the £33 family
snd of the IHA, ths services to bs

provided o, and the activitiss ta be
complated by, the head of the F55
family, and sach 2dult member of the
family who slecis to participzie in the
program,

{2} Interirn gocls. The individual
training and services plan, Incorporated
in the contract of participation, shal]
establish specific interim and final goals
by which the 1HA, and the family, may
mecsuse the family’s progress toward
fulfilling its obligations under the
contract of participation, end becoming
self-sufficient. For each participsating
FS5 family that is a rocipient of welfare
assistance, the IHA must esteblish as an
interim goal that the family become
independant from welifare assistancs
and remain indapendent from welfare
assistance for at least one year befors
expiration of the term of the contract of
participation. including any extension
thersof. :

(3) Compliance with lease terms. The
contract of participation shall provide
that one of the obligations of the FSS
family is to comply with the terms end
conditisns of the Indian housing lease.

{4) Empicyment obligation. (i) Head of

family’s obligation. The head of the FSS
{amily shall be required under the .
contract of participation to seek and
maintain suitable employment during
the term of the contract and any
extension thereof. Althoush other
members of the FS§ family may seek
&nd maintain employment during the
tern of the contract, only the head of
the FSS family is required to seek and
maintain suitabis employment.

(i) Seek employment. The obligation
to seek employment means that the
head of the FSS family has applied for
employment, attended job interviews,
and has otherwise foliowed threugh on
employment opportunities.

(i1i) Determination of suitable
employment. A determination of
suitable employment shall be made by
the THA based on the skiils, education,
and job training of the individual that
has been designated the head of the FsSy
family, and based on the svaileble job
ppporiunities within the jurisdiction
served by the IHA,

{5} Consequences of nencomplionce
with contract. The contract of
participation shall specify that if the
F53 family fails to comply with the
terms and conditions of the contract of
paﬂiciyaﬁan, tha THA may:

{i} Withhald the supportive services;
or

{ii] Terminata the family’s
participation in the FSS program.

{c} Contract tem. The contract of
participation shall provida that esch
FSS family will be required to fulR]l
thoss obligations to which the

participating family has committed
itself under the contract of pariicipation
10 fater than § years after the effective
date of the cantract,

d] Contract extersion. The IHA shali
in writing, extend tha term of tha
contract of participation for a pericd no:
to exceed two years for any FS8 family
that requests, in writing, an extension of
the contract, provided that the [HA
finds that good cause exists for granting
the extension. The family's written
request for an extension must include s
description of the need for the
extension. As used in this peragraph (d},
“good cause™ means circumstances
beyond the control of the F83 family, a3
determined by the IHA, such as a
seripus iilness or involuntary loss of
empleynient. Extension of the contrac:
of participation will entitls the F§3
farmily 1o continue to have amounts
credited to the family's FSS account in
accordance with § 905.3025.

(e} Unavailability of supportive
services-~{1) Good faith effort to replace
unavailoble services. If a social service
agency fails to deliver the supportive
services pledged under an FS$ family
member's individual training and
services plan, the THA shall make a good
faith effort ta obtain these services from
another agency.

(2) Assessment of necessity of
services. If the THA is unable to abtain
the services from another agency, the
THA shall reassess the family member's
needs, and detennine whether other
availeble services would achieve the
sama purpose. If other available sarvices
would not achieve the sarne purpaesa,
the IHA shall determine whether the
unavailable services are integrel to the
FSS family's advancement or progress
toward self-sufficiency. If the
unavailable services are:

{i) Determined not to he integral to the
FSS family’s advancement toward self-
sufficiency, the THA shall revise the
individual training and services plan to
delete these services, and modify the
contract of participation to remove any-
ob:ligation on the part of the F58 family
to accept the unavailable services, in
accordance with paragraph {f) of this
section; or :

(i} Determined to be integral to the
F5S family’s advancement toward self-
sufficiency (which may be case if the
affectad family member is the head of
the F5S family), the IHA shall declare
the contract of participation nuil and
void,

0 Modificot/on. The A and the F3S
family may mutually agree to modify
the contract of participation. The
cantract of participation may ba
modified in writing with respect to the
individual training and services plan,

APPENDIX B
Page B - 31




Z0888

Federal Register / Vol 58, No. 101 { Thursday. ?%!ia 27,18

g3 / Rules and Regulations

the contract term in accordance with
paragraph (d} of this section, and
designation of the head of the family.

(g} Completion of the contract. The
contract of participation is considersd to
be completed, and a family’s
participatior in the F53 program is
considered to be concluded when one of
the following ocours:

{1} The F5S family has fulfiiled all of
its obligations under the contract of
participation on or before the expiration
of the contract term, including any
exiension thereol; or

{2) 30 percent of the monthly adjusted
income of the F5S family squals or
exceeds the published existing housing
fair market rent for the size of the unit
for which the FSS family qualified
based on the HA's occupancy
standards. The contract of participation
will be considered completed and the
family's participation in the FS&
program concluded on this basis even
though the contract term, including any
extension therec?, has not expired, and
the family members who have
individual training and services plans,
have not completed all the activities set
forth in their plans.

(h) Termination of the contract. The
contract of participetion may be
terminated before the expiration of the
contract term, and any extension
thereof, by:

{1} Mutual consent of the parties;

{2} The failure of the FS5 amily te
meet its obligations under the contract
of participation:

(3) The family’s withdrawal from the
TS5 program;

{4} Such other act as is deemad
inconsistent with the purpose of the
¥58 program: o7
{5} By opesation of law.

(i} Transitional supportive service
assistance, An iHA may continue to
offer to a former FS5 family who has
completed its contract of participation
and whose head of the family is
employed, appropriate FSS8 supportive
services in becoming seif-sufficient (if
the family still resides in Indian
Lousing), or in remaining seif-sufficient
(if the family no longer resides in Indian
or other assisted housing).

50053024 Total tenant payment and
inpreases in family income. |

{a) Caleulation of total tenant
payment. Total tenant payment fora
family perticipating in the FSS5 program
is determined in accordance with the
regulations set forth in §§905.315
through §05.325.

b} Increases in FS§ fomily income.
Any increase in the sarned income of an
¥55 family during its participation in an
FS§ program may not be considerad as

income or a resource of purposes of
eligibility of the F83 family for other
benefits, or amount of benefits payable
to the FSS family, under any other
program administersd by HUD, priless
the income for the FSS family equals or
exceads 80 percent of the median
income of the area {as determined by
HUD, with adjustments for smaller and
larger families).

§905.3025 FS5 account.

{a} Establishment of F55 account—{1}
General. The THA shall deposit the FS5
acceunt funds of all families
participating in the IHA's F58 program
into a single depository eccount, The
1A must deposit the F85 account
funds in ona or more of the HUD-
approved investments.

(2} Accounting for F55 account funds.
{i} Accounting records. The total of the
¥SS account funds will be supported in
the IHA accounting records by 8
subsidiary ledger showing the balance
applicable to each FS8S family. During
the term of the contract of participation,
the THA shall credit periodically, but
not less than annuelly, to each family's
FSS account, the emount of the FS3
credit determined in accordance with
paragraph (b} of this section.

(i1} Proration of investment income.
The investment income for funds in the
FSS account will be prorated and
cradited to each family’s FS5 account
based on the balance in each family’s
FSS account at the end of the period for
which the investment income is
credited.

(iii) Reduction of amounts due by F55
family. If the FSS family has not paid
the farnily contribution toWards rent, or
other emounts if any, due under the
Indian housing lease, the balance in the
family’s FSS account shall be reduced
by that amount before prorating the
interest income. If the FSS family has
frandulently under-reported income, the
amount credited to the FSS account will
be based on the income amounts
originally reperted by the FS3 family.

{3) Reporting on FS8 gceount. Each
THA will be required to make a report,
at least once annually, to each FS5
family on the status of the family’s F&5
sccount, At a minimum, the report will
include:

{i} The balance at the beginning of the
reporting period:

{ii) The amount of the family’s zent
payment that was cradited to the F53
sccount, during the reporting period,

{iii) Any deductions mads from the
sceount for amounts dus the IHA belore
interast is distributad;

{iv] The amount of interest sarned o
the account during the year; and

{v} The total in the account at the gnd
of the reporting period.

e FS5 eredit—{1) Computation of
amount. For purposes of delermining
the FSS credit, “family rent” is the total
tenant payment as defined in 24 ZFR
part 805. The FSS credit shall be
compuied as follows:

(i) For FS§ families who are very low:
income familiss, the FSS credit shall be
the amount which is the Jesser of.

{A) Thirty percent of the family’s
current monthly adjusted income less
the family rent, which is obtained by
disregarding any increase in garned
income [as defined in § §05.3003) from
the effective date of the contract of
parti .irgbaticn; or

(B) The current family rent less the
farnily rent at the time of the sifective
date of the contract of participation.

(ii} For FSS families who are low-
income families but not very low-
income families, the FSS credit shall be
the amount determined according to
paragraph ()11 of this section, but -
which shall not exceed the amount
computed for 50 percent of median
incoms.

(2) Ineligibility for FSS credit. ¥S5
famnilies who are not low-income
families shall not be entitled to any F35
credit. ’

(3) Cessation of FSS credit. The IHA
shall not make any edditional credits to
the F'SS family’s FSS account when the
FSS family has completed the contract
of participation. as defined in
§905,3022(g), or when the contract of
participation is terminated or otherwiss
nuljified,

{c} Disbursement of F55 account
funds.—{1) General The amount in an
FSS account, in excess of any amount
owed to the IHA by the FS3 family, as
pmvided in paragraph {a){3)(ii1) of this
section, shall be paid to the head of the
F35 family when the contract of
participation bas been completed as
provided in §905.3022(g}, and if, at the
fime of contract completion, the head of
FSS family submits tothe IHA a
certification, as defined in § 905.3003,
that, to the best of his or her knowladge
and belisf, no member of the FSS family
is a recipient of welfare assistance,

{2) Disbursement bsfore expiration of
contract term. () If the IHA determines
that the FSS family has fulfilled its
obligations under the contract of
participation before the expiration of the
contract term, and the head of the FSS
family submits a certification that, to the
best of his or her knowledge, no member
of the FSS family is a recipient of
welfars assistence, the amount in the
famnily’s FSS eccount, in excess of any
amount owad to the [HA by the F55
family as provided in paragraph
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if the IHA determines that the FS5
¥ has fulfilled certain interim goals
established in the contract of
participation and nesds s portion of the
FE5 account funds for purposes
consistent with the conlract of
participation, such as complistion of
fiigher eduation fie., ceilege, praduate
school), or job tralning, or to meet stert-
o expsnses involvad in crestion of s
ell business, the IHA may, at the
4's sole option, dishurse a portion of
the funds fror the family’s FSS account
to assist the family meet those sxpenses.

b

bt g
e

e

i

o

(3) Verification of family cartification.
Before disbursement of the FSS socount
funds 1o the family, the THA may veriy
that the F$S family is no longer &
recipient of walfare sasistance by
requesting coples of any documeniz
which may indicate whether the family
is recoiving any welfare gesistance, and
cuntacting welfare agenciaz,

{d} Succession 1o F35 account, I the
head of the ¥SS family reases to reside
with other family members in the Indian
housing unit, the remaining members of
the FSS family, eflor consultation with
the IHA, shall have the right to
designate ancther family member to
receive the funds in sccordance with
paragraph {1} or {2} of this section.

{e} Use of FSS account funds for
homeownership, An F8S family may use
its FSE account funds for the purchase
of 3 home, including the purchase of »
home under ops of HUD's
homeownership programs, or other
Faderal, Blate, or local homsownership
programs, unless such use is prohibited
by the statute or regulations govarpin
the particular bomeowaership program,

i) Forfeiture of F535 account funds—
(1) Conditions for forfeiture. Amounts in
the F8S account shall be forfeited upon
the socurrence of the following:

i1 The contract of participation is
terminated, as provided in § 9035.3022(=)
or § 80%.30220 ) ar

{11} Ths contract of participation is
completed by the family, as pravided in
§805.3022(g), but the FSS family is
receiving walfars assistancs st the time
of expiration of the term of the contract
of participation, including eny
axtension thersof,

{2]) Treotment of forfeited F5S acoount
Junds. 88 account funds forfaited by
the FS8 family will be credited ta the
IHA's operating resarves and counied as
other incoms in the caloulation oithe
PES operating subsidy oligihility for the
navt budget veay,

Heporting

£305.303¢ Reporting,

Each IHA thal cawies out an 753
program under this subpart shall su
to HUD, in the form prescribed by |
4 report regarding its FS5 program,
report shall include the fllowing
information:

{1} A description of the activitiss
cartied out under ihe program;

s

self-sufficlency:
(3} A description of the effertiveness

of the program in coordinating resources

of communiiias 1o assist families tn

achisve economic independence and

3

seif-sufficiency; and

{4} Any recommendations by the IHA
ot the appropriais iocal program
coordinating commities for legislative or
administzative action that would
improve the F53 program and ensure
the effactiveness of the program.

3. A new part 962 is added 10 24 OFR
to read as follows:

PARYT 862—PUBLIC HOUSING FAMILY
SELF-BUFFICIENGY PROGRAM

Bubpart A—Ganers!

S8L101  Purpose, scops, 2nd applicat ility,

B62.102 Program chjectives.

882.103 Defnitians,

862104 Basic requirsments of the P55
program,

B82.305  Minimaum program size,

Subpert B—Program Developmant and
Approvae! Procedures

862.201 Agtion Plan.

852282 Program Coordinating Commities,
SE2.200 TS5 family selection procedures,
862204 Om-site facilities.

Subpart C-Progrsm Operation

S82.307 Program implementation.

802,302 Administrativs fess,

¥82.303  Coniract of participation.

962.264 Total terant payment and increasss

in family locomae.
962.30%  FS5 gorount,
Subpart B-Ragorting
B8Z.40% Reporling.
Authority: 42 U800 14737, 14370: 42
1L3.C 38354
Subpsrt A~-{enarst

§962.181 Purpose, goaps, gnd

priicablity,

fa} Purpose. (1) The purpose of the

Femily Salf-Sufficiency (F28) program
ig to promote the development of local
sirategios to coordinsts the use of public
and Indian housing assistance and
heusing assistance under tha section 5
rental cartificate and rentel! voucher
programs with public end privata
rascurcss, to enable families sligible o

applicahie ¢
DIOErADm un
program.
(5} Scope. Beginning in FY 1993, aar
PHA that receives funding for additions)
public housing units must oparaie a
public housing FSS program, unless the

PHA recaives an excantion fram the
ram as provided in § 962,105,
onally, each PHA that rensived

funding for public housing units undes

the FY 1997 and FY 1992 755 incensive
award competitions, mast o

o~

public housing F55 pr

public housing assisted under the U
Housing Act of 1937, This part doe:
apply to Indian housing. The
reguiaticns governing Indisn heusing
F55 programs are sel forth in 24 OF
part 995, subpart K, '
§962.902 Program ohieciives.

The objective of the FSS program is to
reduce the dependency of low-incoma
familles on welfare assistance and op
section &, public or Indian housin
assislance, or any Federal, State, or Incal
rent or homeownership subsidiss.
Under the FSS program, low-income
families are provided opportunities for
education, job training, counseling, and
other forms of social service assistance,
while living in assistad bousing, so that
they may obtain the education,
smployment, and business and saoial
skills necessary to achisve salf-
sutficlency, as dofined in §9872.103 of
this subpan. The Department will
mzasure the success of 2 local FS5
program not only by the number of
famnilies who achieve self-sufficiency,
but also by the numbsr of PSS families
who, as & result of participation in the
program, have family members who
obiain thelr first job, or who ohtain
higher paving jobs; ne tonger need
benefits received under one or mors
wslfare programs; obtain & high school
diploms or higher sducstion degree; or
accomplish similar goals that will assist
the family in obtaining economic
independsnce.

§9682.10% Definiiions.

As used in this part:

Act maans the United States Housing
Act ol 1937 (42 US.C. 14371440

Action Plan. See §982.201 of this
subpart,

Certification means g written
assertion based on supporting evidence,
provided by the FSS family or the PHA,
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as may be reguired under this subpart, in local public housing self-sufficiency stiached to, and incorporeied as part of

angd which:
{1) Shail be maintained by the PHA s
e case of the family's certification, or
1100 in the case of the PHA's
ion;
11 ko made available for
ion by HUD, the PHA, and the

as appropriate; and

fihis subpart, unless the
r the PHA, as applicabls,

ce znd providing due notice
and ppportunity for comment.

Chief executive officer (CEQ). The
CEO of 2 unit of general local
government rmeans the elected official or
1y designated officisl, who has
the primary responsibility for the
duct of that entity's governmental
affairs. Examples of the CEO of 8 unit
of generzl local government are; the
olected mayor of @ municipality; the
elected county executive of a county;
the chairpesson of & county commission
or board in a county that has no elected
county executive; or the official -
designated pursuant to law by the
governing body of 8 unit of general local
government {e.g., City manager). The
CEO for an Indian tribe is the tribal
governing official.

Controct of participation means a
contract in 2 form approved by HUD,
entered into between a participating
family and 8 PHA operating an F55
program that sets forth the terms and
conditions governing participation in
the FSS program. The contract of
participation includes all individual
training and services plans entered into
between the PHA and all members of
the family who will participate in the
FSS program, and which plans are
attached to the contract of parlicipation
as exhibits. For additional detail, see
§962.303 of this subpart,

Earned income means income or
earnings included in annual income
from wages, tips, salaries, other
employes compensation, and seif-
employment. {See 24 CFR §13.106{(b}
{1}, (2) end {8).) Earned income does not
include any pension or annuity, transfer
payments, any cash or in-kind benefits,
or funds deposited in or accrued interest
on the FS$ escrow account established
ty a PHA on behalf of a participating

family.

E ffeciive date of contract of
participation means the first day of the
month following the month in which
the FSS family end the PHA entered
into the contract of participation.

Eligible families mean current
residents of public housing. Eligible
farnilies also include current residents
of public housing who are participants

a deemed to be accurate for

programs.
Frroliment means the date that the
F3S farnily sntered into the contract of
articipation with the PHA.
Family Self-Sufficiency program of
FS§ program means the program
established by & PHA within Its
jurisdiction lo promote saif-sufficiancy
among participating familles, including
the provision of supportive services to
thess famnilias, as authorized by section
23 of the U.S. Housing Act of 1837.

FSS goeount rmeans the P55 escrow
account authorized by section 23 of the
11.8. Housing Act of 1937, and as
provided by §562.305 of this subpart.

7SS credit means the amount credited
by the PHA to the participating family’s
S8 account.

FSS family or participaling family
means 2 family that resides in public
housing, and that elects to participate in
the FSS program, and whose designated
head of the family has signed ibe
contract of participation,

F5S related service program means,
any program, publicly or privately
sponsored, that offers the kinds of
supportive services described in the
definition of "supportive services” sel
forth in this §662.103.

FSS siots refer to the total number of
public housing units that comprise the
minimum size of a PHA's public
housing FSS program.

FY means Fedoral Fiscal Year
(starting with October 1, and ending
September 30, and designated by the
calendar year in which it ends).

Head of FSS family means the adult
member of the F$S family who is the
head of the household for purposes of
determining income eligibility and rent.

Housing subsidies means assistance 10
meet the costs and expenses of
temporary shelter, rentel housing or
homeowrership, including rent,
mortgage or utility payments.

HUD or‘Department means the
Department of Housing and Urban
Development Field Offices, unless HUD
Headquarters is specified.

Individual training and services plan
means a written plan that is prepared
for the hesd of the FSS family, and each
adult member of the FSS family who
elects to participate in the FS5 program,
by the PHA in consultation with the
family member, and which sets forth:

{1) The supportive services to be
provided to the family member;

{2} The activitiss to be completed by
that family membes; and ]

{3} Ths agreed upon completion datas
for the services and activities. Each
individual training and services plan
must ba signed by the PHA and the
participating family member, and is

tha contract of participation. An
Ldividual training and services plan
rust be prepared for the head of the
£55 family.
TOBS Progrom means the job
poruniies and Basic Skills Training
ram authorized under part F of title
IV of the Social Sscurnity Act 42 USC
an2{a}{18}.

JTPA means the 1ob Training
Tarinership Act (28 US.C 1579{a}).

Low-income farnily. See definition in
24 CFR 913,102,

Participating family. See definition
for “FSS family” in this section.

Program Coordinating Committee o1
PCCis the committee described in
§952.202 of this subpart,

Public housing means housing
assisted under the U.S. Housing Act of
1937, excluding housing assisted under
section 8 of the Act.

Public housing agency or PHA. See
definition in 24 CFR 613.102.

Secretary means the Secretary of
Housing and Urban Developmant.

Self-sufficiency means that an F55
samily is no longer receiving section 8,

ublic or Indian housing assistance, or
any Federal, State, or local rent o
homeownership subsidies or welfare
assistance. Achievement of self-
sufficiency, alithough an FS5 program
objective. is not & conditien for receipt
of tha FS5 account funds. {See §962.305
of this subpart.}

Supportive services means those
appropriate services that a PHA will
make available, or cause to be made
available to an FSS family under a
contract of participation, and may
include:

(1) Child care—child care of 2 type
that provides sufficient hours of
operation and serves an appropriate
range of ages;

(2) Transportation—transportation
necessary to enable & participating
family to receive available services, orto
commute to their places of employment;

{e) Education—remedial education;
education for completion of secondary
or post secondary schooling:

4} Employment—job training,
preparation, and counseling; job
development and placement; and
follow-up assistance after job placement
and completion of the contract of

ariicipation;

(5) Perscnal welfare—substance/
slcohol ahuse treatment and counseling:

(6) Household skills and
managemeni—iraining in homemaking
and parenting skills; household
management; and money management;

{7} Couriseling—counseling in the
areas of:

{iYThs responsibilities of
homeownership:
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ent, reascnable
lations for individuals with
s, that the PHA muy
to be appropriate in assisting
miies to echieve aconomic
independence snd self-zulficisncy,
Unit size of size of unit refers 16 the
aumber of bedrooms in 5 dwel i
Yery low-income family. Sse
definiion in 24 CFR 913,102
Wellas
assistancs from Federal or State walfare
programs. and includes assistance
provided under the Ald 1o Families with
Dependent Childran {AFDC) Program,
Supplemental Security Income (581
that i3 subject to an intomo sligibility
test; Medicaid, food stamps, general
assistance, or othar assistance provided
under & Foderal or State program
directsd to meeting gensral Ii ing
expenses, such as food, haal

3
AiLE

& 551

b

assistance solely direcisd 10 mesting
housing expenses {e.g., rent, maorigage or
utilities payrments), and does not
include transitional welfars assistance
{e.g.. medicaid] provided to JOBS
participants.

$562.104 Beslc requirements of s £33
Program. ’

{a) Compliznce with program
regulations: An FS3 program
estabiished under this part shall be
operated in conformity with the
regulations of this part, and the
applicable public housing regulations,
including the regulations in 24 OFR
parts 913, 880, and 3855,

b} Compliance with Action Plan. An
F'SS program estahlished under this part
shall be operated in compHance with an
Action Plan, as described in §9582.201,
and provids comprahensive supportive
services as defined in $ 062,103,

{e) Compliance with equal
opportunily requirements. An P55
program established under this part
shall be operated in compliance with
title VI of the Civil Rights Act of 1984
(42 1,50, 20004}, the Fair Housing Aot
(42 U.8.C. 3601-2612); section 504 of
the Rehabilitation Act of 1073 (Zo 180
7894]; the Age Discrimination Act of
1975 {42 U.S.C. 8101-6107); Executive
Order 11063 on Egual Clpportunity in
Housing, 27 FR 11527 {1962}, as
amended, 46 FR 1252 {1880); seciion 2
of the Housing and Urban BDevelopment
Actof 1968 (12 ULS.C, 1707u); and the

[
{

A
<
el

2 mao
pre 8 prov

in L, o Tom o

pro fthe minim

Bro in parzgraph

saction, 8 PHA shall operate 2
progr fthe minimum size a5
determined in this section

(1) Detersmining minimum program

rogram is egusllo:

{i} Tha total number of public housing
reserved in FY 139%, and each

subsequent FY; plus (if applicable)

{ii} The number of pyblic housin;
units reserved in FY 1991 and FY 1992
under the F5S incentive award
competitions,

(2} Applicable units. In determining
minimum program size, &l new public
housing rental units reserved will be
counted,

b} Mointaining minimum program
size. As the contracts of participatien for
public housing FAS farnilies are
completed or terminated, replacement
P55 families must be selected 1o
maintain the minimum program size. A
replacement family must ba selactad in
eccordance with the F3S8 family
selection procedures sel forth in
§962.203.

(c] Excoption to program operation.
{1} Upon epproval by HUD, 2 PHA will
not be required to establish and carry
oul & public housing FSS program if the
PHA provides to HUD & certification, as
defined in § 962.103, that ths
establishment and operation of an £88
program is not faasible becauss of local
circumnstances, which may include, but
are not Himited to:

(1] Lack of accessible supportive
services funding, including lack of the
availability of programs under JTPA or
JOBS;

{ii) Lack of funding for reasonable
administrative coste;

{11} Lack of cooperation by other units
of State or local government: or

{iv] Lack of interest in participating in
the FSS program on the part of eligible
families,

{2) An exception will not be granted
i HUD determines that Jocal
circumstances do not preclude the FHA
from effectively operating an FS5
program thet is smaller than the
minimum program size.

{4} Aeduction in progrom size. Upon
spproval by HUD, & PHA may be
permitied to operats & public housing
FE5 program that is smailer than the
minimum program size if the PHA

oy

i

{2) Decrease in or lack of find

i
reasonabie administrative costs;
{3) Decrease in or lack of cooperation
by other units of State or local
governmenti;

participating in the FSS program on the
part of eligible families.

(e} Review of certification records.
HUD reserves the right 1o examine,
during its management review of the
PHA, or at any time, the documentation
and data that & FHA relied on in
certifying to the infeasibility of its
asteblishing and operating an FS8
program, or of operating an FSS
program of less than minimum program
size.

Subpart B—Program Developmen? and
Approval Procedures

§962.201 Action Plan, ]

{a) Genergl, To participate in the FS$§
program, 8 PHA must have a HUD-
zpproved Action Plan that camnlies
with tha requirements of this semtion.

(b} Development of Action Plan. The
Action Plan shell be developed by ths
PHA in consultation with the chief
sxecutive officer of the applicable unit
of general local government, and the
Frogram Coerdinating Commities.

{c) Initial submission and revisions—
{1) Initicl submission. Unless the dates
sat forth in this paragraph are extendad
by HUD for good cause, 8 PHA that is

- establishing its first FSS program must

submit an Action Plan to HUD for
approval within:

- (i} 90 days of notification by HUD of
approval of the PHA’s application for
FY 1991 or FY 1992 incentive swazd
uniis; or

{ii} It the PHA did not apply for FSS
incentive award uniis, within 80 days of
notification by HUD of approval of the
PHA's Arst application, commencing in
£Y 1993, for new public housing units,

{2} Revision, Fo lowing initial
approval of the Action Plan by HUD, no
further approval of the Action Plan is
required unless the PHA proposss to
make policy changes to the Action Plan,
or changes are required by HUD. Any
changes to the Action Plan must be
submitted to, and appraved by, HUD

{d} Comtents of Plan, The Artion Plan
shall describe the policies and
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crocedures of the PHA for operation of
2 local FSS program, and shall contain,
al & minimum, the following
informetion:

1) Family demographics—a
description of the number, size,
characteristics, and other demographics
{inctuding racial and sthnic data), and
the supportive service needs of the
families expected to perticipats in the
F5S program; .

{2} Estimete of participating
fomilies—a description of the number of
sligible FS5 families who can
reasonably be expected (o receive
supportive services under the FSS5
program, based on available and
anticipated Federal, txibal, State, local,
and privats resources: -

(3) Eligible families from other self-
sufficiency program—:if epplicable, the
number of families, by program type,
who ara participating in Operation
Bootstrap, Project Self-Sufliciency, or
any other local self-sufficiency program
who are expected 1o agree to sxecute an
FS5 contract of participation.

{4) F5S family selection procedures—
2 statement indicating the procedures to
be wilized 1o select families for
participation in the ¥35 program,
subject to the reguirements governing
the selection of F53 families, set forth
in §962.203. This statement must
include a description of how the PHA's
selaction procedures ensurs that
families will be selected without regard
to race, color, religion, sex, handicap,
farnilial status, or nationsl origin.

13) Incentives to eacouroge
participation-—a description of the
incentives that the FHA’s intends to
offer eligible families to encourage their
participation in the FS5 program
{incentives plan}. The incentives plan
shall provids for the establishment of
the FSS account in eccordance with the
requirements set forth In § 952,305, and
other incentives, if any, designed by the
PHA, The incentives plan shall be part
of the Action Flan. .

{6) Outreach efforts—a description of:

{i) The PHA's efforts, including
notification and cutreach efforts, to
recruit RS participants from among
eligible families; and

gﬂ The PHA’s acticns to be taken to
assure that both minority end non-
minority groups are informed about the
758 program, 2nd how the PHA will
make this information known (e.g,
through door-to-door flyers, posters in
common rooms, advertisements in
newspapers of general clrculation, as
swell as any media tergeted to minority
- groups.). .

{73 FS5 activities nnd supportive
services——a destription of the sctivitiss
antd supportive services 1o e provided

by both public and private rescurces {0
¥SS families, and identification of the
public and privaie resources, which are
expected to provide the supportive
services.

(8] Method for identification of family

support needs—a destziption of how the
78S program will identify the needs and
deliver the services and activities
according to the nesds of the F53
families;

(9} Program termination; withhiclding
of services; and evoilable grievance
procedures—a description of the PHA's
nolicies concerning: termination of
participation in the FS5 program, o7
withholding of supportive services on
the basis of a family’s failure to comply
with the requirements of the contract of
participation; and the grievance and
hearing procedures available for FS5
families.

{10) Assurances of non-intezference
with rights of non-participating
families—an assurance that a family’s
election to not participate in the F58
program will not affect the family’s
admission to public housing or the
family’s right to ecoupancy in
accordance with its lease,

{11) Timetable for program
implementation—a timetable for
implementation of the F55 programs, as
provided in § 962.301{e}{1}, including

" the scheduls for filling F3$ slots with

eligible FSS families, &s provided in
§062.301;

(12} Certification of coordination—
cortification that development of the
services and activities under the FS3
program has been coardinated with the
JOBS Program; the programs provided
under the JTPA; and any other relevant
employment, child care, transportation,
training, and education programs [e.g.,
Job Training for the Homeless
Demonstration program) in the

~applicable area, and that

implementation will continue to be
coordinated, in order to avoid
duplication of services and actvities;

and :

(13) Opticnal additional
information-—such other information
that would help HUD determine the
soundness of the PHA’s proposed FS5
program.

{e} Eligibility of a combined program.
A PHA that wishes o operate a joint
¥S8 program with other PHAs may
combine its resources with ong or more
PHAs to deliver supportive services
under a joint Action Plan that will
provide for the establishment and
operation of a combined FS5 program
that moots the requiraments of this pari,

{f) 5ingle oction plan. PRAs
implementing both a section 8 F53
program and a public or Indlsn housing

F55 program may submit ons Action
Plan.

§962.202 Program Coordinating
Committes [POC)

{a) Generol. Each participating PHA
must establish a PCC whoss funclions
will be to assist the PHA in securing
commitments of public and private
resocurces for the operation of the F35
program within the PHA's jurisdiction,
inchiding assistance in developing the
Action Plan and in implementing the
progranm.

(5) Membership—{1} Required
memberskip. The PCC must consist of
representatives of the PHA, and the
residents of public housing. The public
housing resident representatives shall
be solicited from one or more of the
following groups:

{i) An arsa-wide or city-wide rosident
council, if one exdsts;

(i{) If the PHA will be transferring FS5
participants o vacant units in a specific
public bousing development, the
resident council or resident
management corporation, if one exisis,
of the public housing development
whers the FSS program is to be carried
ocult

(iii} Any other public housing
resident group, which the PHA believes
is interested in the FS3 program, and
would contribute to the developmant
and implementation of the F53
program.

{2} Recommended membership.
Membership on the PCC also should
include representatives of the unit of
general Incal government served by the

PHA, local agencies (if any} responsible

for carrying out JOBS training programs.
or programs under the JTFA, and other
organizations, such as other State, local
or tribal welfare and employment
agencies, public and private edutation
or training institutions, child care

" providers, nonprofit service providers,

private business, and any other public
and private service providers with
resources to assist the FSS program.

{c) Alternative commilies, The TI1A
may, in consultation with the chiaf
executive officer of the unit of general
local government served by the PHA,
utilize an existing entity as the PCCif
the membership of the existing entity
consists or will consist of the
individuals identified in paragraph
{b}{1) of this section, and also includes
individuals from the same or similar
organizations identified in paragraph
5){2) of this ssction.

£962.203 PSS famlly selection
procsdures.

{8} Preference in the FSS selection
process. A PHA has the option of giving
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a selection preference for up to 50
percent of its F55 slots to eligibls
familios, as definad in E062 103, who
have one or more family members
currently envolled in an FSS related
service program on the waiting list for
such & program. The PHA may limit the
selection preference given to
participants in and applicants for F55
related service Programs (o one of morg
eligible FSS related servica programs. A
FHA that chosses 20 exsrcise the
selection preference option must
include the following information in its
Action Plan:

(1) The percentage of FSS slats, not 1o
exceud 50 percent of the total number of
F55 slots, for which it will give a
selection preference;

{2} The F3S related servica programs
to which it will give s selection
prefersnce o the programs’ participants
and applicants; and

(3) The msthod of outreach tg, and
selection of, families with one or more
members participating in the identified
programs.

(b} FS3 selection without preference.
For those FS3 slots for which the PHA
chooses not to exerciss the selsction

reference provided in paragraph (a) of
this section, the FSS slots must be filled
with sligible families in accordancs
with an cbjective selection system, such
as 8 lotlery, the langth of tims Hvingin
subsidized housing, or the date the
family expressed an interest in
participating in the FSS program. The
objective system 1o ba used by the PHA
must be described in the PHA's Action
Plan,

{c) Motivation as a selection Jactor—
(1} General. A PHA may screen families
for interest, and motivation ta
participate in the FSS program,
provided that the factors utilized by the
PHA are those which solely measure the
family’s interest, and motivation to
participats in the FSS program.

{2} Permissible motivational screening
factors. Permitted motivational factors
include requiring attendance at F3S
orientation sessions or preselection
interviews, and sssigning certein tasks
which indicate the family's willingness
io undertake the obligations which may
be imposed by the FS8 contract of
participation {a.g., contacting joh
training or sducational program
referrals), However, any tasks assigned
shall be those which may be readily
accomplishable by the family, based on
the family members' educational leval,
and disabilitiss, if any. Reasonshls
sccommodations must be mads for
individuals with muohility, manual,
#8507y, speech impairments, mental or
devalopmental disabilities.

{3} Prohibited motivasional screening
factars. Prohibited motivetional
screaning fattors include the family’s
educational level, educational or
standardized motivational test results,
pravious job history or job performance,
credit rating, mesital status, number of
children, or other factors, such as
sensory or manual skills, and any
factors which may result in
discriminatory practices or treatment
toward individuals with disabilities or
minority or non-minority TOUDS.

§962.204 On-she facliites.

Each PHA mav, subject to the
approval of HUD), make available and
utilize common areas or unoccupied
units in public housing projects to
provide supportivs servicas under an
FS5 program.

Subpart C—Program Operation

§952.301 Program Implementation.

{a) Program implementation
deadline—{1) Program start-up, Excapi
&s provided in paragraph {a){3) of this
section, cperation of a local FSS
program must begin within 12 months
of notification to the PHA of HUD's
approval of the sarlisr of the PHA's
spplication for: FY 1591 incentive
award units; FY 1992 incentive award
units; or new public housing units,
commencing with FY 1993, Operation
sieans that activities such as cutreach,
participant selection, and snrollment
have begun. Full dslivery of the
supportive services 1o be provided to
the total number of familiss raquired to
be served under the program nesd not
occur within 12 months, but must ocour
by the deadline sot forth in paragraph
(a}(2) of this section.

(2) Full enroliment and delivery of
service, Except as provided in paragraph

{8)(3} of this section, the PHA must have

completed enrollment of the totsl
number of families required to be served
under the FSS program (based on ths
minimum program size), and must have
begun delivery of the supportive
services within two years from the deis
of notification of approval of the
appiication for new public housing
unifs,

{3} Extension of program deadlines for
good cause. HUD may sxtend this
daadline set forth in sithsr paragraph
{a){1) paragraph (a}(2) of this section if
the PHA requests an extension, and the
HUD Fisld Office determines that,
despite bast siforis on the part of the
PHA, the development of new public
housing units will not occur within tha
deadiines set forth in this paragraph {a},
the commitment by public or orivats
rasources to deliver supportive services

has been withdrawn, the delivery of
such services has been delayed, or other
local circumstances which the HUD
Field Office determines warrants an
sxtension of the deadlines ses fore
this paragraph (a).

{b) Program Adminisiration. A PHA
faay employ appropriate staf, incius
& service coordinalor or program
coordinator to administer its F58
program, and may contract with an
appropriate organization to establish
and administer the F§5 program,
including the FSS account, as provided
by §962.302

§952.302 Administrative fzes.

The performance funding system
{PFS}, pravided under section 8la) af the
Act, shall provide for the inclusion of
reasonable and administrative costs
incurred by PHAs in carrying out the
minimum program size of the local FS3
programs. These costs are subject to
appropriations by the Congress.
However, a PHA may use other
resources for this purpese.

§962.303 Contract of participation.

(a) General. Each family that is
selected to participate in an FS§
program must enter into & contract of
participation with the PHA that operates

- the FSS program in which the family

will participate. The contract of
participation shall be signed by the head
of the F88 family.

{b) Form and content of contract—{1)
General. The contract of participation,
which incorporates the individual
training and services plan(s), shall be in
the form prescribed by HUD, and shall
set forth the principal terms and
conditicns governing participation in
the FSS program, including the rights
and responsibilities of the F$8 family
and of the PHA, the services to be
provided to, and the activities to be
completed by, the head of the F§S
family and each adult member of the
family who elects to participate in the
program.

{2} Interim goals, The individual
training and services plan, incorporatad
in the contract of participation, shall
establish specific interim and final goals
by which the PHA, and the family, may
measure the family's progress toward
fulfilling its obligations under the
contract of participation, and becoming
sslf-sufficient. For each participating
F35 family that is a recipient of welfare
assistance, the PHA must establish gs an
interim goal that the family becoma
independent from welfars assistance
and remain independent from welfare
assistence at lsast one vear hefore the
expiration of the term of the contract of
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icipation, including any extension

(3) Compliones with lecse terms. Tha
contract of participation shall provide
that ong of (e obligations of the F55
is to comply with the terms and
anditions of the public housing lease.

{4) Employment obligation. {i Head of
family's obligation. The head of the F&5
family shail be reguired under the
contract of participation to seek and
rmaintain suitabie employment during
the term of the contract and any
sxtension thereof. Although other
rmembers of the FSS family may seek
and maintain employment during the
torm of the contract, only the head of
ihe FSS family is required to seek and
maintain suitable employment,

1i1) Seek employment. The obligation
1o seek employment means that the
hezd of the FSS family has applied for
employment, attended job interviews,
and has otherwise followed through on
emyployment opportunities.

(111} Determinction of suitable
pmployment. A determination of
suitable employment shall be mads by
the PIIA based on the skills, education,
and job training of the individual that
has been designated the head of the FS3
family, and based on the mvaiiable job
opportunities within the jurisdiction
served by the PHA. .

(5) Consequences of noncompliunce
with contract, The contract of
participation shall specify that if the
FSS farily fails to comply with the
terms and conditions of the contract of
participation, which includes
compliance with tha public housing
leass, the PHA may:

{i) Withhold the supportive services;
or

~ {i}) Terminate the family’s
participation in the FS5 program.

{c) Contract term. The contract of
participation shall provide that each
FSS family will be required to fulfill
those obligations to whick the
participating family has committed
itself under the contract of participation
no later than 5 years after the effective
date of the contrach.

(d} Contract extension. The PHA
shall, in writing, extend the term of the
contract of participation for a period not
to exceed two years for any FSS family
that Tequests, in writing, an extension of
the contract, provided that the PHA
finds that good cause exists for granting
{he extensicn. The family’s written
request for an exlension must include a
description of the need for the
extension. As used in this paragraph {d},
“good cause” means tircurnstances
teyond the control of the F55 family, as
Aetermined by the PHA, such as &
serious illness or involuniary loss of

employment. Extension of the contract
of participation will sntitle the FE8
family to continue o have gmounts
credited to the family's FSS account 1n
acoordance with §862.304,

{e) Ungvailobility of supportive
sarvices--(1) Good faith effort to replace
unavailable services. 1f & social service
agency fails to deliver the suppottive
services pledged under an F58 family
rsember’s individual training and
services plan, the PHA shall make 2
good faith effort to obtain these services
from another agency.

(2) Assessment of necessity of
services. If the PHA is unable to obtain
the services from another agency, the
PHA shall reassess the Tamily member’s
neads, and determine whether other
available services would achieve the
same purpose. If other available services
would not achisve the same purpose,
the PHA shall determine whether the
unavailable services are integral to the
¥§5 family's advancement 07 Progress '
toward self-sufficiancy, 1f the
unavailable services are;

(i} Detarmined not to be integral to the
88 family's advancement toward self-
sufficiency, the PHA shall revise the
individual training and services plan to
delets thess services, end modify the
contract of participaticn to remove any
obligation on the part of the FS5 family
ta accept the unavailable services, in
accordance with paragraph {f) of this
section; or

(i1} Determined to ba integral to the
FSS family's advancement toward self-
sufficiency [which may be the case if
the affected family member is the head’
of the FSS family], the PHA shall
declare the contract of participation null
and void.

19 Modification. The PHA and the
FSS family may mutually agree to
medify the contract of participation.
The contract of participation may be

- modified in writing with respect to the

individual training and services plans,
the contract term in accordance with
paragraph (d) of this section, and
designation cof the head of the family.

(g) Completion of the contract. The
contract of participation is considered to
ba completed, and a family’s
participation in the FS5 program is
considered to be concluded when one of
the following ocours:

{1} The F53 family has fsifilled all of
its ghligations under the contract of
participation on or before ths expiralion
of the contract term, including any
extension thereof; or

{2) 30 parcant of the montbly adiustad
income of the FSS family squals or
exceeds the published existing housing
fair markst rent for the size of the unit
for which the FSS family qualifies based

o the PHA’s cooupancy standards. The
contract of participation will be
considered completed and the family’s
participation in the FS5 program
foncluded on this basis even though the
contract term, iacluding any extension
thareo!, has not expired, end the family
members who havs individual tralning
and services plans, have ool completed
211 the activities set forth in their plans.

{h) Termination of the contrack. The
contract of participation may be
tarminated before the expiration of the
contract term, and any exiension
thereof, by:

{1} Mutual consent of the arties;

{2) The failure of the FSS family to
mest its obligations under the eontract
of participation;

331 The family's withdrawal from the
F5S program;

13 Such other act as is desmed
inconsistent with the purpose of the
FSS program; or

{5) By operation of law.’

(i} Trensitional supportive service
assistance. A PHA may continue to offer
to & former FSS family who has
completed its contract of patticipation
and whose head of family is employed.
appropriate FSS supportive sarvices in
becoming self-sufficient {if the family
still resides in public housing). orin
remaining self-sufficient (if the family
no longer resides in public or other
assisted housing).

§962.304 Total tenant payment and
increases in family income.

{a) Calculation of total tenant
payment. Total tenant payment fora
family participating in tha ¥55 program
is determined in accordance with the
regulations set forth in 24 CFR part 913.

b} Increases in FS§ family income.
Any increase in the earned income of an
FSS family during its participation inan
F5S program may not be considerad as
income or a resource for purposcs of
eligibility of the FS5 family for other
benefits, or amount of benefits payable
to the FSS family, under any other
program administered by HUD, unless
the income of the F5S family equals or
exceeds 80 percent of the median
income of the area (as determined by
HUD, with adjustments for smaller and
larger Families).

§052.305 FS5S account

{a) Establishment of F55 account—{1}
Ceneral. The PHA shall deposit the FS5
account funds of all familiss
participating in the PHA's F58 program
into a single depository account. The
PHA must deposit the F55 account
funds in one or mors of the HUD-
approved Investments.

2) Accounting for F55 account funds,

(i) Accounting records. The total of the
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combined F8S account funds will he
supperted in the PHA accounting
records by a subsidiary ledger show
the balance applicable 1o each FS8
family. During the term of the conirant
of participation, the PHA shall credit
periodically, but not less than smnually,
to each family’s FS5 account, the
armount of the PS8 credit determined in
accordance with peragraph (b} of this
setion.

{11} Proration of investment income.
The investment income for funds in the
P35 sccount will be prorated and
credlted to sach farnily’s F4% sccount
hased on the balance in sach family's
¥55 account at the end of the perind for
which the Investment incoms is
cradited.

(iii) Reduvction of amounts due by F58
farmily. I the F53 family has not paid
the faraily contribution towards rent, or
other amounts, if any, dus under ths
public housing lease, the balance in ths
farmily’s FS8 account shall be reducaed
by that amount before prorating the
interest income. If the ¥83 family has
fraudulently under-reported income, the
amount credited to the F55 account will
be based on the incoms ameunts
originally reporied by the FSS family.

{3} Reporting en F55 gecount, Fach
PHA will be required to meke a report,
at least ence annually, to each FS§
farnily on the status of the family's FS3
scceunt. Al a minimum, the report will
include:

(i} The balaace at the bsginning of the
reporting period;

{ii) The amount of the family’s rent
payment that was credited to the F3§
account, during the reperting period;

{itl) Any deductions made from the
account for amounts due the PHA before
interest is distributed;

{iv} The amount of interest earned on
the account during the year: and

{v) The total in the account at the end
of the reporiing period.

{b) FSS credit—{(1) Computation of
amount. For purposes of determining
the FSS credit, “family rent” is the total
tenant payment as definad in 24 CFR
pert 913, The F55 credit shall be
computed as follows: ,

{1} For F85 families who aro very low-
inceme familiss, the FSS shall be the
amount which is the lesser of;

{A) Thirty percent of current monthly
adjusted income Yess the family rent,
which is obtained by disregarding any
increases in earred {ncoms (as defined
in §982.103) from the effective date of
the contract of participation; or

{B} The current family rent less the
family rent at the time of the effective
date of the contract of participation.

i1} For FSS famiiies who are low-
incoms railies but not very low-

ount determined oo
craph (hil 141} pfthis
which shall not exceed the
computed for 50 p

{2} Ineligibility for FA5 predit, F55
Hes who are not low
Hes shall not be en
credit,

{3} Cessation of F55 cradis. The PHA
shall not make any edditions] credits in
the 33 family's FSS account when the
FS5 family has completad the contract
of participation, as defined in
§962.2030g), or when the contract of
participation is terminated or otherwize
nuilified.

{e} Dishursement of FS5 account
funds—{1] Generel The amount in an
F585 account, in excess of any amount
owed to Lhe PHA by ths FSS family, as
provided in paragraph (a)(3)(ii) of this
secticn, shall be paid to the head of the
¥S5 family when the contract of
participation has besn completed as
provided in § 962.303{g). and if, at the
time of contract completion, the head of
F55 family submits to the PHA a
certification, as definad in §962.103,
that, to the best of his or her knowledga
and belief, no membsr of the FSS family
is a recipient of welfare sssistance.

(2] Dishursement hefore expiration of
contract term. {i) If the PHA determines
that the FSS family has Fulfilled its
obligations under the contract of
participation before the expiration of the
contract term, end the head of the FS§
family submits a certification that, tc the
best of his or her knowledzge, no member
of the F8S family is a recipient of
welfare assistance, the amount in the
family’s F55 account, in excess of any
amount owed to the PHA by the FSS
family &s provided in paragraph
{a}{3}{iii} of this section, shall be paid to
the head of the FS§ family, ‘

{ii] If the PHA determines that the
F535 family has fulfilled cortain intorim
goals established in the contract of
participation end needs s portion of the
FSS account funds for purposes
tonsistent with the contract of
participalion, such a3 completion of
higher education {i.e., college, graduate
schooll, or job training, or to meet start-
up expenses involved in creation of g
small business, the PHA may, at the
PHA's sole option, disburse a portion of
the funds from the family’s FSS account
io assist the family meat those exXpenses,

(3} Verificationof family ceriificotion.
Before dishursement of the FS8 aceount
funds to the family, the PHA may varify
that the FSS family is no longer a
recipient of welfare assistance by
reguesting copies of ary documents
which may indicate whether the family

families, the F8S credit shall ba
o
4

m

‘the PHA, shall h

is recelving any welfare assistance. and
cunlacting welfare agsnci

{d} Buecession to FSS ar
head of the F58
with other family ms
housing unit, the rx
the FS5 family,

designate another fami
receive the funds in ag
paragraph (¢} {1} or {2) of this sectisn,

{e] Use of F5S cecount funds for
homeswnership, An F85 family
its F55 account funds for the purch
of a home, including the purchase of a
home under one of HUD's
homeownershin programs, or other
Fedaral, State, or loce! homeownership
programs.

(f) Forfeiture of FSS account funds—
(1) Conditions for forfeiture. Amounts in
the FS8 account shall be forfeized vpon
the ooccurrence of the following:

(i} The contract of participation is
terminated, as provided in §952.3030)
or §952.303{h); or

{ii) The contract of participation is
complsted by the family, as provided in
§962.303{g), but the FSS family is
receiving welfare assistance at the time
of expiration of the term of the contract
of participation, including any
extension thersof. _

(2) Treatment of farfeited FSS account
funds. FSS account funds forfeited by
tha F8S family will be credited to the
PHA's operating reserves and counted
as other income in the calculation of the
PFS operating subsidy eligibility for the
next budget year,

SLGIGang

Subpart D—Reporting

£862.401 Reperting.

Each PHA that carries out an F58
program under this part shall submit to
HUD, in the form prescribed by HUD, a
report regarding its FSS program. The
report shall include the following
information:

{1} A description of the activities
carried out under the program;

(2) A description of the effectiveness
of the program in assisting families to
achieve economic independence and

" self-sufficiency;

(3) A description of the effectiveness
of the program in coordinating resources
of communities to assist families to
achieve economic independence and
self-sufficlency; and

{4} Any recornmendations by the PHA
or the appropriate loca] program
ceordinating committee for fegislative or
administrative action that would
improve the FS8 program and ensure
the effectiveness of the program.

4. A new part 984 is added to 24 CFR
to read as follows:
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PART 084—SECTION B FAMILY SELF-
SUEFIIENCY PROGRAM

Subpart A—General
Purnose, scope, and appiicability.

T ohiectives.

guiremenis of the TS5

imurn progrem size.

Subpart Be-Program Development and
Approval Frocedures

534.201
984.702
984.203
984.204

Subpart {~-Program Operation

484.301

954.302

984.303

954.304
incoma.

384.305 FS85ecoount

984.306 Section 8 residency and portability
requirements. -

Action Flan.

Program Coordinating Commitize.
¥55 family selection procadures.
On-site facilities,

Program Lmplementation.
Administrative fees,

ct of participation.

2nt and increases in family

Subpart D—Repuorting
584,401 Keporing

Authority: 42 U.S.C. 14731, 14370542
15,0 352504}

Subpart A—General

£984.101 Purposs, scops, and
eppiicability.

(a) Purpose. {1) The purpose of the
Family Self-Sufficiency {F58) program
is to promote the development of jocal
strategies to coordinata the use of public
and Indian housing assistance and
housing assistance under the section 8
rental certificate and rental voucher
programs with public and private
resources, to enable families eligible to
raceive assistance under these programs
11 achieve economic independence and
self-sufficiency.

{2) The purpese of this partisto
implement the policies and procedures
applicahle to operation of a local FSS
program under the vental voucher and
rental certificate programs. _

{b) Scope. Beginning in FY 1993, sach
PHA that receives funding for additional
rental certificates ar rental vouchers
must operate a section 8 F535 program,
unless the PHA receives an exception
from the program as provided in
§084.105. Additionally, each PHA that
received funding for section 8 rental
certificates or rental vouchers under the
combined FY 1991/1992 FS8 incentive
award competition, must operate &
saction 8 FSS program.

{c} Applicability—{1} General. This
part spplies to the sectien 8 rental
certificats program snd the section 8
rental voucher program authotized by
section & of the U.S. Housing Actof

1937, and implemented at 24 CFR parts
882 end 887.

i2) Indian Housing Authoritiss. Tha
eperation of a section 8 P55 program is
apiicnal for Indian Housing Authorities
{[}1As] that operate a certificate or
voucher program. [HAs that elect 1o
operate a section 8 F55 program are
subjent to the requirements of this part,
except that §984.105{c] of this subpart
governing minimum program size shail
not be applicable to IHAs. Additionelly,
THAs that received section 8 units under
the FSS incentive award competitions
and are oparating a section B FS3
program are not subject to the minimum

rogram slze requiremsnts.

§084.102 Program oblectives.

The chiective of the FSS program is to
reducs the dependency of low-incoms
families on welfare assistance and on
section 8, public or Indian housing
assistance or any Federal, State, or local
rent or homeownership subsidies.
Under the FS8 program, low-incoms
families are provided opportunities for
education, job training, counseling, and
other forms of social service assistance,
while living in assisted housing, so that
they may obtain the education,
employment, and business and social
skills necessary to achieve self-
sufficiency, s defined in §884.103 of
this subpert. The Department will
measure the success of a local FS5
program not only by the number of
families who aciieve self-sufficiency,
but also by the number of FSS families
who, as a result of participation in the
program, have family members who
obtain their first job, or who obtain
higher paying jobs; no longer need
benefits received under one or more

_welfare programs; obtain a high school

diploma or higher educalion degres; or
accomplish similar goals that will assist
the family in obtaining economic
independenca. -

§984.103 Definitions.

As used in this part:

Act means the United States Housing
Act of 1937 (42 UB.C 1437-1440),

Action Plan. Ses §984.201 of this
subpart.

Assisted Jease has the same meaning
as seot forth in 24 CFR 882.102 and
887.7.

Certification means & writien
assartion based on supporting svidence,
provided by the FSS family or the PHA,
as may be roquired under this subpart,
and which:

{1} Shall be maintsined by the PHA in
the case of the family's certificetion, or
by HUD in the case of the PHA's
certification;

12} Shall be made eveilabls for
inspection by HUD, the PHA, and the
public, ss appropriate; and '

(3) Shall be deemed to be accurate for
purposes of this subpart, unless the
Secrstary or the PHA, as applicable,
determines otherwise afler inspecting
the gvidence and providing due notice
and gpportunity for commant.

Chisf executive officer (CEO). The
CEQ of a unit of general losal
government means the elected official or
the legally designated official, who has
the primary responsibility for the
conduct of that entity’s governmental
affairs. Examples of the CEQ of a unit
of general local government are: the
slectad mayor of 8 municipality: the
alected county executive of & county:
the chairperson of a county commission
or board in & county that has no electad
county executive; or the official
designated pursuant to law by the
governing body of a unit of general iocal
government {8.g., city manager). The
CEO for an Indian tribe is the tribal
governing official.

Contract of participation INeans a
contract in a form approved by HUD,
enterad into between a participating
family and a PHA operating an F33
program that sets forth the terms and
conditions governing participation in
the F'SS progrem, The contract of
participation includes all individual
training and services plans entered inta
between the PHA and all members of
the family who elect to participate in
the FSS program, and which plans are
aitached to the contract of perticipation
as exhibits. For additional detail, see
§984.303 of this subpart.

Earned income means income or
sarnings included in ennual income
from wages, tips, salaries, other
smployes compensation, and self-
employment. {Ses 24 CFR 51310801,
{2) and (8).) Earned income does not
include any pension or annuity, transfer
payments, any cash or in-kind benefits,
or funds deposited in or accrued interest
on the FSS escrow account established
by 2 PHA on behalfofa participating
family. ' '

Effective date of contract of
participation means the first day of the
month following the month in which
the FSS family and the PHA entered
into the contract of participation.

Eligible families means current
ssction B rental certificate or rental
youcher program participants, including
participants in the Project Salf-
Sufficiency or Operation Bootstrap or
other local self-sufficiency programs.

Enroliment means the date that the
¥S5 family entered into ths contract of
participation with the PHA,
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Farrily Self-Sufficiency program or
F55 progrom meens ths program
established by & PHA within ite
surisdiction ic promols seli-sufficiency
among participating families, including
& provision of supportive services to
these families, as anthorized by section
23 of the U.8. Housing Act of 1937,

FS5 occount sneans the FS8 escraw
account authorized by section 22 of the
LLS. Housing Act of 1937, and as
provided by § £84.305 of this subpart.

FSS credit means the amount credited
by the PHA to the participating family's
FS5 account.

FSS family or participating femily
means 8 family that receives assistance
under the rental cenificats or rental
veuchsr programs, and that elects to
participate in the FSS program, and
whose designated head of the family has
signed the contract of participation.

FS55 related service program meens
any program, publicly or privately
sponsored, that offers the kinds of
supportive services described in the
definition of “supportive services” st
forth in this § 854.103 of this subpar:,

FSS slots refer o the total number of
rental certificates or rental vouchers that
comprise the minimum size of s PHA's
section 8 FSS program.

FY means Federal Fiscal Year
{starling with October 1, and ending
September 36, and designated by the
calendar vear in which it ends].

Heod of FSS family means the adul:
member of the F85 family wha is the
head of the housshold for purposes of
determining incoms eligibility and rent.

Housing subsidies means assistanca to
meet the costs and expensss of
lemporary shelter, rental housing or
homeownership, including rent,
moTigage or utility parments,

HUD or Department means the
Department of Housing and Usban
Development Field Offices, unless HUD
Headguarters is specified.

{ndian housing authority or IHA. See
definition in 24 CFR 813.102.

Individual training and services plan
means a written plan that is prepared
for the head of the F3S family, and sach
adult member of the FS8 family who
elects to participats in the FSS rogram,
by the PHA in consultstion with the
family member, and which sets forth:

{1) The supportive services to be
provided to the family member;

(2} The activities to be complated by
that family member; and

£3) The agreed upon completion dates
for the services end activities, Each
individual training and services plan
rrast be signed by the PHA and the
participating family member, and is
attached to, angd incorporaied as part of
tae contract of participation. An

individual training aad services plan
st be prepared for the head of the
FE5 family. B

JOBS Program means the Iob
Opportunities and Basic Skills Training
Program authorized under part ¥ of title
IV of the Sovial Security Act {42 150,
402{a){19}}.

JTP4 means the job Training
Partnership Act {29 11.5.C. 1578{a}l.

Low-income family. See definition in
24 CFR 813.102. )

Participating famnily. 826 definition
for "FSS family” in this section,

Frogram Coordinating Committee or
PCC isthe committes described in
§984.202 of this subpart.

Public housing agency or PHA. See
defirition in 24 CFR 852.102 and BS7.7.
As used in this part, PHA includes an
Indian housing authority as defined in
this section.

Secretary means the Secretary of
Housing and Urban Development.

Self-sufficiency means that en FSS
family is no Jonger receiving sectiorn 8,
public or Indian housing assistance, dr
any Federal, State, or local rant or
homeownership subsidies or welfare
assistance. Achievement of self-
sufficiency, although an FS8 program
objective, is not a condition for receipt
of the FS3 account funds. {See § 084.305
of this subpart.)

Supportive services means those
appropriste services that a PHA will
make availabls, or cause to be made
available to an FS5 family under a
Contract of participation, and may
include:

{1} Child core—child cars of a type
thal provides sufficient hours of
cperation and serves an appropriate
range of agss,

{2} Transportation—transpontation
necessary to enable a participating
family to raceive available services, or io
commuts to their plsces of employment;

{3) Education—remedial education;
education for complation of secondary
or post secondary schooling;

{4} Employment—ich training,
preparation, and counseling: ioh
development and placement: and
follow-up assistance after job placement
&nd complstion of the contract of
participation;

(5} Personal welfare—substance!
alcohol abuse treatment and counseling;

{8} Household skills and
management—training in homemaking
and parenting skills; housshold
management; and money management;

{7} Counseling—counsaling in the
araas of:

{8} The responsibilities of
homeownership:

{ii} Opporfunities availahls for
affordabls rental and homscwnership in

the private housing market, includin
information on an individual’
under the Falr Housing Act; and

{iii) Money inanagement; and

{8} Other services—any other
and resources, including casa
management, reasonable
accomimnodations for individuals with
disabilities, that the PHA may
determine to he appropriate inassisting
F38 families to achisve economic
indepandence and self-sufficiency,

Unit size or size of unit refers to the
number of bedrooms in a dwelling unit.

Very low-income family. See
definition in 24 CFR 813.102.

Welfare assistance rneans incoma
assistance from Federal or State welfore
programs, and includes assistance
provided under the Aid to Families with
Dependent Children (AFDC) Program,
Supplemental Security Income {551)
that is subject to an incoms eligibility
test; Medicaid, food stamps, general
essistance, or other assistance provided
under a Federal or State program
directed to meeting general living
expensés, such as food, health care,
child care, but does not include
assistance solely directed to mesting
housing expenses {e.g., rent, marlgage of
utilities payments), and does not
include transiticnal welfare assistance
{e.g. medicaid) for JOBS participanis.

al's

§984.104 Baaic requirements of the FSS
program,

(a) Compliance with program
regulations. As FSS program establishes
under this part shall be operated in
conformity with the regulations of this
part, and the rental certificate and rental
voucher regulations, codified in 24 CFR
parts 882 end 887, respectively.

(b} Compliance with Action Pian. An
£5S program established under this part
shall be operated in compliance with an
Action Plan, as described in § 984.201,
and provide comprehensive supportive
services as defined in § 984.102.

- {c) Complignce with equal
opportunity requirements. An FS§
program established under this part

-shall be operated in compliance with

title V1 of the Civil Rights Act of 1654
{42 U.S.C. 20004d); the Fair Housing Act
{42 U.5.C. 3801-3519); section 504 of
the Rehabilitation Act of 1973 (20 US.C,
794); the Age Discrimination Act of
1975 {42 U.5.€. 6101-5107); Executive
Order 11063 on Equal Oppoertunity in
Housing, 27 FR 11527 {1962), as
smendad, 48 FR 1253 (1980); section 3
of the Housing and Urban Development
Actof 1868 (12 U.8.C. 17010}, and the
regulaticns implamenting these
authorities,
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§984.105 Minknum program size.

{a} General, Unless ptherwiss
axcepted from oparation of an F5S -
program as provided in paragraph [c} of
ihie saction, or from operation of an FS5
program of the minimum size as
provided in paragraph {d) of this
section, a PHA shall operate an F55
program of the minimum size, as
determined in this ssction.

(1) Determining minlmum program
size. The minimum size of a section 8
FES program is equal ta:

{i} The total number of rental
certificates and rental vouchers reserved
in FY 1993, and each subsequent I'Y;
plus {if applicable)

{ii} The number of rental certificates
and rental vouchers reserved under the
combined FY 1991/1992 FSS incentive
award compstition. ;

{2} Applicable certi

ficates and
vouchers. In determining minimum
program size, all rental certificates and
rental vouchers reserved will be
caunted, except those used to replace
rental certificates or rental vouchers
{renewals).

{b) Maintoining minimum program
size. As the contracts of participation for
section 8 FSS families are completed or
terminated, replacernent FS5 families
must be selected te maintain the
minimum program size. A replacement
family must be selected in accordance
with the FS5 family selection
procedutes set forth in §984.203.

{c) Exception to program operation.
{1} Upon approval by HUD, a PHA will
not be requirad to establish and carry
out a sectien 8 FSS program if the PHA
provides to HUD a certification, as
defined in § 984.103, that the
establishment and operation of an F55
program is not feasible because of local
circumstances, which may include, bt
are not limited to:

{i} Lack of accessible suppostive
services funding, including lack of the
availability of programs under JIPA or
JOBS; .

{ii} Lack of funding for reasonable
adminisirative costs;

(i1} Lack of cooperation by other units
of State or local government;
or

{iv) Lack of interest in participaiing in

“the FSS program on the part of eligible

families.

{2) An exception will not be granted
if HUD determines that local
circumstences do not preclude the PHA
from effectively operating an FB3
program thet is smaller than the
minimum program size. _

{41 Beduction in progrom size. Upon
approval by HUD, a PHA may be
permitied to operate & section 8 F53

program that is smailer than the
minimum program size if the PHA
nrovidas to HUD g certification, e
dafined in § 984,103, that the operation
of en FSS program of the minlmura
program siza is not foasibla hecauss of
iocal circumstances, which may
include, but are not limited to:

{1} Decreass in o lack of accessible
supportive services, including decrsase
in the availability of programs under
JTPA or JOBS;

(2} Decrease in or lack of funding for
rezsonabls administrative costs;

{3) Decrease in or lack of rooperation
by other units of State or Iocal
government;

{4) Dacresss in or lack of interest in
participating in the ¥'SS pregram on the
part of eligible families.

(e} Review of certification records.
HUD reserves the right to examine,
during its management review of the
PHA, or at any tims, the decumentation
and data that a PHA relied on in
certifying to the infeasibility of its
estsblishing and operating an F85
program, of of operating an FSS
program of less than minimum program
size.

Subpart B—Program Development and
Approval Procedures

§984.201 Action plan.

ta) General. {1} To participate in the
FSS program, a PHA must have & HUD-
approved Action Plan that complies
with the requirements of this section.
The Action Plan does not replace the
edministrative plan required by 24 CFR
882.204 and B87.61. As provided, in
paragraph (a}(2) of this section, certain
policies and procedures applicable to
the FSS program must be incorporated
in the PHA's administrative plan.

{2} Administrative pian. F55 policies
for which the PHA has discretion to
psiablish local procedures must bs
included in the PHA’s administzative

plan. Thess policies include, but sra not

bmited to: .

(i) The PHA's policies and procedures
concerning the selection of F58 families
for the section 8 FSS program, as

. provided in, and subject to the

requirements of §984.203. These
policies should include a description of

. how the PHA’s selection procedures

ensure that families will be selectad
without regard to race, color, religion,
sex, handicap, familial status, or
pational origing '

{ii) The PHA’s policies concerning
termination from the F535 program, of
the withholding of FS5 supportive
services, or termination or withholding
of section @ assistance for failure by an
PSS family to comply with the terms

and conditions of the contract of
participation; and

{iii] The hearing procedures for FS8
families, '

(b} Development of Action Plan. The
Action Plan shall be developed by the
PHA in consultation with the chief
exenutive officer of the applicabls unit
of general local government, and the
vrogram Coordinating Committes.

{c) Initia! submission and revisions--
(1) Initial submission. Unless tha dates
set forth in this paragraph are extended
by HUD for good cause, a PHA that is
establishing its first FSS program must
submit an Action Plan te HUD for
apfamva‘i within: )

i) 90 days of notification by HUD of
approval of the PHA’s application for
units under the combined FY 1891/1992
FSS inceniive gward compslition; of

(ii) If the PHA did not apply for FS5
incentive award units, within 90 days of
notification by HUD of approval of the
PHA’s first application, commencing in
FY 1903, for rental certificates or rentel
vouchers. '

{2) Revision. Following initial
approval of the Action Plan by HUD. no
further approval of the Action Plan is
required unless the PHA proposes to
make policy changes to the Action Plan,
or changes ars required by HUD. Any
changes to the Action Plan must be
submitted to, and approved by HUD.

(d) Contents of Plan. The Action Plan
shall describe the policies and
procedures of the PHA for operation of
a lpcal FSS program, and shall contain,
at a minimum, the following
information: -

{1) Family demogrephics—a
description of the number, size,
characteristics, and other demographics
{(including racial and ethnic datal, and
the supportive service needs of the
familiss expected to participate in the
F55 program;

{2} Estimate of participating
families—a description of the number of
eligible FSS families who can
reasonably be expected to receive
supportive services under the ¥S5
program, based on available and
anticipated Federal, tribal, State, tocal,
and private resources; o

(B]E’E,fz'gfble families from other self-
sufficiency program-if applicable, the
number of families, by program ype,
who are participating in Operation
Bootstrap, Project Self-Sufficiency, or
any other local self-sufficiency program
who are expected 1o agree 1o exscule &n
F55 centract of participation.

{4) Incentives {o encourags
participation—a description ofthe
incentives that the PHA's intends to
nffer eligible families 1o encourags their
participation in the FS5 prograi
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{incentives plan} The incentives plan soundness of the PHAs proposed F53 families, as defined In § 984,103, who
shall provide for ths establishrent of program, have one or more family merm!
the FS% account in accordance with the {a] Eligibility of 2 combined program. ourrently enrolled {n an FS5 e
raquir tsset forth in §984.305, and A PHA that wishes o operata a joing %
othgr by ; F5S program with other PHAs mmay fo
HA, combine ils resources with ons or more ¢}

ts, incinding
uireach efforts, to

pants from amon

recruit FS5 part

eligibla fumilies; and
{il} The PHA's actions to be taken i

assure that both minority and non.
minority groups ars informed shout the
¥5S program, and how the FHA will
meke this information known (e.g.,
through doorto-door fivers,
advertisements in newspapers of gene:
cireulation, as well as any media
targeted to mincrity groups.).

(8] F55 qctivities and suppartive
services—s description of the activites
2nd supportive services to be provided
by both public and privats rasouress to
¥55 families, end identification of the
public and privats resources, which ars
expected to provide the supportive
services,

(7) Method for identification of Jomify
support needs—e deseription of how tha
35 program will identify the noads and
deliver the services and activities
according to the needs of the FS8
familiss;

(8} Assurances of non-interference
with rights of nen -participating
Jomilies—an assurance that a family’s
election to not participate in the FS3
program wlli not affect the family's
admission to the section 8 program or
the family's right to occupancy in
accordance with its lease.

{9} Timetable for program
implementation—a timetable for
implementation of tha F&S program, as
provided in §984.201(a)(1], including
the schedule for filling FSS slots with
eligible FSS families, as provided in
5984301,

{10} Certification of coordination—a
certification that development of the
services and activities under the Fs8
program has been coordinated with the
JOBS Program: the programs provided
uncer the JTPA; and any other relevant
employment, chiid care, transportation,
baining, and education programs (e.g.,
joh Training for the Homeless
Demonstration program) in the
applicable ares, and that
implementation will continue 1o be
coordinated, in order to avoid
duplication of services and activities:
and

(11} Optional additional
informatiop—such other information
that would help HUD determine the

PHAs to deliver supportive services
under g joint Action Plan that will

'e for the establishment o
Hon of e combined FSS program
meets the requirements of this part,
f} Single action plan. PHAs
implementing both & section 8 F&3

ram and a public er Indian housing
program raay subrmit one Action

§984.202 Program Coordlnating
Commlites (PCT)

(a) General. Each participating PHA
must establish a PCC whose functions
will be to assist the PHA in securing
commitments of public and privats
resourcas for the operation of the FSS
program within the PHA s lurisdiction,
including assisiance in developing the
Action Flan and in implementing the
program,

{b} Membership—{1} Required
membership. The PCC must consist of
representatives of the PHA, and of
residents assisted under the section 8
rental certificate or rental voucher
program or under HUUD's public or
Indian housing programs.

(2} Recommended membership.
Membearship on the PCC also should
include representatives of the unit of
general local government served by the
PHA, local agencies (if any) responsible
for carrying out JOBS training programs,
or programs under the ITPA, and other
organizations, such as other State, local
or tribal welfare and employment
agencies, public and privaie sducation
or treining institutions, child care
praviders, nonprofit service providers,
private business, and any other public
and private service providers with-
resources to assist the FS88 program.

{c] Alternative committes. Ths PHA
mey. in consultation with the chief
executive officer of the unit of general
local government served by the PHA,
uiilize an existing entity as the PCC if
the membership of the existing entity
consists or will consist of the
individuals identified in paragraph
{b}{1} of this section, and also includes
individuals from the same or similar
organizations identified in paragraph
{b)2} of this section.

$984.203 FSS family selaction
procadures,

{a} Preferance in the FSS seleciion
process. & PHA has the option of giving
& seloction preference for up to 50
percent of its F35 slots to eligible

e programs o o
3 TS5 reiated service p
hat chooses to excrcise the
reference opticn must
sllowing informs
2 plan:

ercentage of FSS siots, o

b1

o1

0
selacticn preference;

(2] tha F38 related service nrograms
towhich it will give a selection
preference 1o the programs’ participants
and applicants: and

{3} the method of outreach o, and
selection of, families with one or more
bers participating in the ideatified
programs,

{6} FSS selaction without preference.
For those FSS slots for which the PHA
chooses not to exercise the selection
preference provided in paragraph (a) of
this section, the FSS slats must be filied
with eligible families in accordance
with an objective selection system, such
as 8 lottery, the length of time living in
subsidized housing, or the date the
family expressed an interest in
participating in the FSS program. The
objective system to be used by the PHA
must be described in the PHA's
administrative plan.

{c} Motivation as a selection factope
(1) General. A PHA may screen families
for interest, and motivation to
participate in the FS8 program,
provided that the factors utilized by the
PHA are those which solely measure the
famiiy’s interest, and motivation to
participate, in the FSS program.

(2] Permissible motivational screening

- Jactors. Permitted motivational factors

include requiring attendance at FSS
crientation sessions or preselection
interviews, and assigning ceriain tasks
which indicate the family's willingness
to underlake the obligations which may
be imposed by the FSS contract of
participation {e.g., contacting job
training or educational program
referrals). However, any tasks assigned
shall be those which may be readily
accomplishable by the family, based on

. the farmnily members’ educaticnal level,

and disabilities, if any. Reasonable
accommeoedations must be made for
individuals with mobility, manual,
sensory, speech impairments, mental o7
developmental disabilities,

{3} Prohibited motivational screening
factors, Prohibited motivational

creening factors include the family's
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educational level, educational or
:andardized motivational test results,
previous job history or job performance,
credit rating, marital status, number of
chiidren, or other factors, such a3
sensory or manual skills, and any
factors which may result in
discriminatory practices or treatment
toward individuals with disabilities or
minority or non-minority groups.

§584.204 On-sie facilities.

Each PHA may, subject to ths
approval of HUD, make available and
utilize common aress or unoccupiad
dwelling units in public or Indian
housing projects to provide supportive
sarvices under an FSS program,
including a section 8 FSS program.

Subpart C—Program Operatlon

£9584.301 Program implementation.

{a) Progrom implementation
deadline—(1} Program start-up.
Operation of a local FSS program must
begin within 12 months of notification
1o the PHA of HUD's approval of the
earlier of the PHA's application for
rental certificates or rental vouchers
under the combined FY 19931/1992 F88
incentive eward competition, or under a
subsequent FY competition. Operation
means that activities such as outreach,
participant selection, and enroliment
have begun, Full dalivery of the
supportive services to be provided to
ths totz} number of families required to
be served under the program need not
occur within 12 months, but must cccur
by the deadline set forth in paragraph
{a){2} of this section.

{2) Full enroflment und delivery of
services. The PHA must have completed
enrtollment of the total number of
famnilies required to ba served under the
FSS program {besed on the minimum
program size), and must have begun
delivery of the supportive services
within two years from the date of
notification of approval of the
application for new certificates and
youchers.

(3} Exfension of programn deadlines for
good cause. HUD may extend the
deadline set forth in either paragraph
{a){1} or paragraph (a)(2] of this section
if the PHA requests an extension, and
the HUD Field Office determines that,
despite best efforts on the part of the
PHA, the commitment by public or
private resources to deliver supportive
services had been withdrawn, the
delivery of such services has been
delaved, or other lovel glroumstances
which the HUD Field Office determines
warrants an extension of the deadlines
set forth in this paragraph {(a).

th} Program sdministration. A PHA
may employ appropriate staff, including
s sarvice conrdinator or progrein
coordinator 1o administer its ¥55
program, ead may coniract with an
appropriate organization to astablish
and administer the F55 program,
including the F55 account, as provided
by §984.305.

£954.302 Administrative fees.

The administrative fees paid to PHAs
for HUD-approved costs associated with
oparation of an FSS program are
established by the Congress and subject
to appropriaticns.

5984.303 Coniract of participation.

{a) General. Each family that is
selected to participate in an FSS
program must enter into a contract of
participation with the PHA that cperates
the FSS program in which the family
will participate. The contract of
participation shall be signed by the head
of the FSS family.

{b) Form and content of contract—{1}
Ceneral. The contract of participation,
which incorporates the individual
training and services plan(s}, shall be in
the form prescribed by HUD, and shell
set forth the principal terms and
conditions governing participation in
the FSS program, including the rights
and responsibilities of the FSS family
and of the PHA, the services to be
provided to, and the activities to be
completed by, the head of the F33
family and each adult member of the
family who elects to participate in the

rogram.

(2} Interim goals. The individual
training and services plan, incorporated
in the contract of participation, shall
establish specific interim and final goals
by which the PHA, and the family, may
measure the family’s progress toward
fulfilling its obligations under the
contract of participation, and becoming
self-sufficient. For each participating
F5S family that is a recipient of welfare
assistance, the PHA must establish as an
interim goal that the family become
independent from welfare assistance
and remain independent from welfare
assistance for at least one year before
expiration of the term of the contract of
participation, including any extenslon
thereol.

(3} Compliance with lease terms. The
contract of participation shall provide
that one of the obligations of the F55
family is to comply with the terms and
conditions of the assisted lease.

{4} Employment obligation—{i] Head
of family's obligation. The head of the
FS3 family shall be required under the
contract of participation to seek and
maintain suitable employment duzing

the term of the contract and any
extansion thereof. Although other
members of the P55 family may seek
and maintain smployment during the
term of the centract, only the head of
the FSS family is required to seek and
maintain suitable employment.

{ii} Seek employment. The obligation
to seek smployment means that the
head of the FSS family has applied for
employment, attended job interviews,
and has otherwise followed through on
employment opportunities,

{1il) Determination of suitable
employment. A determination of
suitable employment shall be made by
the PHA based on the skills, education,
and job treining of the individual that
has been designated the head of the F55
family, and based on the svailable job
opportunities within the jurisdiction
served by the PHA.

{5) Consequences of noncompliance
with contract. The contract of
participation shall specify that ifthe
FSS family fails to comply with the
terms end cenditions of the centract of
perticipation, which includes-
compliance with the assisted lease, the
PHA may:

{i) Wiglout the supportive services;

(ii) Terminate the family's
participation in the sthgm aft; or

(iii) Terminate or withhold the
family’s section 8 assistance, except in
the casa where the only basis for
noncompliance with the contract of
participation is noncompliance with the
lease, or failure to become independent
from welfare assistance. However failure
to become independent from welfare
assistance because of failure of the head
of househaold to mest the employment
obligation described in paragraph {al{4)
of this section, or failure of the F5S
family to meet any other obligation
under the contract of participation,
except the interim goal concerning
welfare assistancs, is grounds for the
PHA to terminate or withhold section 8
gssistance.

{c) Contract term. The contract of
participation shall provide that each
F5S family will be required to fulfill
those obligations to which the
participating family has committed
itself under the contrect of participation
no later than 5 years after the effective
date of the contract. '

{d} Contract extension, The FHA
shall, in writing, extend the term of the
contract of participation for a period not
to exceed two years for any F8S family
that requests, in writing, an exiension of
ths contract, provided that the PHA
finds that good cause exists for granting
the extension. The family’s written
request for an extansion must includs a
description of the need for the
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extension. As used in this paragraph {d),
“good cause” means ciroumstances
beyond the control of the F55 family, as
determined by the PHA, such as a
serious illness or inveluntary loss of
employment. Extansion of the contract
of participation will entitle the FS§
family to continue to have F38 amounts
credited to the family’s FSS account in
secordance with § 954.304,

{8} Unavailability of supportive
services—{1} Good faith effort to replace
unavailable services. If a sécial service
agency fails to deliver the supportive
services pledged delivered under an
F38 family member’s individual
training end services plan, the FHA
shall make a good faith effort to obtain
thesa services from enother agency.

{2} Assessment of necessity of
services. If the PHA is unsble t0 obtain
the services fom another agency, the
PHA shall reassess the family member’s
needs, and determine whather sther
available services would achieve the
same purpose. If other available services
would not achieve the sams purposs,
the PHA shall determine whether the
unavailable services are integral to the
F35 family's advancement or prograss
toward seif-sufficiency. If the
unavailable services are:

(i} Determined not to be integral to the
F55 family’s edvancement toward self-
sufficiency, the PHA shall revisa the
individual training and services plan 10
delete these services, and madify the
contract of participation to remove any
obligation on the part of the FSS family
to accept the unavailable services, in
accordance with paragraph (f) of this
section; or

(ii} Determined to be integral to the
F5S family’s advancement toward self-
sufficiency {which may be the case if
the affected family member is the head
of the F58 family], the PHA shall
declars the contract of participation null
and void, Nullification of the coniract of
particination on the basis of
unavailability of supportive services
shell not be grounds for termination of
section B assisiance,

() Modification, The PHA and the
F58 family may miutually agree to
modify the contract of participation.
The contract of participation may be
modified in writing with respect to the
individual training snd services plans,
the contract term in accordance with
paragraph (4} of this section, and
designation of the head of the family.

{8} Completion of the contract. Tha
tontract of participation is considered to
be completad, and a family's
participation in the FSS program is
considered to be {:omziuabeci when any
one of the following occurs:

(1) the FSS family has fulfilled all of

its obligations under the contract on or
before the expiration of the contract
term, including any extension thereof;
or

{2} 30 percent of the menthiy adjustad
income of the FSS family equals or
exceeds the published existing housing
falr market rent for the size of the unit
for which the FSS family qualifies based
on the PHA's occupancy stendards, The
contrect of participation will be
considered completed and ths family's
panticipation in the ¥55 program
concluded on this basis even though the
Contract term, including any extension
therec, has not expired, and the family
membars who have individua) training
and services plans, have not completed
ell the activities set forth in their plans.

(b} Termination of the contract. Tha
contract of participation is
sutomatically terminated if the family’s
section 8 assistance is terminated in
accordance with HUD requirements.
Ths contract of participation may be
terminated befors the expiration of the
tontract term, and any extension
therest, by:

{1) mutual consent of the parties;

{2) the failure of the FS8 family to
meet its obligations under the contract
of participation, including the failure to
comply with the contract requirements
becauss the family has moved outside
the jurisdiction of the PHA.

{3) the family’s withdrawal from the
F38 program; :

{4) such other act 85 is desmed
inconsistent with the purpose of the
F5S program; or

(5] by operation of law.

1) Opticrn to terminate section 8
housing and supportive services
assistance. The PHA may terminate or
withhold section 8 housing assistance
and supportive services if the PHA
determines, in sccordance with the
hearing procedurss provided in 24 CFR
882.216 and 887403, that the FS5
family hes failed to comply with the
requirstnents of the contract of
participation as provided in paregraph
{b}(5] of this section,

() Transitional supportive service
aszistance. A PHA may continue to offer
to 2 former F83 family who has
completad iis contract of participation
and whaose head of the family is
employed, approprists F85 supportive
services in becoming self-sufficient [if
the family still resides in assisted
housing}, or in remaining self-sufficient
{if the family no longer resides in
assisted housing),

§984.304 Family rent and incresses in
family incoms,

{a} Calculation of family rent. For the
rental certificate program, total tenant
payment for a family participating in the
FS5 program and the amount of the
housing assistance payment is

. determined in accordance with the

regulations set forth in 24 CFR parts 513
and B8Z. For the rental voucher -
program, the housing assistance
payment for a family participating in the
FS8 program is determined in
accordance with the regulations set
forth in 24 CFR part 887,

{b) Increases in FSS family income.
Any increase in the earned income of an
£S5 family during its participation in an
FS5 program may not be considered as
incoms or a resource for purposes of
eligibility of the FSS family for other
benefits, or amount of benefits paysble
to the FSS family, under any other
program administered by HUD, unless
the income of the FSS family equals or
exceeds 80 percent of the median
income of the area (as determined by
HUD, with adjustments for smalier and
larger families).

§984.305 F5S account.

(a} Establishment of FS§ account—(1)
Genercl. The PHA shall deposit the FS$
account funds of e}l familiss
participating in the PHA's FSS program
intc a single depository account. The
PHA must deposit the FSS account
funds in one or mors of the HUD-
approved investments.

2} Accounting for FSS account
Junds-~{i) Accounting records. The total
of the combined FSS account funds will
be supported in the PHA accounting
records by a subsidiary ledger showing
the belance applicable to each FS§
family. During the térm of the contract
of participation, the PHA shall credit

- periodically, but not less than annually,

to each family’s FSS account, the
amount of the F38 credit determined in
accordance with paragraph (b) of this
section.

(i1} Preration of investment income.
The investment income for funds in the
F53 account will be prorated and
credited to each family’s FSS account
based on the balance in each family’s
F55 account at the end of the period for
which the investment income is
credited.

(iii) Reduction of amounts due by FSS
family. 1f the FSS family has not paid
the family contribution toward rent, or
othar amounts, if any, due the owner
under the assisted leass, as reported by
the ownoer to the PHA, the balance in the
Iamily’s F88 account shall be reduced
by that amount before prorating the
interest income. If the FSS family has
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fraudulently under-reported incoms, the
amount credited to the FS§ account will
e based on ths income amaounts
criginally reported by the FS5 family.

{3) Reporting on FSS account. Eac
PHA will be required to make a report,
ot least once annually, to each FSS
family on the status of the family's FS5
sccount, Al a minimum, the report will
include:

{i) The balance at the beginning of the
reporiing period;

(ii) The amount of the family’s rent
payment that was crodited to the F85
aceount, during the reporting period;

(iii) Any deductions made from the
account for amounts due the PHA before
interest is distributed; :

fiv) The amount of interest earned on
the account during the year; and

{v) The total in 5\9 account at the end
of the reporting period.

" (b) FSS credit—(1} Computation of
amount. For purposes of determining
the FSS credit, “family rent” for the
rental certificate program is the total
tenant payment as defined in 24 CFR
part 813, and for the rental voucher
program, “family rent” is 30 percent of
adjusted monthly income. The FS5
credit shall be computed as follows:

(i) For FSS families who are very low-
incomse families, the FSS credit shall be
the amount which is the lesser of:

{A) Thirty percent of the family’s
current monthly adiusted income less
she family rent, which is obtained by
disregarding any increase in earnad
income (as defined in § 984.103) from
the effective date of the contract of

articipation; or

{B) The current family rent less the
family rent at the time of the effective
date of the contract of participation.

(ii) For FSS families who are iow-
income families but not very low-
income families, the FSS credit shall be
the amount determined according to
paragraph (b}{1)(i} of this section, hut
which shall not exceed the amount
computed for 50 percent of median
income.

{2) Ineligibility for FSS credit. FS5
families who are not low-income
famnilies shall not be entitied to any FSS
credit.

(3) Cessation of FSS credit. The PHA
shall not make any additional crédits to
the FS5 family's FSS account when the
FSS family has completed the contract
of participation, as defined in
§984.303{g), or when the contract of
participation is terminated or gtherwise
nutlified.

{c) Dishursemen{ of F85 gpcount
funds—{1) General. The amount in an
TS5 account, in excess of any amount
owsd to the PHA by the FSS family,
shall be paid to the head of the FS8

famnily whan the contract of
participation has besn completad, as
provided in § 984.303(g), and if, at the
time of contract completion, the head of
FSS family submits to the FHA 8
cartification, es defined in §984.103,
that, to the best of his or her knowledge
and belief, no member of the FSS family
is e recipient of welfare assistance.

(2) Disbursement before expiration of
contract term. (i) If the PHA determines
that the FSS family has fulfilled its
obligations under the contract of
participation befora the expiration of the
contract term, and the head of the 55
family submits a certification that, to the
best of his or her knowledge, no member
of the FSS family is a recipient of
welfare assistance, the amount in the
family's FSS account, in excess of any
amount owed to the PHA by the FSS
family shail be paid to the head of the
F5S family.

{ii) If the PHA determines that the
FSS family has fulfilled certain interim
goals established in the contract of
participation and needs & portion of the
FSS account funds for purposes
consistent with the centract of
participation, such as completion of
highsr education (i.e., college, graduate
school), or job training. or to meet start-
up expenses involved in creation ofa

small business, the PHA may, at the

PHA's sole option, disburse a portion of
the funds from the family’s FS5 account
{0 assist the family to mest those
expenses.

3} Verification of family certification.
Before disbursement of the F55 account
funds to the family, the PHA may verify
that the FSS family is no longera
recipient of welfars assistance by
requesting coples of any documents
which may indicate whether the family
is receiving any welfare assistance, and
contacting welfare agencies.

{d) Succession to ESS account. If the
head of the FSS family ceases to reside
with other family members in the
assisted unit, the remaining members of
the F8S family, after consultation with
the PHA, shall have the right to
designate another family member ta
receive the funds in accordance with
paragraph {c)(1} or {2} of this section.

(e) Forfeiture of F5S account funds—

(1) Conditions for forfeiture. Amounts in,

the FSS account shall be forfeited upen
the occurrence of the following:

{i) The contract of participation is
terminated, as provided in § 984.303(e}
ar §984.303(h}; or

{i) The contract of participation is
completed, as provided in §984.303{g},
but the FSS family is receiving welfare
assistance at the time of expiration of
tha tarm of the contract of participation,
including any extension thereof. -

{2) Treatment of forfeited FS5 account
funds. FSS sccount funds forfeited by
the FSS family will be treated as
program receipts for payment of
program expenses under the PHA
budget for the applicable section 8
program, and shall be ussd in
accordance with HUD requirements
governing the use of program raceipts.

§984.306 Sectlon B residency and
portability requiremente.

{a) Relocating FSS family. For
purpoases of this section, the term
“relocating FSS$ family” refers to an F55
family that moves from the jurisdiction
of a PHA at least 12 months after signing
its contract of participation.

(b) Initial occupancy. A family
participating in section 8 FSS program
must lease an assisted unit, fora
minimum period of 12 months after the
effective date of the contract of
participation, in the jurisdiction ofthe -
PHA which selected the family for the
FSS program. Thereafter, the FS3 family
may move outside the jurisdiction of the
initial PHA consistent with the
reculations of 24 CFR parts 882 and 887.

¢} Portability: relocation but
continued participation in the FSS
prograin of the initial PHA-{1) General.
A relocating FS8 family may continue
in the FSS program of the initial PHA
if the family demonstrates to the
satisfaction of the initial PHA that,
notwithstanding the move, the
relocating FSS family will be able to
fulfill its responsibilities under the
initial or modified contract of
participation at its new place of
residence, (For example, the FSS family
may be able to commute to the
supportive services specified in the
contract of participation, or the family
may move to obtain employment as
specified in the contract.)

(2) Single contract of participation. If
the relocating family remains in the FS5
program of the initial PHA, there will
only be one contract of participation,
which shall be the contract executed by
the initial PHA. :

(d) Portability: relocation and
participation in the FSS program of the
receiving PHA—{1) General. A
relocating FSS family may participate in
the FSS program of the receiving PHA,
if the receiving PHA allows the family
to participate in its program. APHA s
not obligated to earoll a relocating FS5
family in its FSS program.

(2) Two contracts of participation. i
the receiving PHA allows the relocating
FSS family to participate in its FSS
program, the receiving PHA will enter
into a new contract of participation with
the FSS family for the term on the
remaining contract with the initial PHA.
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The int a;;ﬁ P 1A Mii germmaie its

F55 pecount. Pegardless of
rzlocsting F8S family
! zS:: program of the
A oris enrolied in the FS8
of tha recalving PHA, there will
o F&5 account which will ba
;zad by the initial PFA. When an
mil jy will be absorbed by the
PHA, the initial PHA will
transfer 3"8 family’s FS8 account to the
receiving PHA.
(I} F5S progrars termination; loss of
F55 account; and termination of section
8 assistonce, (1} 1f an FSS family that
retocates to another Jurisdiction, as
rovided under this sertion is unable to
5 hgﬁisons under the contract
ination, or any modifications
o, the ?*{% which is party to the
tract of participation, may:

(i} Terminate the F55 family from tha
FS5 program and the family's FS5
account will be f&:z@v;ggﬁ and

{11} Torminate tha F55 family’s section
8 assistance on the ground that the
family falled 1o zm:za its obligations
"zdsr the contract of participation.

12} In the svant of forfeiture of the
family’s FSS acoount, the funds in the
family’s FSS account will revert io the
PHA mal mammg thd F338 account for
m@ fum}

Subpart D—Reporting

§484.401 Reporting.

Each PHA that carries out an F88
program under this part shall submit to
HUD, in the form preseribed by HUD, 8
report regarding ;ts FS5S program. The
report shall includs the following
information:

{a) A description of the activities
carried out under the program;

bl A de:ariptiaq of the effoctivensss
of the program in assisting fam! ‘:
achieve economic independen
salf-sufficlency;

{c} A descri iption of the effectiveness
of the program in coordinating res:
of communities {o assist famiiies to
achiave economic independencs and
salf-sufficiency; and

{d) Any recommendations by the PHA
or the appropriate local program
coordinating committee for legislative or
administrative action that would
improve the FSS program and ensare
the effectivensss of the program

Dated: March 12, 1393,

Michael B. jenls,

General Deputy Assistant Secretary for Public
and Indizn Housing.

IFR Doc. 93-12326 Filed 5-26-93, £:45 am|
BILLING CODE 4216-23-¥

APPENDIX B
Page B - 47



7638  Federal Register / Vol 5%, No. 32 / Wednesday, Februsry 16, 1894 / Rules and Regulations

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Otfice of the Assistant Secretary Tor
Public and Indlian Housing

24 CFR Parts 905, 962 and 9584
[Dockel No. R—94-1633; FR-2861-L-05}
RIM 2577-AB15

Family Seif-SBufficiency Program;
Correction

AGENCY: Office of the Assistant

Sacretary for Public and Indian

Housing, HUD,

ACTION: Interim rule; correction.

suMsMaRY: On May 27, 1993 (58 FR
30858}, the Department published in the
Federal Register an interim rule that
implemented the requirements and
procedures that will govern local Family
Self-Sufficiency programs beginning or
continuing in Federal fiscal year 1993,
The Department aiso published a final
rule which adopted the interim rule as
the final regulations for the Family Self-
Sufficiency Program, and which final
rule will be effective on May 27, 1994
{one year from the date of publication in
accordance with the program’s
authorizing legislation}. {The interim
rule was effective 30 days from the date
of publication and solicited public
comment.) :

The purpose of this document is to
correct technical errors contained in the
May 27, 1993 interim rule,

EFFECTIVE DATE: June 28, 1993.

FOR FURTHER INFORMATION CONTACT: For
section 8§ issues: Madeline Hastings,
Director, Rental Assistance Division,
room 42904. Telephone number (202}
708-2841.

For public housing management
issues: Edward Whipple, Director,
Occupancy Division, room 4208,
Telephone number (202} 708-0744.

For Indian Housing issues: Dominic
Nessi, Director, Office of Indian
Housing, room 4140. Telephone number
£202) 708-1015.

For supportive service issues; Paula
Blunt, Suppertive Services Coordinator,
Office of Resident Initiatives, room
4112. Telephone number (202} 708~
4214.

The address for each of these contacts
is the Department of Housing and Urban
Development, 451 Seventh Strest, SW.,
Washington, DC 20410. The telephone
numbers listed are not toll-fres
numbers. Hearing-impaired persons
may contact these offices via TDD by
calling (202) 7068300 or 1-{800] 877~
338.

SUPPLEMENTARY INFORMATION: On May
27,1993 {58 FR 30858), the Department

published in the Federal Register an
interim rule that implemented the
requirements and provedures that will
govern local Family Self-Sufficiency
{F55} programs beginning or continuing
in Federal fiscal year {FY} 1993, The
Depariment also published a final rule
which adopted the interim rule as the
final regulations for the Family Self-
Sufficiency Program, and which final
rule will be effective on May 27, 1094
{one year from the date of publication in
accordance with the program’s
authorizing legislation}. {The interim
rule was effective 30 days from the date
of publication and solicited public
commant.)

The purpose of this document is to
correct editorial errors contained in the
May 27, 1993 interim rule. The
following provides a summary of the
corrections that are being made by this
document.

Corrections 1 and 2. Section 106(i} of
the Housing and Community
Development Act of 1992 {Pub, L. 102~
550, approved October 28, 1992} made
operation of a local FSS program
optional for Indian housing suthorities
{ItiAs) for the Indian housing program.
For the Indian housing program. the
FSS rule provides that IHAs that elect
to operste local FSS programs are not
subject to minimum program size
requirements as are housing agencies
[(HAs) ofher than IHAs. Note that the
part 862 regulations, which are the
regulations applicable to the public
housing FSS program, contain a section
concerning minimum program size
requirements—24 CFR 962,105
{Minimum program size}. (See table of
sections at 58 FR'30889.} No comparable
section, however, is contained in the
Indian housing F5S regulations. {See
table of sections at 38 R 36883).

Twe provisions in the indian housing

. FSS regulations inadvertently make

reference to minimum program size
requirements—paragraph {a}2} in
§005.3020 {Program implementation}
and §605.3021 (Administrative fees).
{See 58 FR 30887, first column for both
citations.) The last sentence of
paragraph {a}{1) of § 9065.3020 also uses
the phrase “families required to be
served” {emphasis added) which
indicates that JHAs are subject to
minimum program size requirements.
Accordingly, the reference to minimum
program size requirements in these two
sections is incorrect, and is removed by
this notice.

In addition, §905.3621
(Administrative fees) also contains a
missing word. This section provides
that the performance funding system
{PF¥S} shall provide for the inclusion of
“reasonable and administrative costs.”
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The correct phrass should be
“zeaasna’éﬁa and eligible adminisirative
costs.”

Corrections 3, 10 and 19, In each of
the three F58 rules {the Indisn housing
88 rule, the public housing FSS ruls,
and the section B FSS rule), the phrass,
“without good cause,” should have been
inserted where the ruls discusses
termination of the FS§ contract of
participation on the basis of the family’s
failure to comply with the contract
terms. Accordingly, this phrase is added
to § 605.3022 (h)i3) and {(h}2). §9562.303
{b)(5) and (h}{2), and § 984.303 (b)(5)
and (i). (See, respectively, 58 FR 30867
{second column), 30854 {first column),

and 30890 {thizd columnj}.

in addition to inserting the phrase
“without good cause” in § 984.303(b){5),
the word “without” in paragraph
{b)(8){i) of this section should be
“withhold.” (See £8 FR 30900},

Correction 4, In § 805.3024(b} {Total
tenant payment and increases in family
income}, the second “or” should be
“for.” {See 58 FR 3088, second column.)

Corrections 5-8. In the definitions of
*Action plan,” “Certification,” “F55
account,” “Program Coordinating
Committes,” and “Self-sufficiency” in
§ 962.103 (Definitions), the word
“subpart” in each definition should be
*part.” [See 58 FR 30889, third column,
and 58 FR 30890, second and third
columns.}

Correction §. 1n §9862.302
{Administrative fees), the word
*gligible™ should be inserted afier the
words “reasonsble and” in the fourth
line of this paragraph. {See 58 FR
30883.)

Correction 11. 1In §862.305 {FSS
account), in paragraph {b)(1){i}, the
second “FS8” should be followed by the
word “credit.” {See 58 FR 30885, first
column.) )

Correction 12.In §862.305(c), the
heading ““Disbursement befere
expiration of contract term” should be
italicized to clarify that this is the
heading for this paragraph. {See 58 FR
30893, second column.}

Correction 13. In § 962.305{e), th
phrase “uniess such use is prohibited by
the statute or regulations governing the
particular homeownership program”
was inadvertently omitted. {See 58 FR
20895, third column.] This phrase is
included in the comparabie section in
the Indian housing FSS regulations. {See
§905.3024{e) at 58 FR 30889, first
column,)

Corrections 14-17. In ths definitions
of “Action plan,” "Certification,” “F383
account,” and “Self-sufficiency™ in
§954.103 (Definitions), the word
“subpart” in each definition should be
“part.” {Ses 58 FR 308886 middle

column, and 58 FR 30887, first and
second columns.)

Correction 18, in the definition of
“F&5 related service program™ in
£984.103, the phrase “of this subpart”
is unnecessary and should be omitted.
{See 58 FR 30867 }

This document will correct
technical errors.

The Departraent aoes not intend 1o
make any substantive amendments to
the F5S program rules until the FSS
finai rule becomes effective on May 27,
1994. The Departmnent has receivod 34
public comments on the May 27, 1993
F5S interim and final rules. The
Department is reviewing these
comments end may cansider further
amendmenis to the FS8 fnal rule, after
the rule becomes effective on May 27,
14994,

Accordingly, FR Doc. 83-12325, an
interim rule published in the Federal
Register on May 27, 1993 (58 FR 30858),
is corrected to read as follows:

1. On pages 30866 and 30887, in
§ 905.3020, the last sentence of
paragraph {a}(1)}, ir: the third column on
page 30888, and paragraph {a)(2), in the
first column on page 30887, are
corrected to read as follows:

§905.3020 Program implemeniation

{a} * kX

{1} Program start-up. * * * Full
delivery of the supportive services to be
provided to the total number of families
to be served under the program need not
occur within 12 months, but must ocour
by the deadline set forth in paregraph
{)(2} of this section.

{2} Full enrollment and delivery of
services. Except as provided in
paragraph {a)(3] of this secticn, the IHA
must have completed enrollment of the
total number of familiss to be served .
under the FSS program, and must have
begun delivery of the supportive
services within two years from the date
of notification of approval of the
application for new indian housing
units.

* * k. * *

2. On page 30887, in the first column,
§965.3021 is corrected to read as
follows:

£905.3021 Administrative fees.

The performance funding system
{PFS), provided under section 8(a) of the
Act, shall provide for the inclusion of
reasonable and eligible administrative
costs incurred by IHAs in carrying eut
local FSS5 programs. These costs are
subject to appropriations by the
Congress.

3. On pages 30887 and 30588, in
§905.3022, paragraph (b)(5), on page
30887 in the second column, and

the above

paragraph (h}{2), on page 30838 in the
first column, are corrected o read as
follows:

£505.3022 Contract of particips

* Ed & o

Hon,

(b} a B R

{3} Consequences of noncompliance
with contract. The coptract of
participation shall specify that if the
FSS family fails to comply with the
terms and condition of the contract of
participation, without good cause, the
IHA may:
*® " - *® &=

(h] *® & W

(2) The failure of the FSS family to
mest its obligations under the contract
of participation without good cause;

* L3 u E E-

£ 9053024 [Correclad)]

4. On page 30888, in the second
column, in §905.3024(b), correct the
word "or” the second time it appears’to
read “for,”

§862.103 [Corrected]

5. On page 30889, in the third
celumn, in § 962.103, in the definition
of “Action Plan,” correct the word
“subpart” to read “part.”

6. On page 30890, in the first column.
in §952.103, in the definition of
“Certification,” correct the word
“subpart” to read “part.”

7, On page 30890, in the third
column, in §962.103, in the definition
of “Program Coordinating Committes,”
correct the word “subpart” to read
“part.”

8. On page 30890, in the third
column, in §962.103, in the definition
of “Self-sufficiency,” correct the word
“subpart” to read “part.”

§962.302 [Corrected}

4. On page 30893, in the third
column, in §962.302, add the word
“eligible’ afer the words “reasonable
and” in line 4.

10, On page 30894, in the first and
third column, in §962.303, correct
paragraphs (b)(5) introductory text and
paragraph (h}{2) to read as follows:

£9662.303 Contract of participation.
* * * & L

[b) & & % .

(5) Consequences of noncompliance
with the contract. Tha contract of
participation shall specify that if the
FSS family fails to comply, without .
good cause, with the terms and
conditions of the contract of
participation, which includes
compliance with the public housing
lease. the PHA may:

L & [ "
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{2} The failure of the F55 family to
mest its obligations under the contract
of participation without good cause;

#* # P & k3

§562.305 [Correction]

11. On page 30895, in the first
column, in § 962.305, correct patagraph
(B3{1)3) introductory text by adding the
word “credit” between the words "F58”
and “shall.”

12, On pags 30893, in the second
column, in § 962.305, correct paragraph
{c){2) by Htalicizing the heading—
“Disbursement before expiration of
contract term.”

13. On page 30895, in the third
column, in § 962.305, correct paragraph
{e) to read as follows:

§962.305 F33 account.

{e} Use of FSS account funds for
horneownership. An FS88 family may use
its FSS account funds for the purchase
of 2 home, including the purchass of a
home under one of HUD's
homeownership programs, or other
Federal, State, or local homeownership
programs uniess such use is prohibited
by the statute or regulations governing
the particular homeownership program.

5984.163 {Corrected]

14. On page 30898, in the second
column, in § 984.103, in the definition
of *Action plan,” correct the word
“subpart’” to read “part.”’ -

15. On page 30598, in the second
column, in §984.103, in the definition
of “Certification,” correct the word
“subpart” to read “part.”

16. On page 308097, in the first
column, in § 984.103, in the definition
of “FS$ account,” correct the word
“subpart” to read "part.”

17. On page 30897, in the first
column, in § 984.103, in the definition
of “F58 related service program,”
remove the phrass “of this subpart.”

18. On page 30897, in the second

'column, in § 984.103, in the definition
of “Self-sufficiency,” correct the word
“subpart’” to read “part.”

19. On pages 30000 and 30901, in
§ 984.303, correct paragraphs (b){5)
introductory text and (b}{5){i} on page
30900 in the third column, and correct
paragraph {i} on page 30901 in the
second column, to read as follows:

§984.303 Contract of participation.

bl * * #* #

(’b} A %

{5) Consequences of noncompliance
with contract. The coniract of
participation shall specify thatif the

F58 family fails to comply, withowt
good cause, with the terms and
conditions of the contract of
participation, which includes
compliance with the assisted lease, the
PHA may: :

{1 Withhold the supportive ssrvices

= "

o £ " ®

{i} Uption to terminale section 8
housing and supportive service
gssistance. The PHA may terminate or
withhold section 8 housing assistancs
the suppartive services, and the FS8
family’s participation in the FS3
program, if the PHA datermines, in
accordance with the hearing procedur
provided in 24 CFR 882.216 and
887.405, that the FSS family has failed
to comply without good couse with th
requirements of the contract of
participation as provided in paragrapt
{b)(5) of this section.

" ® &*® L] k]

Dated: February 7, 1994,
Myra L. Ransick,
Assistant General Counsel for Regulations.
IFR Doc. 94-3457 Filed 2-15-94; 8:45 am]
BILLING CODE 4210-33-P
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