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SUBJECT: Medieal use of marijuana in public housing

The Office of Housing requested our opinion with respect to
whether 2 section & tenant s use of medical marijuana’ requires
an owney to terminate tha tenancy of the medicul marijuana user.
It further inquired whether tha cost of wedical marijuana is *
deductible for purposes ¢f determining adjusted income under
toplicable section 8 regqulations.! Several HUD Field Offices
have also requested guidance on rhis matter. Because these
issues are also relevant to the public heusing program snd the
section B prograns opevated by the Office of Publi¢ and Indian
Housing, this memorandum is also addressed to that office. AsS
more fully articulated below, we conclude that State laws
purporting co legalize medical marijuana directly cocElict with
the admissicn and occupaney requiTements of "Phe "Qualivy Houeing.
and Work Respansibility Act of 1898 ("Public Housing Reform Act”)
and are thus subject to preemprion.’: ‘

‘ The cerm “nedical marijovana” in this memorandum meahs marijuana
whick, when prescribed by a physicisn to treat a ggrious illness
cuch as AIDS, cancer, ox glaucomn, is legal undexr State law.

. - it
ﬁh?heSé iesuea arose in the wake of Washington State’s November
3, 1998 referendum in which vorers approved the medical use of
marijuana. According teo the Qffice of National Drug Control
Folicy ("ONDCP*), the following States have enacted laws
purporting to legalize medical marijuana to date: Rlaska.
hArizona, California, Connecticut, Massachusetts, New Hampshire,
Nevada, Oregon, Vermont, Virginia, and Washington and, depending
on the interpretation of the law in Louisiana, may also be legal
thara undox cerxtain cireumatsnces, Sae QNDCe’ 5 web page, “Sratus
of State Warijuana Initiatives* {copy attached).

’ The Public Housing Reform Act amandzd the United Statgs Housing
Act o 1937 ("Act?), 42 U.S.C. § 1437. P35 more fully disqussed
below, it alec contains four fresstarding sectigns, ssctions 576
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I. Admissiors $tandards

Section 576 (bl (1) of the Bublic Housing Reform ACt requireg
public housing agencies (*PRAs®) and cwners to establish
atandards that:

probibit admission to . . . federally assisted
housing for any hansshold with a2 member--
(A) who the public houaing agency or
owner determines is illegully using a
controlled substance; ar
(B) with respect to whom the public
housirg agency or owner determines that
it has reasonable.vause to believe that
such a household member’s illegal usae
(ox patterm of illegal wsee) of 3
\ controlled substance . . . may interfere

i with the health, safety, or right to

i peaceful enjoyment of the premises by
| ether residents, ’

42 U.S.C, §13601(b) (1) (emphasia addedi. We incerpret the wérd
“EE?hibitf in this context to wean that the admission standards
which the statute pregcribes require that PYAs and owners must
deny admission £o the first ¢lass of househalds, i.e,, those with
-a membezr who the PHA or owner derermines lg, .at the time of
consideration for admission, illegally. using & controlled
‘substance.' Seev64. Fed. Reg. 40262, 40270 {1998) {to be

through $73, which.apply-across the board to all federally
sseieced housing. Three of these fuur sections, gection 576
("Screening of Applicants for Federally Assisted Housing®),
section 577 {"Termination of Tenancy and Assistance for Illegal
Drug Users and Alcohol Abusers im Fedevally Agoisted Housing").
and section 579 {"Definitions"), govern the questions articulated
above. They are codified in Chapter 135 {("Residency and Service
Requiyenents in Federally Assisted Housing®} of Ticle .42 of the
United States Code, 42 U.S.C. §% L3L61, 13862, & 13854, rathsr
than with the Ack itgelf.

' Hone of tha three applicable Erccatanding provivions .identifieaq
in footnote 3 contains 2 definition of "controlled substance.*
Section 578(a) (1) of the Public Housing Reform Act, however,
attributes the related phrase, "drug-related criminal activity,*
with the meaning specified in secticn 3(b) of the Act. 432 T.S.C.
§ 13664{a){1). section 3(h) (9) of the Act defines vdrug-related
crimigal activicy* as "the illegal manufacture, sale,
distribution, use, ar popsessicn with intent to manufacture,
sell, distribute, or use, of a controlled substance (as such term
is identified in section 102 of the Controlled Substances hct. )
42 U.8.C. § 1437b{9). The Controlled Substances el in o wurn
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- codifled at 24 C.F.R, §§ 5.853(a) ()] (proposed July 23, 1999).
1d. =t 40274 {to be codified at 24 C.P.R. § 882.518 (a} (1) (i).

With respect to the determination as to whether a person is
illegally using a controlled substance, the Act does not indicate
a minimum length of time chat must have transpired since the last
illegal use of a controlled mubstance ftor an applicant to be
deemed ¢ligible to receive Pederal assistance, Legislative
history to the Americans with Diszbilities Act ("ADA")}, which
similarly excludes "current users of illegal drugs*® from its
protections, indicates that in excluding such persens Erom
caverage, Congress intended to exclude persons "whose illegal use
of drugs occurred Tecently enough to justify a reascnable beliof
that a person’'s dxug vse 13 current.' K.R. Conf, Rep. No. 161~
596, at 64, reprinted in 1990 U.S.C.C.A.N. 267, 573. See plso,

! v.. i New York, 955 7. Supp. 294, 258 {5.D. N.Y,
1997) (Rehabilitation Act's prohivition against,current illegal
use of contzolled substances encompasses illegal uaes pocurring
recantly enough to justify reasenable belief that illegal drug
use Is current), aff-g 132 F.3d 145 (2d Cir.), cert. denied, 118
§.Cc. 2075 (1998}. wWe thus interpret the Public Housing Reform
Act's prohibitions against "current' illegal use of z controlled
substance as encompassing uses occurring recently enough to
waxrant a reasonable beliel that the! use:is.ongoing.

The courts of appeal which have addressed this issue in
cases brought under Federal civil xights,statutes have reached
different conclusions regarding the -length of time that must have
passed gince the las®* inctance of 1llegal use for a person no: ta
be considered a “curvent* illegal user. Maost agrag, however,
that the issue of whethex or not a person is a *current® illegal
user upder Federa} civil rights laws requires a highly
individualized, fact-gpecific examipation of all relevant
¢lreumstances. Sge, e.49., Shager v. Preston Memgrial Keepital,
107 F.3d 274, 278 (4th Cix. 1997) [(2mployee whose last illegal
uge of drugs occurred three weeks pricr to termination held to be
*currently engagiug in the illogal use of drugs® undexr ADA);

Coll iew Fibre Co., €3 F.34 828, 833 (9th Cir. 1935}
(passage of "months" between last illegal use af controlled

defines “controlled aubstance? as “a dyug or other substance, oY
immediste precursor, included in schedule I, IZ, IIZ, IV, or V of
part B of this subchapter." 4z uU.5,¢. § 802(€). Schedule I
includes marijuana. 21 U.S.C. § 622(e) (Schedule Y) (c) 10). We
therafore actribule che latter defunition of *centrolled
substance” co that phrase, as ueed in sections 576 and 577 of the
Public Housing Reform Act. Sullivan v, $troom, 495 U.5. 478, 484
{1990) (*identical words used in differea: parts of the same Act
are intended to bhave the same meaning"} {guoting Melvering v,

Stockholms Enskilda Bank, 293 U.S. Ba, 87 (1234)).
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substance and terminacion held insufficient for employees to
escape classit;cation of current illegal ysers under ADA); b

teg v. Sourh Ma ment » 955 F.2d 514, 918 {4eh Cir.
1532} (persons drug-free for one year held ot Pcurrent" ugers
under Fair Housing Ace}, 1p any event, it ig likely that when
issues arise with respect ta @edicalruanbivana, the person in
question will ke currently using the contrdlled substance.

With respect to tha s8e2cond class of households addressed in
section 576 (b} {1} (B}, i.e., those including a member for whom cthe
PHA or cwner determinss that reéasonable .cause. exists tq believe
that the memberts pattern of jillegal use of g controllad
substance may interfere with other residents’ health, safety, or
right to peacefyl enjoyment?, sectiog 576 (b} {(2) of the Public
Housing Reform Acc affords PHAs and owilers limited discretion co

admit such househalds. That section provides ay follows:

“(A) has Successfully completed 3 supervised
drug or alcchol rehabilitacion program fas
applicable) and is no longer engaging in the
illegal use of a concrolled subsvance or abuce af
alcohol (as applicable);

{B) has otherwige been rehabilitarerd
SUCCesItully and iz neo longer Bngaging in the
illegal yuse of a controlled substance or abuge of
alcohol (as applicable); or : ‘

{¢) iag parcicipating in a 'supervised drug or

— ——y.

expressly limiv tha Yeasonable cauge decerminatien to past
illegal use or a Past and poncoptimuing pattern of {llegal use,
ofF a controlled subgtanese. But givén.secrion 576(b) (L1 {A) '
prohibition againse admitting any household vith a member who the
PHA or owner datermines is illegally using a controlled
substance, i,e., at the time of consideration for admission or
recently enough to warrant 4 reasonable belief that a household
member‘s illegal use is ongeoing, wa iaterpret esection
S7€(b) (1) (B) te require PHAS and owners £O deny admission to
households baged on & Yeasonable cayge deternination that the

Pattern of illegal use of a contrelled substance may interfere
with other residentg' health, safety, or right to peraceful
enjoyment of the premises. 42 U.S.C. B 13661 (b} (1) (B} .

t
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slcohol rehabilitation program (as applicablel and
is no longer engaging in the illegal use of a
controlled substance or abuse of alcohol {as
applicable]. '

42 U,5.C. § 13651{k) (2). A PHA or owner may admit euch a
househald upder this provision after having determined that both
conditlons in one of the threes considerations enumerated above
have been met, i.e., some evidence of drug rehabilitation and no
current illegal use. Ses 64 Fed. Reg.;at 40270 (to be codified
at 24 C.F.R. § 5.860(a}}. As with houscholde including a mewmbex
who the PHA or owner determinas is illegally using a controlled
aubstance, a PHA or ownér may admir a househeld under section
576 (b) {1) (B} on the condition that the household member for whom
reasonable cause aexists to balieve that such person’s past and
noncontinuing illegal usa may interfsire wicth othexr rewsidents’
health, safety, or right to peaceful enjoyment, may not reside
with the household or ou the pramiges. 64 Fed. Reg. at 40270 {to
be codified at 24 C.F.R. § $.B60(b)).

The law of preemption provides that “it is not necessary for
a federal statute to provide explicitly that particular state
lawa are preeapted.” illabke anty V. Autemated Megical
Laborakories, Ime., 471 U.S. 707, 713 (1985). Moreaver, a State
statute "is invalid to the exrenr that it ‘actually conflicts

wirth a . . ., federal =stacuce.*" Interpational Paper Co., v.
Quegllecte, 475 U.S. 48, ¢52 (1%87) [quoting Ray v, jtlantic
Richfield Co., 435 U.5. 151, 158 {1978). "Such a conflict will

be found when the state law ‘stands as an obstacle to the
aceomplishment and execution of the full purposes and objeckivuy
 of Congress.’' Duellette, 479 U.S. at 492 (quoting Hillsborgugh
CQunky, 471 U.5. at 713},

It is our opinion that State statutes which purport to § i
legalize marijuana stand as such an cbatacle to the ot
accomplishment of the purpose of secticn 576(k) {1} of the Public
Housing Reform Act, i.e., to require owners of federally assisted ° -
housing to "establish sctandards chat prohibkbit admission bo ST
federally assisted heusing' fox the two categories of households . . -
identified in seccion 576(b) {1). To the degree that a PHA may b
lock to_these State laws for authorization to admit families with "'
‘a member who iz using medical marijuezna on the grounds that under o'
"State law the use of medical wmarijuans is not the illegal use‘of :
& contxolled substance, we believe that the PHA would not be in =«
. compliance with section $76. We therefore conclude, with regaxd " ° .
i to required standards prohibiting admlission ta federally assisted ..
'259 | housing ©f households .with members who sre illegally using a
iccntrulled substance, that State medical wavijuana statues which
lPurpurt to remove medical marijuana firom clasaification as 2

controlled pubstance are preempted by seccion 576 of the Fublie
Housing Reform Act.
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II. abi of Tenancy and Asgistanc

With regard to existing public housing tenants and program
participants, section 577{a) of the Public Houming Reform Act
requires that PHAS and owners: :
establish standards or lease-provisions for
continued assistance or cccupancy in federally
assisted housing that allow the agency or owner

ko terminate the tenancy or assistance for any
household with a merber-- - ;

{1} who the public houaing agency or

owner deteymines is illegally using a

contyolled substance; or

(2) whose illegal use (or pattern of

illeqal use) of 3 controlled substance

is determined by the [PHA] or cwner

to intarfare with tha hemlch, safety, or

right to peaceful enjoyment of Lhe

premises by other resadents.

42 U.5.C. § 13662{a) {emphasis added}. Unlike-the prescribed
admission standards, which "prohibit® admission of households
identified in section 576({b} (1), the prescribed continued
occupancy and agsistance standards merely “aliow” téxrminarion
when a PRA . or.cwner-decermines that & houselicld member . in
‘1llegally using a ceontrolled Subistance or“when a household member
displays a past and noafontinuing patiern of illegal use which iz
daetermined by the PHA or ownear to intexfere with other residents*
health, safety, or right to peaceful apjoyment. gge 64 Fed., Req.
at 40274 (to be codified at 24 C,F.R. § 882.518(b) (2] 14]).

As discussed above, with respect to the classification of
medical marijuana, Federal law preempts any discretion on the
part ©f the PHA or owaer from determining that medical marijuana
is not a controlled gubstance. Thersfore, an owner or PHA cou}d
not make a determination that use of medical marijuana per se is
rever groiinds for rermination of tenaney or assistance. And,
consegquently, could rnet establish standards ox lease provisions
that gensrally permit occupancy of Federally assisted housing by -
madieal marijuana ussrs.

That being said, the stavute provides the PHA and rhe owner
with the discretion to determine oa a case-by-case basis when it
iz appropriate to terminate the tepangy or assistance of a
household. The propriety cf any decision %o evict a househeld or
to terminace assistance for past or current illegal use of a '
controlled substance, or for a stated or demonstrated intent by a
resident prospectively to use medical marijuana, requires a
highly individualized, fact-specific analysis that is tailored to
the relevant circumstances of each cuge, S¢e Bouthesrp Management
Eorp., 955 F.2d at 918: Fovrisi v. Bowes, 734 F.2d 8§31, 333 (ath

Cerperation [or Nuppartive Housing u Berwish the Lines m Appeidic ; Pagelar




Cir. 1586} (decided undex Rehabilitarion Act). It ig therefore
not practicible to articulate specific guidance which is relevaht
"to all cases whexre a PHA is considering eviction or termination °
of T¢siscance for past ‘or current illegal use of a controlled
sUBstance or for a resident’s stated or demonstraced intent
prospectively £o use medical marijuarna. :
L L e TR e :

In decermining how to exarcise the discretion which section
577 of the Pyblic Housing Reform Act affords, however, PHAs and
dwnexs should be guided by the fact that hiscorically, HUD hag'
hot exténsively regulated the area ofieviction and termination of
agsistance, lgaying the ulcimate detormination of whech?r to
evict or termidite aswistines to their reasoned disgretion.' - HUD
Intends that PEAs and owners utilizé'ﬁﬂnggagﬁg?Eélgﬁsﬁhder -
section 577 to make consistent and reasoned determinations with
¥espect to eviection aBd termination Bf"assistiiice determinations.
in cases where & household member states or demonatraces an
intent prospectively to use medical marijuana, PHAY and owners
ghould consider all relevant factorm in determining whether to
terminate the renancy or assistance, including, but nat :
necessarily limited to: (1) the physical condition of the medical
nmarijuana user; (2] the extent to which the madical marijuana
dsex has othar housing alternatives, if evicted or if axsistance
were terminated; and !3) the extent to Whieh the PHA or owger
would benefit from anforcing lease provisions prohibiting the _
i1legal use of cortrolled substances, :

For households with a member who a PHA or owner determines
to be illegally using a coptrolied substance or whose past and
aoncontinuing puttern of illegal use of a controlled subscapnce is
determined by the PHA or owner to interfere with other residents’
healrh, salely, .or right to_peacuful enjoyment, the prescribed
con¥inled occupancy and assistance standards, like the prescribed
admissione standards, must allow the BKA or-owner te counsider
evidence of successful xehabilitaticn or current participation in
2 supervised drug xehabilitatien pregram when determining whether
Lo terminate tenancy or ussistance te such a household. Section
517 (b} . .

Again as discussed above with respect to gection 57¢e,
State statutes which purpert to legslize medical marijuana
directly sonflice with the quoted provisions of section 577 of
the Public Housing Reform Act ingofar as they purport Lo remove
marijuina, when used pursuant tc g physician‘s prescription, Erom
the Controlled Substances Act’s list of controlled substances.
The limited discrecion which section 577 affords PHAS and ownexe
- EQ refrain fxom CePMinacing the TemaK y of or assistances for
illegal drug use, however, does not inelude any discretion to
determine that marijuana iw not a controlled substance within the
reaning of the Controlled Substances Act, 21 U.S.C.
§ 612(b) (1) e}, even if a State statute purports to legalize its
use for medical purposes.
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If enforced. such laws would "stand{] as an obstacle te the
accomplishment and execution of the full purposes and objectives
of Congxess' in enacting secticn 577 of the Public Housing Reform
Act, i.e., to require thar PHAs and ownere “establish standarde
which allow them to terminate the tenancy or assistance" for
either ¢lass of households identified in section 577(al,
Quellette, 479 U.5. at 492 (quoting Hillsborough County, 471 U.5,
ak 723). If given effect, auch lawa would opaxate to diveat PHAS
and owners of the discretion which Congress intended them to have
regarding termination of tenancy or assistance for use of a
controlled substance. We thus conclude that Scate medical
marijuana statutes, insofar as they may be {nterpreted to mean
that use of medical marijuana is not the illegal use of a
controlled substance, are preesypted by section 5§77 of the Public
Kousing Reform Act. '

IIY. Conclusien

Based on this spalysis, we conclude that PHAs and owners .
must esteblish etandards that yregulve denial of admission to
bouseholds with a member whom the PHA vt owner determines to be
illegally using & controlled substance,’ oxr for whom it determines
that reasonable Cauge exists to belisve that a household member's
pattern of illegal use of a controlled substance may interfere
with other residents’ health, safety. or right to peaceful
enjoyment. Section 576(b}. The Public Housing Reform act
@ffords PHAs and owners limited disgretion toc admit households
witha membar for whom sOC reasonable vause décermination ia
‘made in the face of evidence of rehabilitacion. section
576(b) (2}). HUD's propesed rule would further zllow a PHA or
owner to impuse as a condition te admission'a requirement that
"any household member wha engaged in oy is culpable for the drug
uss ., ., may not reside uitg the household or on the premises.®
64 Fed. Reg. at 40270 (to be codified at 24 C.F.R. § 5.860(b}).
Bacause Sratm medical marijuana laws, insofar as they may be
interpreted to mean that use of medica) marijuana is not cthe
illegal use of a controlled substance, directly cenflict with the
objective of the Public Housing Reform Act’s requirements
regarding admissions, they axe preempted.

1]

We further conclude that PHAs and ewners must establish
otandards or lease provisions for continued assiscance or
occupancy which allow cermination of tenancy or asgistance for
any household with a member whe the PHA or owners determines to
be illegally using a contrelled substarce or whoge past and
(noncontinuing pattern of illegal use of a controlled substance is
1determined by the PHA or owner to interfere with other residents’

fhealth, safely, or right to peaceful snjoyment. The Public
Housing Reform Act affords PHAs and owners limited™diseretion ta
refrain from terminating the tenancy cr assimratice for any
household with a member for whom such » determinacion is made in
the face of evidence of rehabilicacion, Gection 577(b). HUD's
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proposed rule would further allow a PHA or owner Lo impose as a
condition for continued assistance @ requirxement that “any
househeld member who engaged in or ix culpable for the drug use
, . may not reside with the houashold or on che premices.~ €4
Fed. Reg. at 40270 (to be codified ar 24 C.F.R. § 5.860(b)),

The standards which secticn 577 requires ﬁu;t alag allow

a iy

. PHAs and owners to terminate the tenancy of or assistance to/a

household with a member who states or demonetrates in intent
proepectivaly ro use medical marijuana, In determining whether
to exercise their discretion to evict or terminate assistance for
Such'a household, PHRs and owners ‘should consider all relevant
Fictors particular to sach case, including, but not necessarily
1imited to: (1) the physical vondiction of the medical marijuana
user; (2) the extent to which che medical marijuana user.has
ather housing alternatives, if evicred or it assistance wexe
terminated; and (3) the extent ra whaich the PHA or owner would
benefit From enforcing lease provisions chat prohibit illegal use
of contreolled sybatances.

Wwith regard .to the Office of Housing's question concerning
che deductibility of the cost of medical marijuana, the Internal
Revenue Sarvice Eas already concluded, based on the premise that
marijuana is a Federally <oncrolled substance for which there are
no legal uses, that the cost of medical marijuana is hot 2
deductible medical expense. Rev. Ruling 87-9, 1597-3 I.R.B. 4,
1937 WL 61544 {(I.R.S.}. While for the purposes of RUD's asslsted
housing programs. PHAsS and owners are not technically bound by *
the IRS Revenue Ruling, consistent with the conclusions in this
memorandum, we believe that PHAs and, ownexs should be advised
that they may not allow the cost of wedical marijuana to be v
considered a deductible ‘medical expe?se.
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