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MEMORANDUM FOR; Gerald J. Benoit;, Director Existing Housing

Branch MAE
cor a‘.,p»;ﬁ;{&o
FROM: ' Joseph F. Gel etich, Assistant General Counsel

Assisted Housing Division, GCH

SUBJECT: Section 8 Certificate Program: Rent: Determination of
Comparability in Rent Controlled Market {Burkeley,
California)

Background

The San Francisco, RA asked {memorandum of April 22, 1986}
for guidance on how'to determine rent. reasonablinessin a rent
‘controlled market], In Berkeley, most hon-Section B rental unijrg
are subiect to stringent rent contro] Units assisted under

Section 8 are not under rent control.l/ '

contract rents were substantially higher than rentaffor
comparable units in the private unassisted market 2

Section 882.106(b)(1}(i) pProvides that contract rent must Le
reascnable jin rg}ation to rents . . | in the rivate‘qgﬂfgisted

market . . . . "/ gection 882.106(L)(2) provides thats

1. our Characterization of the Berkeley ordinance is based
on the material received from the RA. We have not exasmined the
ordinance.

2. The RIGA finding does not Say there was any difference
between the PHA'g comparability procedures for determination of
initial contract rent or for adjustment of contract rent. HUD
regulations dafline comparability in the same way for both
Lurposes (see § 882.108(b)) {although comparability is a
Statutory requirement only for adjustments (U0, Aot ot 1u37,
section Btc)(l-?)(c)}- r

3. In addition, initial contract rent M8y not cxceed tie
owner's rents "for comparable unassisted units™ -
fgog§gﬁ5335b){llfli)). Adjustments may not “result in waterial
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“"for a rent controlled unit, comparable units shall be those
which are rent controlled; for a unit which is not subject
to rent control, comparable units shall be those whicl are
hot rent controlled.®

» '3

Under the_Burkeley.ordinance,'} hhiﬁ’iﬁhﬁ

o s .
ently’ passes out g

Kﬁf‘}éﬁ!@@bnt&ﬁfwfc%f?he'duration‘of‘thé”§§§In€§§*bccupancyﬁ The

PHA arfves {svmmary in RA memorandum) that a Section 8 unit is
not rent controlled and the PHA must use non-controlled units —-
i.e., other Section B assisted units ~— as comparables. ‘The PilA
contends that in Jlocal circumstances section 882.106(b}{2})
(requiring use of comparables which are not rent controlled)
should take prcedence over section B82.106{b){1) {reguiring that
Secti?n 8 rents may not exceed rents for comparable unassisted
units),

Opinion

Determination of the comparable rent for a unit to be
assiated under the Certificate Program requires that the subject
vnit is to be valuéd as if rented on the private unassisted
market, The ,pu Sse of the comparability analysis 1s to  _
Cetermine ™ iie am‘om‘fﬁi’%i‘ch"t'}ie'fu‘h'f rould e rented by the 5

”odnéﬁjbhj}ﬁefﬁﬂhshggeéh*ﬁEyﬁgfrff*hb' SR E0 T Section &1

‘participant’! when a Séction 8 participant wants to rent a unit,
in principle the owner has the choice of renting to the aessisted
family or to another tenant at an unassisted market rental. The
comparability test is fntended téﬂdl&owﬁﬁﬁdﬁsﬂBﬂTOn*ﬂ_ran to “goa

28 high M7~ but” n5 higher than —the  amouRtT et Wner= coul divge

“for a priqgte.unassistedhrental_gﬁ tha univ¥l -~

For this purpose, the rule requires the PHA to use rents of
“"comparable units in the private unascisted market."™ The rent of
such private unassisted units is the best indicator of the market
rental of the subject unit for the same purpose. (In applying
the comparability test as a 1limit on adjustments, the use of
“comparable unassisted units® is a statutory requirement.) The
use by a PHA of rents paid for Section 8 assisted units in
establishing comparability i1s a plain violation of the requlatory
requirement to use awmounts charged for units.in the private
nnassisted market.

Section BB2.106(b)(2) requires the FHA to use rent
controlled units as comparables for a rent controlled assisted -
unit, and non-rent controlled units as comparables for a non-

; 2’

differences between the rents charghd for assisted and cowparablle
(as definad in § 882.106({b})) unassisted units" {(§882.108({D).

4. BStated in terms of appraisal jargon, rent for the
«ssisted unit is to be based on "highest and Dest use” as a
private unassisted residential rental unit.
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rent-controlled assisted unit. This provision does nol override
the regulatory ohjective té value the unit es if rented on the
privatE unxwEtsted Barket, or the reguirement to use unasslsted
rentals for this purpose. Rather, section 882.106{b}(2)} is
intended to carry out this broad objective In the context of a
market with rent control. If a unit as rented in the private
unassisted market is subject to rent contrgl, then rents of
comparable rent controlled units are the best indicator of
unassisted private market rental for the unit. If a unit au °
rented in the private unassisted market is not subject to reut
control, then rents paid for comparable non-rent controlled units
are the best indicator of unassisted private market rental for
the unit.

T )
~ ;weXnrthe.context of the Berkeley ordinancehﬁhméntnrantal o
i inder: Se::'ti_onqa_;‘@f"‘_u,hi'ﬁ"f\ibulﬁd'b‘b"’shbjeoti;t'ojrdntfu"dbnt'rblqi frented
f{n the private Unasdisted’market. < Thareforevthe unit~ ahould”be®
.considexed a rent controlled unit for the-purposeof applying the
'requirement of section 882.106(b)(2). ““The*question to be '
(answered in’the comparability determination.is the same in a rent
“control juriadiction as elmewhere: what“idfgﬁb?rant the owner'®
“conld have-charged bn‘the"privateTmarkeQZﬁg;mﬂEfﬁbunit would have
“been rant~controlled.onithe.private market7sectiong882.106(b)(2)
“requires the use:of rent controlled unitaTdaxqpmparables*(even -

though 'the unit will “not’ be subjact tgiggﬁﬂ&pqggfbi:during:thc.

- term of the assisted rental).. ' :
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