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PALM BEACH COUNTY LEASEO HOUSING CORPORATION, 
INC. v MURRELL 

Case No. 86-2655-CC-13-0 
Volusia CQunty Court 

JUlie 14. 199B 

HEADNOTE 

CllUSifted to FlO! ida Supplement Digest 

Ll!ndlord and Tenant §§ 110, 210 - landlQrd/tenant - eviction - hmdlnrd's 
waiver of right to by UCI.'eptins rent fiut)tJidles 

The landlord liled all action 10 evict [he tenant.. alleging material IIOI1COO1· 

pliance with the lease. The landlord continut:d to receive rent payments from 
the Department of Housing and Urban Development (HUD) ro subsidize the 
tenant's rent lifter serving its tennination notice on the tenant. The court held 
the landlord's acceptance of the payments from HUD constituted a waiver of 
its right to evict tbe tenant purnuant to FS § 83.56(5). 

APPI!~ARANL'ES OF COUNSEL 

Jill, J)ulf":i- f(11 plaintiff. 
'fhomal:l J. SWl.'C( for defC:llt.bilif. 

OPINION OF THE COlJnT 

DARREL CARNELL. County Judge. 

OR DBR GRANTING DEFENDANTS MOTION FOR SUMMAR Y 
) U DGMF1'IT 

TInS CAUSE came to be heard on the Defendant'S Motion for 
Summary Judgment. pursuant to Fla. R. Civ. P. 1.510. It presents the 
que..'llion whether a landlord's llcceptl111ce of rent from the Department 
of Housing and Urban Development constitutes a waiver under 
§ 83.56(5), Fla. Stnt. (987). The Plaintiff was properly and timely 
noticed for this hearing bl~t failo..i to appCtlf before this Court. 

FACTS 

The essential facta are not in dispuie. On November 21. 1986, 
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Plaintiff (hereinatle.r "landlord"). fileti this action to evict the Defm­
dlmt (hereinafter "tenunt"). alleging matcrhll noncotnplitmce with the 

The knam answered the Complaint, denied the allegations and 
affinnarivdy alleged, Ilmong other thin~. that the Ia.ndlord continued 
to apply tor <lnd receive rent payment~ from HUD to subsidize the 
tenant's rental payments after serving its termination notice on the 
lenunt. To support this allegation, rhe tenaut suhmittt.'tl the affidavit of 
the landlord's "nanelli; booUeeper luhniHing that housing assistance 
payments Wen: applied for llOd received hy the landlord ou behalf of 
the tenant for those months fitler October, 1986, during which the: 
tt!uant's I~ was terminated, until May, 1987, the date on which the 
atHdAvit WItS executed. 

STATEMENT Of' LA W 

At commOn htw, if a landlord accepted relit after a termination 
notice was served, he waived the ri~ht to evict. Makos v. Hand, 247 
So.ld 795 (Fla. 4th DCA 1971). TIle waiver mle WRS codified in the 
}-;'Iorida Residential Landlord and Tenant Act, § 83.40, ct. seq.. Ra. 
Stat., adopted in 1973. Section 83.56(5) of the Act provides: 

If <1 hmdlorti acn:pts rent whh fl(:tuul knowledge of a. noncompliance 
by the lcnant ... fhe lamHord ... waives his right to terminate the 
rental agreement. 

in the C~~ ar bar, [he i.indiord waiVed its right to evid tht': tenaut, 
pursllIUlt to § ID,56(~). Hi!. St4d., by applying for and tu.u:pting HUD 
rental assistance payments for the tenant's apartment. TIle landlord 
accepted the HUn rental payment with actual knowledge of the 
alJeged noncompliance. The landlonl's termination nolie.es cone-ern 
conduct occurring on or before October, 1986, yet the Plaintitr contin­
ued to apply for and receive HUD rental payments from October, 
1986, to May, 1987 (and perhaps even to dute), The landlord. like any 
landlord leasing to an unsubsidiztd tenant, was obliged to refuse all 
renrJU payments for the tenant's apartment, including the HUD sub-
~idy~ 

In concluding that 1\ landJotd's acceptance of any HUD payments 
il)llowing a notice of lew>c tennination constitute1 a. wa.iver, thi ... Court 
finds penma!ive support in Royal American MB.ruJ.gement, Illc. v. 
Godlrt!y, 14 Fla.Supp.2d 56 (Omnge County 1985), decided by Judge 
Hauscr; S ~ L Prorx:rty AfmwgC!1lCllt Y. FJI1,:kt:fS. No: 86.3080. 
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86-760 I (Duval County. Florida, February 26. 1987); and W,l1ton v. 
Holmes, Case No: S6-1t10·CC (Duval County, Florida, July 1, 1986),1 

CONCLUSION 

This CA)Uri rules that the landlord's accept.ance of H1ID payments 
on behalf of a tenant constitutes a waiver of his right to tenninate 
Defendfint's subsidized tenancy under § 83.56(5), Fit,. Stilt. There is no 
genuine issue as to muieriul JiJcts and tlu: tenant is emitlal to judg1lle11t 
8S a mattu of law under ria. R. Civ. P. 1.510. Therefore, this Court 
grants Summary Judgment to the Defendant's OIl Plainti.ff's Complaint 
for P~ion and the Plaintiff. Palm Reach County Leas(.'tl Housing 
Corporation, Inc., shall take nothing by this action. The Court further 
reserves jurisdiction to award reasonable attorneys' fees to the Defen­
dant's counsel. 

DONE and ORDERED in Chambers at Daytona Bcch, Volusi.a 
County, Fiorida, this i4th dny of June, 1988. 

I -Olil> Court notes m dict.li. thllt In several of the above-dUd ClilIeS, the landlord ill 

fa.::t relUfIlOO W HUD Ihe pnywcllis 11 hat! receilled. Nevertheless. these Courts ruled 
that the ~ptanC(: of iheJIe p.lytll¢nta, notwltllstandiua (heir ~UbxqUCllt return. 
Cllt1ll1irut-ed a waJvet. 


