IN THE UNITED STATES DISTRIGT COURT FOR ' vl s 156
THE SOUTHERM DISTRICT OF WEST VIRGINIA : o )
AT HUMTINGTOM f
............................... ORDER BC

KATHLEEM GILLMAN,
Plaintiff,
V. CIVIL ACTION NO. 3:87-8303

HOUTING AUTHORITY OF l\.{

; ; jor -
MINGD COUNTY t al.
. et el | J0 12597
Defendants.
()
i

MEMORANDUM OQOPINION Q- 694AQ**'

This case i= currently before the court on a motion
for a preliminary injunction filed by the plaintiff, Kathleen
5illmen, against the defendantssy the Housing Authority of
dingeo Ebuntg (HAMC) and Harry Moore, the landlord of the
plaintiff. The case was originally filed in the Circuit
Court of Hingo County, West Virginia, and was removed by the
defendants to this court on the basis of federal question
Jurisdiction, pursuant to =8 U.S.C.A. § 1441(b) (W=st 1973).
The original acticn-is implicitly based upcon 42 U.S.C.A.

§ 1723 (West 1981), as Gillman claims that HAMC wrongfully
terminated her hoqsing assistance pauments to which she was
entitled under the Secticn B Existing Housing Frogram and
regulations promulgated thereunder by the Department of
Housing and Urban‘Development (HUD) . /

I. JURISDICTICN

As a threshold matter, the court notes that neither
the plaintiff nor defendants assert that this action was

brougiit und=r § 1983. However, the court has so construed the (\
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pleadings, pursuant to Rule B(f), Fed. R. Civ. P., so "as to
do substantial Jjustice." Id. In Phelps v. Housing Authority
of Woodruff., 742 F.2d 816 (4th Cir. 1984), the Court of
Appeals held that §1753 could not be used as an :2nforcement
mechanism by private individuals for the alleged viglation of
a statutory right under the § 8 program. However, the
Supreme Court,.in a4 case subsequent to Phelps, held that -
§1583 dJdoes provide participants in the § B prcgram with a
private cause of action to remedy violations by state
officials of federal hcousing law. See Wright v, Roanoke

Bedewv, & Hou=ing Auth., 479 U.S. 418, 107 S.Ct. 766, §3

L.Ed.2d 7B1 (1987). In Wright, tenaﬁts in a public housing
project sued the local housing authc;itg (PHA), claiming that
the FHA had overcharged them for utilities, thereby violating
the Prooke Amendmeﬁt to the Housing Act of 1937, 4Z U.S5.C.A.
§ 1437 (West 1989). The Court held that there exists a cause
of action under ‘§ 1983 to enforce riéhts under the PErooke
Amendment, which places a statutory cap upon the percentage
of a tenant’s income that may be charged as the tenant’s
contribution to the total rent paid to a landlord. The
interpretation of the regulations issued by HUD as a result
of the Prooke Amendment are at issue in the prosent case.

Further, in Peckham v. New York City Housinag Auth., 755 F.Zd
1674 (2nd Cir. 1985), the Second Circuit held that§ 1983

provides an "enforcement mechanism to enforce statutory rent

limitations." Id. at 1077. Finally, in Virginia Hosp. Aszs’n

v. PBaliles, 848 F.2d 653 (4th Cir. 198%9) cert. granted in
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part by ___U.S.;__, 119 5.Ct. 49, 1@7 L.Ed.2d 18 (1989), the
Fourth Circuit cast doubt‘upon the validity of its holding in
Phelps. I1d. at 64@, n.B. See also Drake v. Pierce, 691 i
F.Supp. 2Z64 (W.D. Wash. 1988). Pased upon a reading of these

cases, this court holds that 42 U.S.C.A. § 1983 provides the

mechanism by which a tenant can enforce the statutory cap

upon tenants’ payments which is codified at 28 U.S.C.A.

§1437a. This reasoning also applies to HUD’s regulations

issued thereunder, which, when validly promulgated, have the

"force and effect of law." See Chrysler v. Prown, 441 U.S.

=281, 9% S.Ct. 1705, 4692 L.Ed.2Zd Z@8 (197%); Holly v. Housing

Authoritg of Nzw Qrleans, &84 F.Supp. 1363 (E.D. La. 1988).

Therefore, while no private cause of action exists within the
statutory text of the § B program itself, this court has
Jurisdiction over the ﬁatters at issue in this case, and
§1983 provides the means by which plaintiffs may seek redress
for viclation of § B of the United States Housing Act.
II. PACKGROUND

The United States Housing Act of 1937, 42 U.S.C.A. a
1437 et seq. (West Supp. 198%9), as amended, created the
Section B Existing Housing Program (Program). The statute
Provides that.the Program’s purpose is to "aidl ] lower-income
families in obtaining a cdecent place to live...." I1d. at
1437f. The Program is administered by HUD through area
offices and local public housing agencies (PHA’s). Under the
Program, a certain percentaze of an eligible tenant’s rent is

subsidized and the subsidy is .paid directly to the landlord



by the PHA. The remainder of the rent is the responsibility
of the tenant, and is kﬁcwn as the "total tenant payment.”
The PHA, pursuant to statutory guidelines and HUD

- resulations, calculates the total tenant payment. The
subsidy which the PHA pays to the landlord is determined by
subtracting the total tenant paument from the rent charged by
a private landlord who has agreed to participate in the
Program.

In early 19846 the plaintiff, Kathleen Gillman,
applied for housing assistance payments under the Program. In
June 19854, the local housing authority (HAMC) approved her
applicétion and execut=d a lease with her landlofd (Moore)
whereby*HAMC paid the entire amount of the $200 per month
rent directly *o Moore, as Gillman had no income &t the time.
In March 1987, Gillman was recertified for continuation in
the Program and a lease was ex=scuted: for the period of June
1987 to June 19B8 on esséntiallg the same terms as the prior
lease, exc2pt that HAMC also paid a utility allowance aof %7
per month to Gillman. At this recertification meeting,
Gillman did not mention that she had applied for Social
Security benefits in May of 1985.

On June 18, 1987, Gillman was notified by the
Social Security Administration that her application for
benefits had been approved. As a result, Gillman was to
receive a lump—sum amount of $7581.33 for "money due ter for
May 1985 through June 1987," a period of twenty-five months.

Plaintiff’s Exhibit 1, Preliminary Injunction Hearing on July



31, 1589 Chereinafter "Hearing®"l. Gillman was

contemroranceously notified that she would begin receiving a
monthly check of $343 beginﬁing July 1, 1987. HMs. Gillman’s
sizter, Tina Grace, called HAMC and orally informed the HAMC

xecutive Directors Virginia Pranham, that Gillman would be
receiving the lump-sum and monthly payments. Up to this
point, the parties agree as to the facts.

Gillman contends that within a few days of orally
notifying HAMC of her change in income, pursuant to her
obligations under the lease and HUD regulations, she mailed a
copy of the notification letter to HAMC. HAMC contends that
the letter was never received, and, in addition, asserts that
it requested by means of a memo dated June 23, 1987, that
Gillman submit written verification but that this information
was never provided. Plaintiff claims that she never received
this memorandum.

The parties also agree that an March 11, .1988,
ancother recertification meeting was held, and that plaintiff
informed HAMC that she was receiving monthly benefits of $340
rer month and had previously received a lump—sum amount for
back payments. HAMC contends that this was the first time
that thegwﬂhew of the amounts involved. On March 20, 1983,
based on the information received at the meeting, HAMC
informed Gillman that she had been overpaid in the amount of
$2484 as a result of her failure to inform HAMC of changes in
her incom=. Also, a new lease was executed for the period

from June 198828 to June 1989, which provided that plaintiff



was to pay $82.00 per month toward the.rent for that year and
HAMC was to pay $128 per month. HAMC states that this leacse
and the 1988 contract executed between it and the plaintiff
did not reflect the overpayment resulting from the lump-sum
receipt, because "HAMC planned to permit the Plaintiff to
reray the overpayment, so that she could remain a Program
participant.” Memorandum in Oppcsition to Flaintiff’s Motion
for a Preliminary Injunction at 3 [hereinafter "Opposition”l.
Fursuant to this plan, HaMC assertsAthat it offered Gillman a
repaymenf.;greement on June 14, 1788, but she refused to
execute the agreement. Gillman agrees that this sequencz of
eventé occurred. However, she claims that she refused to
executes the agreement because: (1) she had reported the
receirt of benefits, orally and in writing; (Z) HAMC's
executive director acknowledged that she had received an oral
notification; and (3) she had disbufsed the lump—sum amount
for payment of, inter alia, medical expenses incurred in the
past, pursuant to the So&ial Security Administration’s
admonition that "Cilf the money is not spent before January
01, 1?88, we will count any money left over as part of [uyourl
resources” and "[ flor 1988, the limit on resources is
31902.0@." Plaintiff’s Exhibit 1, Hearing. Therefore,
Gillman requeéted that HAMC reconsider its decision as to
repayment. HAMC did so in August 1988, but reaffirmed its
earlier decision to require repayment; because "the
Plaintiff’s evidence [as to notification of chang=s in

income ] was insufficient to allow the HAMC to waive




repagment.” Oppositicn at 3. Plaintiff once again refusad to
execute the proferred repayment agreement.

The next occurrence in the relevant sequence of
events tock rplace in December of 1958. On December Z8, HAMC
conducted an interim reexamination of income. In February
1987, Gillman was informed that, =ffective April 1, 1939, her
housing assistance payments would terminate, as the inclusion
cf the full lump -swn amount as income, combined with her
monthly checlks from Social Security, rendered her ineligible
for benefits fer a period of ocne year. In a hearing b=fore
the HAﬁC Apreai Pocard held on April 18, 1989, the decision of
HAMC was urheid. Plaintiff then filed the present action,
seskin;,declaratary,and injunctive relief. A hearing was
held by this court on July 31, 1989, at which evidence was
presentead HQ Gillman and HAMC as grounds for granting or
denying the injunction, respectivelu. Moore did ncot aprear
and, pursuant toc a reprezentation by plaintiff’s attorney
that injunctive relief is no loncer being sought against him,
asz he has taken no steps to evict the plaintiff, the court
need only address the issue of whether injunctive relief is
appropriate as to HAMC.

I1I. INJUNCTIVE RELIEF

The test to be applied in the Fourth Circuit to

determine whether a preliminary injunction should be granted

has been established by Plackwelder Furniture Co. of

Statesville v. Seilig Manufacturing Co.y, Inc., 530 F.Z2d 1E7

(4th Cir. 1977) and its progeny. In accordance with



these cases, this ceourt nust balance several factors: (1) the
likelihood of success on the merits on the part of the party
bringing the motionj (Z) the probable harm to the movant if
the injunction is not granted; (3) the probable harm%fo the
non-movant if the injunction is granted; and (4) the public
interest involved in a grant or denial of tha injunction.

Id. at 195-F&5. "If the balancé of the harms tips ds#idedlg

in favor of the party requesting the injunction, then that

)

party need only rais=z = seriocus question on the underlying

merits."” United States of America, et al. v. The Singsr

=

Company, Mo. £9-2344; slip op. at 12 (4th Cir. Nev. 22,

1795%7). On the other handy; "if the likelihood of success is
’ - -

great, the need for shkowing the probability cf irreparable

herm iz less....” HNorth Carolina State Porits Auth. v, DRart

Contzinerline Co., 572 F.2d 749, 7380 (4th Cir. 1979). In

essence, the factors of grocbable success and balance of harms
occupry points on a continuum; the importance of a showing as
to one is inversely related te the réquirement that the other
be shown with a requisite degree of certainty. "The decision
tec grant or deny a preliminary injunction depends upon a
*{lexible interplay’ ameong all the factors censidered.”

Lyelder, 550 F.2d at 196.
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"The objective aof a preliminary injunction is to
minimize those changez which will meost profoundly affect one
of the pargﬁes in an adverse manner if they occur before the
nerits of the question ovr questions in issue are decided.”
Sinzer,. slip ap. at 21.

a. Palance of harms

[Tlhe two more important factors [when deciding

whether or neot to grant an injunctionl] are those of

probable irreperable injury to plaintiff without a

dzcree and of likely harm to the defendant with a

decree. If theat balance 1s struck in favor of

plaintiff, it is enough that grave or serious
questions are presented; and plaintiff need

not show a likelihood of success.

Flaczl:welder, 550 F.2d at 1946. Ege also Johnscn v. Eergland,

584 F.%P 973, 993 (4th Cir. 1978). Therefore, it is
appropriate that this court should first address these two
factors. )

In support of her mction for a preliminary
injunction, the plaintiff asserts that, because of the
uncertainty aﬁd inherent delay involveé in a paotential
receipt of monetary damages, she has no adequate remsdy at
law. The defendant counters by stating that Gillman has
aslted for money damages in.this casé, and that the amount of
such damages are "readily calculable or collectable,"” as she
has reauested damages in the amount of $1@,000. The
rlaintiff also states that, as a result of the termination of
her haousing assisfance payments, she is unable to pay for
other necessary living expenses because the rent which she

must now pay pursuant to her lease with the landlonrd

comprises 577 of her monthly income. She testified at the



hzaring held on July 31, 1989, that, as a result of HAMC's
actions, she cannot purchase prescribed medication, which
costs nine dollars ($5.0@) per month. Pecausze she cannot
afford this medicine, she suffers from migraine headaches and
emotional disturbances which the medicine is intended to
prevent. Further, she receives thirty-five dollars (4$35.80)
per month in fecod stamps and this is all that she has to
sprend for food each month. Finally, she asserts that she
cannot afford to buy basic cleaning supplies and materials.
The defendant meets these contentions by stating that her
"family could land assistance to her during the pendsncy of
thiz action.” Oppogsition at 1Z2.

* @Gillman does nct address the issue of the
Frobability of harm to the defendant if the injunction is
granted. The defendant doess, alb=it in a cursory fashiaon,
allege potential harm. HAMC statssjfhat "needy persons who
do qualify for housing assistance under the HAMC programs
could be denied housing relief while the Plaintiff unjustly
receives assistance." Id. at 13.

HAMC misconstrues the nature of the inquiry
involved ;;.to whether a2 plaintiff has an "adequate remedy at
law.” It is true that Gillman may #ctentiallg abtain a
monetary Jjudgment in a trial of this case. This fact she
doz2s not contest, -and, normally, the collection of damases at
some point in the future would provide an adezquate remedy.
However,; it does not follow that such damages, potentially

recoverable at some future point in time, provide an adequate

10



remedy in this case. Gillman’s ceatention is that she needs
monsey now in order to maintain a decent place to live and iﬁ
order to meet her necessary daily, weekly and monthly
exresnses. Damages recoverable in the future will not provide
her with the ability to meet these expenses when such must be
paid at this point in time, not at some later date. The fact
that her family may be able to assist her does not change the
uncentroverted fact that based on her present income level
she cannot afford such basic necessities of life as m=dicine
and food, both of wﬂich are necessary for the maintenance of
her phgsical and emoticnal well-being. It is cobviocus to this
ccurt that bthere is not conly a pmrebability of harm to the

plaintif® in this caze if an inJunction is not granted, there

n

zImost a certainty that szuch harm will ecccur, if it has

[
mn
]
L]

not already. The fealits of probkzble harm here cannot be
summAarily disregard=d by a casual and flipppant asszertion on
the part of the defendant that her family may be able to
aszsi=t her. '

The probabilitu of harm to the plaintiff must be
balanced against the prokability of harm to the defendant.
The plaintiff does not address this issue, but the defendant‘
does. HAMC réfers to the possibility that "needy rersons who
do quealify for hcusing assistance under the HAMC proarams
could ke denisd housing relief while the Plaintiff unjustly
receives assistance” and that the grant of an injunction
urder th2 circumstances of this case "simply “opens the door’

to fraudualent schemes." Cppoasition at 13. This argument is

11




the court’s mind whether it has done so in this case. HAHMC
asserts that the plaintiff, Gillman, admittedly having

orally notified HAMC of the impending receipt of benefits,
should have ensured that written verification was received by
HAMC. HAMC further contends that,; since her assistance
pagments were not immediately recalculated, this should have
alerted her to the f%ct that HAMC did not receive the letter
she claims to have sent. Even though there is nothing in the
resulations or in HAMC’s policy handbook that references a
written notice or repcrt, HAMC essentially contends that
plaintiff is estopped from complaining because of her ouwn
mistake in not making sure that such a written notice was
received. On.the other hand, HAMC apparently refuses to

-
recognize that it may have made a mistake, such as losing the

lad

i

3

(=}

I

2 zent by the plaintiff before it reached her file, and

tates that "it is not the PHA’s obligaticn to conduct an

ul
]
1)}

investigation to determine that a tenant is receiving
additional moneys." 1d. at 19. While this may be true as a :

general propesition, this court cannot sey that in this case

HAMC had no such obligation to investigate within a

reacsanable period of time, after having been informed, at
leas!t aorally, thet a receipt of money was forthcoming.

As discussed above, any contention that the
plaintiff has purposely circumvented any regulations is
Fatently without merit, based on HAMC’s cwn admissions.
Moreover, broad and swe=zping proncuntements that the grant of

an injunction here could lead to "an upheaval in the entire

14



housing program” are merely inflammatory and meritless
aszertions which do not warrant further discussion.
This court finds no subversion of the public interest in the
facts of this caze, based on the record bzfore it, and no
reason to deny the injunction based on the argumenis of HAMC
regarding the public interest involved.
c. Likelithood of success

Havi%g found that a balancing of the probable harms
to the parties tips "decidedly in favor of the party
requesting th2 injunctien,"” the court need only ascertain

whether Gillman has raised "a sericus question on th=

L

underlying merits, Singery surra, slip cp. at 1Z. The

court need not consider whether there is a subkstantial
-

likelihtood of success on the merits, only whether there have
been "grave or =zericus questions raiszed." Id.

The defendant claims that the actions taken by it
were in accordance with and are supported by federal law and
regulations and that the facts of this;casa do not give rise
to the application eof equitable estoppel. In support of
these clagﬁg, HAMC states, jinter alias, that: (1) it had no
duty to make a2 change in the plaintiff’s rental assistance
after receiving verbal notification only; (2) it was
Justified in including the lump-sum as income two years after
its receipt, as the federal regulations do not stipulate any
time limit within which repaument can be suought; (3) the

reazon for the delazs was the plaintiff’s refusal to accept

HAMC’s initial decizion and her arFpreal thereof; (4)

15




nlaintiff’s knowledge of the regulations should have led to
tlie conclusion that HAMC had not received a written
verificaticns since there was no change in her assistance
paymant after she sent itj (5) HAMC had no choice but to
tirrminate assistance; and (6) the evidence is clear that HAMC
made no erreor and any error is scolely the fault of Gillman.

Plaintiff respends that: (1) she complied with her
obligations by rerporting the lump-sum receipt, orally and,
subzequently, in writing; (2) at the latest, HAMC zhould have
acted in March 1988; when it admittedly knew of the lump-sum
re;eipf, by recalculating plaintiff’s income and, thereoy,
her total tenant payment for the contract year of 1787-17C3;
and (3) requiring Gillman to reray this amount in cazh or
include™it in incomz *fwo y=ars after its receipt iz arbitrary
and unreascnabls acticn.

"TTIhiz court must decide mhether LHAMC1, a =tate

agency, has violated the provisions of Section 8 of the

Housing Act.” Holly v. Housing Authority of Hew Crleans, 68%
F.Supp. 13&£3, 1347 (E.D. La. 1722). More specifically, the
court must determine whether there exist grave or serious

questions a2s to whether a viclation has occurred.

14




In Holly,s the court found no.fraud in the failure
of the plaintiff to report cohabitation with her spouse in a
short-lived marriags. Therefore, the housing authority was
nat justified in terminating her azsistance purzuant teo its

discretionary avthorityy, granted by 24 C.F.RE. § B82Z.210

(dX(1)-(2), to terminate such asszistance for fraud or failure

ta fulfill the tenant’s reparting ebligations found at
2% C.F.P. § 29Z2.118. Summary Jjudsment was sranied in faver -

of *he plaintiff; partizlly because =zhe did not know that she

n

WAT reqaulred ﬁu repo~t such information.

The:court woes naot doubt the authority of HAMC to
include a lumg-sum payment in annual income when calculating
ttu2 Ltgial tenant payment. Also, the court recognizes that
the thirty-percent cap on the tenant payment mandated by 4Z
U.5.C.A. § 1437a does not apply in all situsations. In Dogton

Hatropolitan Mouvzing Acthority v, Mrellee, 37 ©Chio Arp.2d 122,

524 NL.E.Zd 188 (Ct. App. Ohio 1787), 2ppelles had rented a

public houszing unit for %1.22 per month whil=z unemployad.

lhe obitained emploument but Ffailed te nctify the PHA until

7]

[§

Er. As a racsult, she cwed $873.00 and executed

Ll
-r

Qniz2 year 1
an a;reement with the PHA to remit the amount of over;agment
in 13 equal monthly installments. Subsequently, she failed
to mzke any pauments fFursuant to the agreement and was served
with a notice of eviction. On appeal, the question invelved
was whether the payments constituted "rent” or "miscellanecqs
charages,” as those tarms are defined by the statuts. The

appellateg court held that "the tenent’s retroactive payments

17



were rayments of ‘rent’ for past occupancy of her dwelling."”

Id., Uestlaw p} 2. Further, the court held that the thirty-
percent ceilinﬁ on rent found in 42 U.S.C.A. § 1437ata) and
the regulaticn; Ppromulgated thereunder did not apply to this
case, because the "retroactive rent payments represesniled]l

arrearages for actual rent previously accrued and

fraudulently withheld from the public housing authority." Id.

at 4 (emphacsis added). Therefore, the PHA was "not
precluded from charging retroactive rent pauments even
though, when coupled with curren£ monthly ;ent charges, the
total payments exceedledl the thirty—percent c=iling." ]ld.
Pased con this reaszoning, the court upheld the

evictigp of the appellee for non—-payment of rent. While this

casz is abviously not mandatory authority, binding upon this

court, it deoes,; especially considering the dearth of.

authcritg on the iséue,‘constitute Qérsuasive authority.

However, the facts of the two cases are easily

distinguishable, as there is no evidence of, or meritorious

allega&ion of, fraud in the present case. The court does not -
question the right of HAMC to take the action it did in this

case; merely the manner in which it acted, based on the facts

of this case. -

In Beckham v. N.Y. City Housing Auth, 755 F.2d 1074

(z2d Cir. 1985}, the court stated, in agreement with Mcles,
that the percentage limits found in the statute do not apply
to "tenant ho@seholds that carelessly or deliberately ignore

the annual recertification requirement." Jd. In Beckham,

18



the tenants involved had apparently totally failed to provide
the information needad for certification; therefore, the PHA
imposed a rent calculated by using an "ecohomic‘ rent
schedule which was based upon the size of their apartments.
Similarly, in Khawaja v. Lynch, 1989 WL 18?545 (W.D.N.Y.
Sept. 22, 192%9), the court upheld a recalculation of income
which resulted in the plaintiff expending more than fifty
percent of his monthly income as his share of the rent. The
recalculation was performed when plaintiff’s two adult sons
moved into his government-subsidized apartment. Denying the
plaintiff’s moction for a permanent injunction, the court
notedAthat granting the injunction would result in the
"unneedy adult sons [receivingl a rent subsidy at taxpayer
xpensa” and that "[tJo the e:xtent the plaintiff suffers from
the considéraﬁion of his sons’ incecme, such hurt is not due
to HUDs’ arbitrariness Lin including their income in the
calculation of the total tenant payment] but rather to his
own willingness to countenance freeloading offspring." 1d.

at p. 2-3. See alsg Head v. Jellico Housing Auth.s 870 F.Z2

1117 (&6th Ciri 198%); compare Quens v. Housing Authority of

City of Stamfﬁrd-,394 F.Supp. 1267 (D.Conn. 1975).

The icourt understands that Congress, in enacting

the Program, intended "to vest in local public housing
agencies the maximum amount of responsibility in the
administration of their housing programs.” 42 U.S.C.A. §

1437. Further, HAMC "has the power under state law to adopt

reasonable policies and regulations necessary to carry out

19



its statutory functions and responsibilities"” when a specific
policy or means of enforcing a HUD regulation is not provided
for pursuant to HUD regulations or the contract entered into

by HUD and HAMC. Paker v. Cincinnati Metro. Houzing Auth.,

4798 F.Supp. 550 (§.D. Chio 19€@), aff’d 675 F.2d 8346 (&th
Cir. 1982). However, the law also requires that local
housing authorities take action "in a reasonably expeditious
manner." 24 C.F.R. § BBZ.Z16(b)(5).

The court also realizes that great deference and
weight must bé accorded "to the interpretation given the
stgtute by the officers or agency charged with its

administration.” Udall v. Tallman, 380 U.S. 1, 14, B85 S5.Ct.

772, 884, 13 L.Ed.2d 6146 (1556). However, "this deference is
consirained by our obligation tc honor the clear meaning of a
statutey, as revealed by its language, purpose, and

history."” Int=rnationsl Protherhood of Teamsters v. Daniel,

439 U.S. 551, 546 n.2@0, 99 S.Ct. 799, 8900 n.2@, 5B L.Ed.Z2d
808 (1979). This court is empowered to set aside asency
action, in the final analysis, only if such action is
"arbitrary, capricious, an abuse of discretion, [orl

otherwise not. in accordance with law." Turner v. Perales,

708 F.Supp. 512 (W.D.N.Y. 1988), aff’d 8692 F.2d 140 (Znd Cir.
1989). ©Since Congress and HUD have‘not directly spoken to
the issue at hand by means of the statute and the regulations
promulgated thereunder, all that the court must decide is
whether HAMC’s actions in the context of the Program are

reazonables and, therefore, not arbitrary and capricious.



See Chevron v.'Natidnal Resourcgs Defense Council, Inc., 447
U.S. B37, B44, 104 S.Ct..2778, 2782-83, 81 L.Ed.2d 694
(1984).

At this Jjuncture in the case, the court cannot hold
that HAMC’s actions were reasonable,; on the one hand, or
unreasonable, on the other. A decision on the merits is
inappropriate without further factual development resgarding
the customary practice and prqcedure of HAMC when such

situations arise and/or the practices and policies of other

FHA’s in like situations. See Mash v. Washington, 360 A.Zd

51@ (D.C. App. 197&). This decision is to be made by the
fact-finder at a trial, if a trial bacomes necessary.
Howevery the court finds that the plaintiff has raised
serious questions as to the reasonableness of the action
involved here. Arguably, the plaintiff complied with her
cbligation to report by orally reporting the receipt of the
lump—-sum payment. Further, it may be that the failure of
HAMC to act in a timely manner would alsc give rise to a
meritorious claim of equitable estoprel on the part of

Gillman. See In re Jack Hudson; Inc., &6 Pankr. 133 (Nev.

19ed). Finallg, it is apparent to the court that, at a
minimum, HANCéacted contrary to law and reason when it
included the éntire lump—sum amcunt in Gillman’s income. The
lump—sum received was for the period of May 1985 to June
1987. The plaintiff was first accepted into the Program in
June 19246. Therefore, only the benefits received for June

1784 to June 1987 can rationally be included as income for

k)
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that period. A contrary ruling would defy logic and rational
thought. At most, the lump—sum received for the first twelve
month period could be treated as an asset énd any income
earned thereoﬁ included as "net income derived from assets
for the 12-month period following the effective date of
certification;“ 24 C.F.R. § B13.1G@6.

In %ight of the facts and circumstances of this
casey in conJantiDn with the fact that a balancing of harms
clearly favor; the plaintiff here, as discussed above, this
court concludés that the injunction should be granted,
and the same shall bey pursuant to the terms of the order of
this court fiied contemporaneously herewith.

-

The:clerk of the court is . directed to send a

certified copg of this memorandum opinicn to all counsel of

- |

record.

ENTER=~ '

ROPERT J. STAKER
United States D15tr1ct Judge

‘A TRUE COPY, Certified this
Leu o 1989

RONALDﬁg\@m

~ Deputy, -




IN .-THE UNITED STATES DISTRICT COURT FOQOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA
! AT HUNTINGTON

!
KATHLEEN GILLMAN,

Plaintiff,

V. CIVIL ACTION Nu-"BmSvaoBB-—ﬂu—~‘

AT D B
HOUSING AUTHORITY OF : [’ng\%q [':h_,x::_ﬂ

MINGO COUNTY, et al.,

Defendants.

ORDER LS pacE. C(Cf

- rtn s R A DY L NE R N

This case came to be heard upon the motion of the
plaintiff, Kathleen Gillman, for a preliminary injunction
pursuant to Rule 65, Fed. R. Civ. P., pending the final
disposiiiag'of the issues involved herein. The Court, upon
consideration of the pleadings, evidence, briefs, argument of
counsel anq the entire record in the case, has filed a
memorandum opinion contemporaneously herewith. ' In conformity
witﬁ the reasoning of the memorandum opinion, and pursuant to
Rule 65, Fed. R. Civ. P., it is hEFEbSIORDERED that the
motion of the plaintiff for a preliminary injunction be, and
the same hereby is, GRANTED against defendant, the Housing
Authority of Mingo County (HAMC), as well as its officers,
agents, servants and employees.

Speéificallg,'based upon the entire record, it is
hereby ORDERED, ADJUDGED AND DECREED that a PRELIMINARY
MANDATORY INJUNCTION will issue and said defendant is ORDERED

to resume paying to or on behalf of the plaintiff tte

benefits under the Section 8 Housing Program to which she

\\



would be‘éﬁtifléd if the lump—sum payment received for
retroactive Social Security benefits were not included in the
calculation of her incoma. Such pauments ére to begin
effective January 1, 1990, and are to continue until the
dispositionvcf this action on the merits.

Further,; said defendant is FPERMANENTLY ENJOIKRE
from including as income for purposes of calculating the
total tenant payment under the Section 8 Housing Precgram that

portion of the lump—sum payment for retroactive Social

Security benefits which represents benefits owsed for any

pericd(s) prior to June 1986.
Finally, as the plaintiff has been allowed to

proceed in forma pauperis, and pursuant to the court’s

discretion under Rule &5(c)y Fed. R. Civ. P.y it is further
ORDERED that no security or bond be required for issuance of
this injunction. |

The:clerk of the court is.directed to send a

certified copy of this ORDER to all counsel of record.

! ;
Done thiségiz_ day of December, 198%9.

ENTER:

W%)

RO”ERT J. STAKER
United States D1str1ct Judga

A TRUE COPY, Crtified this

. i ‘_ ‘ 1989
gg ‘D\Lﬁ N, CLERK
ﬁfn y-
Deputy, o

rJ



