¥ 10 1985

iN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

Linds Forresier, at al.
V. Clvil MHo. JFM-85-3350

Housing Authority of the
City of Annspolls

WM OB MM
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MEMORANDUM AND ORDER .

This actlon for declarntory and injunctive r?\ief brought
by Linds Forrester and Jsan Dorsey against the Houslng Aulhority
of the City of Annapeclls in§olve:.the question of whether or not
My. Forreater and her tfive children should Se petmitted to
cont!ﬁue to reside in an apartﬁant ir a public housing projsct
swnaed and operated by defendant. This Court previously entered
e preliminary injunctien prohiblting defendgant trom ramoving Ms.
Forrester and her chlldren from thelr spartment.

The facts mey be briefly_sta{ad. On July 23, 1984, & tire
destréyad s four bedreaom apariment unit o;ned by defendant.
Residing ln the unit at the tim; ware Mz, Dorsey, her son, }ohn
Doraey, her daughter, LIinda Férrester. and Ma. Forreater®s five
chiidren. Ms. Dorssy hnad been & resident of public housing for
twenty-three yea&rs and the other memberahof her household had,
‘with the apprdval éf dafendnnl.;movad into her apartment zometime
before the fire. Tﬁe cause oi'the fire may be in dispute
between the parties; piaintitts conlend’\hat the firg depaftment
found that it was vpeeldental” thle defe;dnnl suggests that tha
fire may haye besn dus to occupant negllgence. In any event,

after the fire Ms. Dorsey fwlth the approval of defendant) moved AN



Intd amother publlc housing unit leased by ﬁer niece. According
to deféndgnt. Mas. Darsey has not made. any further requaests for
new housing.

After the fire Ms. Forrsster and her flve chifdren baaan to
raside t(wlthou! the approval ot the Houslng Authority) wilth n
friend, La Tanya Gwinn, who resided 1n anothar publlc housing
unit with her three children. Ms. Forrester reguested defendant
ta plice her anﬁ her children inte anolher”unit because lhe unit
im which she wnaz reslding with Ma. Gwinn and her chitdren wa;
cverc;owded but aefandan! did noi do ao.l In February 1985 Ms.
Gwinn and her children moved out of the aperiment. Therenfter,
defandant sought to evict Ms; Forrester and her children and
this suit eventuatly ensued.

Defﬁndanl has fi1§d a motien to dlamisa/ cantending that
this Court lmcks subject matter jurisdiction and that ptaintiffs
have failed to state ; clalim upon which rali;f can bes granted.

Defendant first argues that the Housing Act of 1837 is not
an mct of Cong;eas regulating commerce and that therefore
jurisdiction does not tie under 28 U.5.C. Section 1337. Althpuqh

one case has so held, see Pottero Hil! Communlilty pAction Cotmm’®n

v. Housing Authority, 410 F.2d 974 (8th Cir. 1969), the Fourtih

Circuit hms, at least impticitliy., found that Section 1337 does
provide'jurlsdicticn pvar Housing Act claims. See Perey ¥

Mousing Autherity, 486 F.Supp. 498, 500 (D.SC t9B0), afl'd 664

F.2d 1210 C(4th Cir. 188113 .

Defendant's next jurisdictional challehges are related to



ite contenttons on the merits. .Dafcndan{ argue? that Ms. pDorsey
has TO claim hwcALB® the atill restdnd in the pub!i: housing
projec\ and that M3 Forresterl ard herl tamity heve no statutofry
er cons\itutional rights_to continue te reside in puhlic houvaing:
Plaintitis. an the ather hant. asscri that they poth nave B due
process cight and & paru\lel'atulutory right unde? [ g.5-C.

sepction? 1437 at. 5%8- and 24 c.F.R. section 966.59 et . 38G.1 net

to bt evicted from the pro]ect absert good cAUSE . Plaintitis

masort related claims und@r 42 u.s.t. gectlion 43T et seqg.s 24
c.F.R. gection 966.4(n) and 42 v.8.C. gection 1983,
24 C.F.H} gaction 966.53(t} defines & tenant Tof purpcses

of grievanca procedures and requiremen\s as ARy yessee OF the

remaining hoad of the househo!d af any tenant tamily realding In

_housing ac:ommodations covered DY this part.” Da{endant concedes

that if Ms. Dorsey had moved out of the housing pro}ect pfter the
ryre, MS. Forrester would have nad & right under this gection to
have & nricvaﬁce hgarlng pefor® sha ana her childrén could ke
cvicted_ Dafendant argues:r howsverl. that the use st the word
ngr" in gection 966‘53tf}.prevenis both MWs. Dorsey and M3,
Forrester trom being “tanan!s." As B mBlter of abstract
analysis. dcfendant [ gorrnet in 118 contention. However:
dgefendant has piinded jtself to.tha facts of this casé.
Piaintifis are not seaking te ohimin greater rights than they thad
hefore the fire by sptlttlng tenancy rights hetweeal them.

the status g

Rather, they aro pttemptinig to restore uo_ante bY

oblaining A&m npartmeni unit which theY can live in B% &8 singte



household. The fact that defendant had no such unit to offer
them Immediately after the flirm - thateby forelng Ms. Dorsey 1to
move in with a niecs and Ms. Fcr(ester and het chitdren to mov§
in with.a friend - certaln]y shouit not work to p1ainliffs'
detlriment and to dafendant's benefit.

‘For these rena3dona the Coﬁrt remains persuaded, &3 it was
persuaded when |1t issued its preliminary In]unctionf that 1t has
aubject matter )urisdiction aud thaet pintntifts have sinted

cognizabile ciaims for relief. To the.extent that plaintiffs‘
claims arise under the Fourtesnth Amendment, sees Swanf V¥

Gastonio Housing Authority, 675 F.2d 1342 (4th cir, 1982,

]urisdict1cn-la conferred BY 28 U_S._C. Sectlon 1343¢3). Te the
extent that their rights arise under the Housing Act or Secgtionm
1983, jurisdiction lies under 28 L.§5.C. Sectlon 1331 03 well &as

under 28 U.5.C. Ssction 1337. C{. Maine v, Thiboutot, 101 5.Ct.

* The Fourth Circult has declded a trilegy ot cases which
held that the Hoysing Act! af 1837, did not, slthar by jtself or
as a predicate for a S=ction jog3 aclion, provide & source
tor privete rights of agtion which prtaintlifis there sought to
asaert, See Perry v, Housing Authority, 664 F.2d 1210 (41h Cir.
19811, Phelps v Housing Authority. 742 F.2d B16 (4th Cir.
1g84); Wright v, City of Roancke Hedevelopment and Housing
Authority, No. a5-1086 sllp op. Cdth Cir. Aug. 28, 19853 . Each
of thess coe3t3d is distinguishable from the inatant case in that
here p1ainilffs are within the specitic class of personsa
specifically intended to Dbe benefitted by the provisions upoen
which they rely. Thus, under the two-pronged test established by
Middlesex County Sawaqge Authertty ¥ Mationpal Senm Clmrmer3 Axs'h,
1ol S.Ct. 2589 (lg8t)-and penhural State Sehool snd Hospital w.
Halderman, 10} s.ct., 1583l t1ga1}, It seem2 ctear that plaintiftfs

na s b=

hare may nssert their rights under section $983. It i
substantialiy jass clear that they have 2n imptied right of
action dirgctly under the Housing Act Itself. See wright v, City
of Roanoke Redeveiopment and Housing puthority, supra (Gordon, J,
concurring). See generelly Court w. Ash, 422 U.S. &b {1875).
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//ﬂ,f’) 2502, 2506 n.6 r1ga0). Accordingly. defendant's motion to
- i js directed to file BN Answer to

dismiss is denied and defandant

the Complaint within fourteen days.
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7 /s 7 Frederick Molz
United States District Judge




