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Introduction 

• We’d love your feedback and participation. 

• We also greatly encourage you to join our 
LIHTC HJN Working Group  

• We’ve held them at 4 p.m. Eastern/3 p.m. 
Central/2 p.m. Mountain/1 p.m. Pacific every 
other month on the fourth Thursday. 

• May 23, 2019 is the next scheduled call. 



Agenda 

• Tracking and Identifying Expiring Contracts 

• State-based Advocacy on LIHTC Siting and 
Qualified Allocation Plans 

• Income Averaging 

• Litigation Updates 

• Open Discussion 



Expiring Tax Credit Subsidies in New Orleans 



Step 1: Public Records Request 











Step 2: HUD LIHTC Database 



Step 3: Public Records Research 









Step 4: Cross reference other subsidies 

• ACC (public housing) contract Section 8 Project-Based Rental Assistance 
(PBRA) contract 

• Project-Based voucher contract 
• CDBG “piggyback” funding 
• … and more 

 
 



Step 5: Identify vulnerable properties 



QAP Advocacy – Ohio Example 

• Starting in late 2014/early 2015, all Ohio legal 
aid programs have dedicated staff resources to 
improving the allocations under the Qualified 
Allocation Plan (QAP). 

• We have been joined by the Ohio fair housing 
organizations, and we have consistently 
advocated with OHFA on a few basic points. 
– We have not tried to comment on each and every 

aspect of the QAP. 



Ohio Example 

• End the over-concentration of developments in 
racially and ethnically concentrated areas of 
poverty and require development in areas 
without significant low income housing. 

• Rectify the imbalance that currently favors senior 
housing over family housing for new 
construction. 

• Ensure family developments have enough 
bedrooms to truly serve families with children. 

• Continue to support preservation of low-income 
housing and permanent supportive housing. 
 



Experts 

• For advanced analysis on allocations, an 
expert report is critical. 

• In Ohio, we have hired Abt Associates who did 
some amazing data analysis, created maps, 
and is finishing up a full report. 



LIHTC Awards for OHFA Family Properties in Metropolitan Areas, 2006-2015 
Percent of Units by Census Tract Percent Black or African American and 

Poverty Rate  

Census Tract Poverty Rate 

Census Tract 

Percent Black or 

African 

American 

0-9.9 

percent 

10-19.9 

percent 

20-29.9 

percent 

30-39.9 

percent 

40-100 

percent 

0-12.4 percent 3.8 9.0 9.9 1.6 1.6 

12.5-24.9 

percent 

- 1.9 1.6 - 2.5 

25-49.9 percent - 1.7 3.7 4.6 9.5 

50-74.9 percent - 0.9 0.3 4.4 8.8 

75-100 percent - - 3.0 8.6 22.8 

Notes: Census tract poverty rates and percent black or African American were calculated from American Community Survey 2010-2014 5-year estimates. 
Census tract percent black or African American includes population identified as Black or African American alone. Properties were identified as a family 
property based on the OHFA target population. The calculations showing numbers of units include all units in each property 

Source:  Abt Associates, Inc.  



Source:  Abt Associates 
Notes: Census tract poverty rates were calculated from American Community Survey 2010-2014 5-year estimates. Properties were identified as a family 
property based on the OHFA target population. Family properties awarded tax credits in metropolitan areas included 13,680 units. The calculations showing 
numbers of units include all units in each property. 

LIHTC Awards for Units in Family Properties in Metropolitan Areas, 
2006-2015 by Census Tract Poverty Rate 



Source:  Abt Associates 
Notes: Census tract percent black or African American was calculated from American Community Survey 2010-2014 5-year estimates and includes population 
identified as Black or African American alone. Properties were identified as a family property based on the OHFA target population. Family properties awarded 
tax credits in metropolitan areas included 13,680 units. The calculations showing numbers of units include all units in each property. 

LIHTC Awards for Units in Family Properties in Metropolitan Areas, 
2006-2015 by Census Tract Percent Black or African American 



Locations of LIHTC Family Properties in the Toledo MSA  

Notes: Census tract poverty rates were calculated from American Community Survey 2010-2014 5-year estimates. Census tract percent black or 
African American was calculated from American Community Survey 2010-2014 5-year estimates and includes population identified as Black or 
African American alone. A property was classified as a family property if at least 50 percent of its units had two or more bedrooms. Family 
(OHFA) properties were identified as a family development based on the OHFA target population. Senior (OHFA) properties were identified as a 
senior development based on the OHFA target population. 



Locations of LIHTC Family Properties in the Toledo MSA  

Notes: Census tract poverty rates were calculated from American Community Survey 2010-2014 5-year estimates. Census tract percent black or 
African American was calculated from American Community Survey 2010-2014 5-year estimates and includes population identified as Black or 
African American alone. A property was classified as a family property if at least 50 percent of its units had two or more bedrooms. Family 
(OHFA) properties were identified as a family development based on the OHFA target population. Senior (OHFA) properties were identified as a 
senior development based on the OHFA target population. 



Ohio Advocacy - QAP 

• The 2016 Abt Associates report is in the 
materials and it outlines issues with Ohio 
allocations 

 

• We then commissioned a follow up report 
from Abt Associates that was released in 
November of 2018 to check the progress in 
QAP allocations. 



CTAC Opportunity Maps: Towards Equitable & 

Accurate Representation of Rural California 

 Opportunity Map Development Evolution 

 

 Initial Research & Fair Housing Task Force 

Establishment 

 

 2017 Drafts, stakeholder input, & 2018 

Regulations 

 Rural Smart Growth Task Force & 

Statewide Housing Organization 

Advocacy 

 Rural Working Group created 

 2018 draft revisions & 2019 Regulations 

 

 

 

 

 



Addressing Urban Bias in Opportunity 
Maps 

• Process 

• Geographic Level of Comparison 

• Data Scale – Census Tracts, Topograhical 
Limitations 

• Indicators 
– Proximity to Jobs, Commute Times 

– Poverty Rates & Racial Segregation 

• Tie Breaker 

• Capturing gentrification & displacement 

 

 



Contextualizing Opportunity Maps in 
CA Fair Housing & Rural Policy 

Development  
• Need to place & integrate OM process within 

broader policy & advocacy context 

– Incorporating rural communities into CA smart 
growth vision, policies, & funding sources 

– Implementing AB 686 AFFH duty & new fair 
housing regulations 



What is Income Averaging?  

• The Consolidated Appropriations Act of 2018 created a new 
minimum set aside election for new Low Income Housing 
Tax Credit (“LIHTC”) projects. 

• Income Averaging allows LIHTC owners to elect to serve 
households with incomes of up to 80% of area median 
income (AMI) and have these household qualify as LIHTC  
units, so long as the average income/rent limit in the 
project remains at 60% or less of AMI. 

• Owners who elect Income Averaging must also commit to 
at least 40% of the units in the project have an average 
income level of no more than 60% of AMI and the rents for 
these units must be equal to 30% of the qualifying income 
level. 



 Other LIHTC Set- Aside  

• Prior to this new change in the law, low income 
housing tax credits units were restricted to households 
earning no more than 60% of the AMI.  

• Income averaging is a new Project “Set Aside” 

• The  other two existing minimum set-asides call for 
having: 

 1)  20% of the units targeted to households with no more than 50% 
of the AMI; or 

 2) 40% of the units at no more than 60% of the AMI. 

 

• These two set aside options remain as an option for a Project. Applicants 
must elect a set aside as part of the application for LIHTC. 



Stated Goals of Income Averaging  

• Viewed as a way to expand the program to serve more families. For 
example, before Income Averaging, families earning 80% of the AMI did 
not qualify for a LIHTC home and were likely living in market-rate housing, 
where they were spending a large portion of their incomes on rent.  

• Help make more properties financially feasible and allow for deeper 
income targeting. Under this new Set Aside, the theory is higher rents that 
households at the upper range will pay will have the potential to offset the 
lower rents for extremely low- and very low-income households. 

• For preservation of federally assisted building (ex. HUD 202 or 236) with 
LIHTC existing households with incomes over 60% AMI and up to 80% AMI 
will not be displaced through the conversion process.  

• Align LIHTC income limitations to be consistent with long-standing federal 
affordable housing policies that define “Low- Income” as households with 
incomes at or below 80% of AMI. 

 

 

 

 



How Does Income Averaging Work?  

• Income averaging applies to the designated 
income/rent levels of the units, not the incomes of 
individual tenant households.  

• Under income averaging, unit designations may only be 
set at 10% increments beginning at 20% of the AMI; 
thus, the allowable income/rent designation levels are 
20%, 30%, 40%, 50%, 60%, 70%, and 80% of the AMI. 

• Remember; If an Owner elects this Income Averaging 
Set Aside, the average income/rent limit in the project 
must remains at 60% or less of AMI. 

  

 



Implementation of Income Averaging  

• The IRS has not issued any guidance on Income Averaging. Each state tax credit 
allocating agency is making a determination on how and whether to implement 
Income Averaging. 

•  Novogradac Affordable Housing Resource Center –chart on state by state policy 
and implementation of Income Averaging  

https://www.novoco.com/resource-centers/affordable-housing-tax-
credits/application-allocation/state-income-averaging-policies 

 

• Ex. - Pennsylvania Housing Finance Agency QAP on INCOME AVERAGING 
Applicants seeking utilization of income averaging pursuant to Section 42(g)(1)(c) (“Income Averaging”) 
may not contain unrestricted or market rate units. One hundred percent (100%) of the units must be affordable 
to persons at or below eighty percent (80%) of the area median income (“AMI”) or less as long as the average 
development income and rent limit is 60% AMI. In order to be considered eligible for Income Averaging, 
Applications must provide a market study evidencing demand for proposed targeted incomes and equity and 
debt commitment letters confirming utilization and approval of Income Averaging. Applications must not 
contain more than four (4) income targets and shall reasonably distribute units of similar size and income 
targeting through the property regardless of assigned income restrictions.  
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Income Averaging and Existing LIHTC 
Housing Developments  

• Existing Housing Credit developments already placed in 
service and that have made a set aside election on 
federal Form 8609 are not eligible to change their 
minimum set-aside election to income averaging unless 
explicit guidance from the IRS states this is permissible.   

• Income averaging is available, at the discretion of each 
allocating agency, to new developments making their 
minimum set-aside election after March 23, 2018.  

• The IRS is not required to provide guidance to the state 
allocating agencies before they may permit income 
averaging.   



Income Averaging and Vouchers 

• Vouchers play a significant role in the sustainability of LIHTC 
housing. 
– 40% of LIHTC units nationally utilize rental assistance.  
– 70% of Extremely Low Income (ELI) tenants utilize vouchers.  

• LIHTC property managers cannot discriminate against a tenant for 
using a voucher, unless the rent charged exceeds the voucher rent. 
– Has traditionally not posed an issue with averaging AMI percentages.   

• If rent is set to 60% - 80% of area median income (AMI), LIHTC rents 
may begin to exceed voucher rents. 
– Provides a loophole to discriminate against voucher holders.  
– Will have a significant impact on the availability of housing for ELI 

renters. 



Income Averaging and Vouchers 

• Allocating agencies can underwrite tax credit deals 
using income averaging to assume the acceptance of 
voucher holders in the cost of building operations.  
– This can help to advocate that LIHTC property managers 

must continue to take a renter using a voucher.  
– Ex. From PHFA Program Compliance Guidance on Income 

Averaging: 
• Project owner that elects Income Averaging may not reject 

tenancy from a person holding a Section 8 voucher regardless of 
income target 

• While this may defeat the purpose of income averaging 
in some cases, voucher acceptance is vital for housing 
the most vulnerable tenants. 
 



Income Averaging and Foreclosure 

• Mixed-Income LIHTC properties experience 
foreclosure 10 times more often than non mixed-
income properties.  

• As such, income averaging could cause higher 
rates of foreclosure. 

• When LIHTC properties foreclose, affordability 
restrictions are removed. 

• Allocating agencies need to implement additional 
protections to prevent foreclosures that could 
reduce the availability of affordable housing.  

 



Key Points 

• Determine if your state allocating agency has issued 
guidance. 

• Connect with the allocating agency board and staff to learn 
how the state is or will be addressing Income Averaging. 

• If you believe income averaging to be detrimental to your 
clients, advocate that your state’s agency “wait” for 
guidance from the IRS or limit the opportunity for Income 
Averaging . 

• Encourage your agency to underwrite owners who elect 
Income Averaging to obligate owners to accept vouchers 
regardless of income target   

• Encourage your agency to create protections against 
foreclosure to preserve affordable units 



Contact Info! 

• Hannah Adams, Southeast Louisiana Legal Services - 
hadams@slls.org 
 

• Kara Brodfuehrer, National Housing Law Project - 
kbrodfuehrer@nhlp.org 
 

• Dina Schlossberg, Regional Housing Legal Services - 
dina.schlossberg@rhls.org 
 

• Steve Sharpe, Legal Aid Society of Southwest Ohio, LLC – 
ssharpe@lascinti.org 
 

• Ashley Werner, Leadership Counsel for Justice and Accountability - 
awerner@leadershipcounsel.org 
 


