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NATURE OF PROCEEDING: Motion For Reconsideration
TENTATIVE RULING

Defendants’ motion for rac¢onsideration iz granted. Having
reconsidered the matter in light of the authorities cited, the motion to
dissolve the injunction is denied,

The decision in Forest Park I1I v Hadley 336 F.3d 724 (8th Cir 2003)
iz rew law but it is not binding on this court. Fcregt Park addressed a
Minnesots statute reguiring one year notice that appears similar Lo
California‘s notice provision. The court fcund that the preemption
provisions of Section 4122 preclude Minnesota from requiring a lengthier
notice than that required by the Federal law.

Section 4122 states "No State...may enforce any law.,.that restricte
or inhibits the prepsyment of any mortgage,...is inconsistent with any
provision of this subchapter or... in its applicability to low income
housing is limited orly to eligible low-income housing for which the
ownar has prepaid the mortgage... ."

This court has determined that the state law is a law of genzral
applicability and applies to housing other than that for which the cuwner
has prepaid the mortgage. The court also determined that the preemption
provisions ¢of section 4122 do not mandate that the State of California
not enforce its statutes. The State notice reguiremants do not
prchibiz ar restyrict prepayment of the mertgags. They require a
12-month notice of intent to prepay. Thus it is possible to comply with
koth tho Federal and State notice requirements. Furthermore, the intent
of Congress was to ouild on existing state laws. With respect to notice
requirements, the federal reguirements may be said to build on state
law,
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The court does not find Forest Park persuasive, Therefore its
analysis reaches a different result, Although the court in Topa Eguities
Ltd. v City of Los Angeles 342 F.3d 1065 (9th Cir.2003) referred to
Forest Park with approval, the igsue before the court in Topa was rot
the same as that presented here.

This minute order is effective immediately. No formal order is
required, the tentative ruling being sufficient notice.

COURT RULING
This matter argued by cocunsel and gubmitted.
This matter taken under submission.

RULING ON SUBMITTED MATTER

Having taken the matter under submissicn, the court affirms the
ri.ling with the following modifications.

The cvourt finds that Government Code Sections 65863.10 and €5863.11
are not statutes of general applicability and apply only to housing
raceiving Federal assistance. However, the court also finds that
defendants’ mortgage is not subject to LIHPRHA and LIHPRHA's preemption
provigions are not applicable.

Tre court is not bound to follew the decisicns of thes U.8. Court of
Appeals for the Eighth Circulit (Forest Park), the U.S. Court of Appeals
Ninth Circuit (Tcpal, or the decision of the United States District
Court Bastern District Court of Califernia (Kenneth Arms! . The court is
free to apply its own arnalysis and interpretation of thz Low lncome
Housing Prerervation and Kesident Homecownership Act of 1250 (LIHPRHA)
and the Housing Cpportunity Precgram Extension Act (HOPE}. In doing SO
the court has considered the akbove referenced cases as well as other
aucthorities submitted by the parties.,

It is undisputed that defendant’s mortgage is insured under Secktion
235 of thes National Housing Act. LIHPRHA, enacted in 1990, contains a
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creemption clause that specifically applies to prepayment of such
rortgages. It is undisputed that defendant was eligible to participate
in LIHPRHA. It did not do so. 1In 1996 Congress passed HOPE. HOPE did
rnot repeal LIHPRHA. Cconuress also mandated that HUD suspend further
processing of preservaticn applications which did not have Approved
Plans of action {i.e. _IHPRHA eligible properties). The Quality Housing
and Work Responsibility Act of 1998 is the culmination of a series of
enactments that have renoved funding from LIHPHRHA. Although LIHPRHA
continues tc apply to properties participating prior to 1996, in effect
the hear- of LIHPRHA has been eviscerated. Nonetheless, LIHPRHA must
continue ir. existence kecause there are properties whose owners
presented Plans of Action pricr to 1996 and who must follow the
prepayment provisions of LIHPRHA. It does not follow that its
preemption provision should be applied to HOPE.

The presumption i1s against preemption unless it ¢an be shown that
i= i =he clear and manifest purpose of Congress to prazempt stats
authority. Cipollone v Liggett Group, Inc. (1992} 1.2 S.Ct. 2638,
2617. 1f Congress had intended HOPE to preempt state notice
requirements, it could have included a preemption prevision in the act
or specifically referenced those of LIEPRHA. It did not de go. The
fact that LIHPRHA was not repzaled deces not compel the conclusion that
ite preemption provision appiy to mertgages governed by HOPE.

There are two prepayment schemes in existence; LIHPRHA for
properties participating prior to 1996 and HOPE for properties opting tc
prepay after 1996. Prepayment under LIHPRHA is no longer available =o
pacties such as defendant. If defendant had submitted a plan of acticn
urder LIHPRHA prior to 19%6, its prepayment plan would ke aoverned by
LIHPRHA including the preempt-ion provision of that Act. When defendant
opted to prepay its mortgage in 2003, it had to do so under Section 219
or FOPE, as .t was not participating in LIPHERHA. HOPE has no rreemption
provision and the rotice requirements of Government Code Sections
6§5863.10 and 65853.11 are not preempted and they are applicable.
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