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UKITED STATES DISTRICT COURT

DISTRICT CF MINNESOTA

Nails Construction Company, Newel! Court File No. 06-2537 INE-SRN
Abarement Services, Inc., and Lead
Investigative Services, Inc., and Derrick
Woodson, an Behalf of themselves and
a!l others similarly sitnated,
Plaintiffs,
V.

The City of Saint Paul,

Defendant.

DEFENDANT CITY OF SAINT PAUL’S MEMORANDUM IN SUPPORT OF ITS
MOTION FGR SUMMARY JUDGMENT

ORAL ARGUMENT RECQUESTED

INTRODUCTION

Defendart City of Saint Paul is moving for summary judgnent in its favor and
against Plamtiffs Frederick Newell, Naiis Construction Company, Newell Abatemerst
Sarvices, Inc., Lead Investigative Services, Inc., and Derrick Woodson. Plaintiffy’
lawsuit {5 entirely prernised on the allegatien that the City i3 not complying with section 3
of the Housing snd Urban Development Act of 1948 (12 U.S:.C. § 1701n) and 24 C.F.R.
Part 135,

But, there 1s no private right ot action uncer 12 U.S.C. § 1701u. Nor, does 42

U.S.C. § 1983 create a private right of action to assert section 1701y claims.
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Furthermore, plaintiffs have neither established, nor can they establish, standing tc sue.
Put mers specifically, plaintiffs must show that they have suffered (13 an “injury in fact”,
(2) feirly traceable to the zlleged unlawiul 2ct(s); snd (3) that the infury will be redressed
by a favorable decision. See Hunt v. Washingion State Apple Advertising Comm 'n, 432
U.5.333, 343,97 S.Ct. 2434, 33 L.Ed.2d 383 (1577). Simply put, plaintiffs will be
unzble to demonstrate that they were refused by the City a coniract, 2 subcontract,
employment, or some other tvpe of participation that 2s a matter of fact and iaw they
were entitled (0 under section 3.

Consequentiy, pursuant to Rule 56 of the Federz! Rules of Civil Procedure, the
City 1s entitled to a dismissal of plaintiffs” amendsd complaint in itz entirety with
prendice.

RECORD FOR SUMMARY JUDGMENT MOTION
AFFIDAVIT OF RCBERT HAMMER

Exhibit A, Document showing HUD funding to the City fram 1975 ta
the present.

ExhibitB.  HUD’s performance review audit letter for program year
2000.

Exhibit C.  HUD’s performance review audit letter for program vear
2001,

Exhibit . HUD’s performance review audit letter for program year
2002,

Exhibit E.  HUD’s performance revisw audit leiter for program vear
2003,
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Exhibit . HUD's performance review audit letter for program year
2004

Exhibit G.  Consclidated Annual Performance and Evaluation Report
{CAPER)from the City sent to HUD for program year 2003,

Lxhibit H.  Consclidated Annual Performance and Evaluation Report
{CAPER) from the City sent to HUD for program year 2004,

Exhibit I 2002 Request for Proposal for an Independent Monitor of the
City’s programs.

Exhibit ). Recent Independent Moniter’s report dated February 2006.
AFFIDAVIT OF RONALD C, ROSS

Exhibit A, Community Developmest Block Grant {CDBG) program for
year 2004,

Exhibit B.  Community Development Block Grant (CDBG; program for
vear 2005,

Exhibit C. Community Development Block Grant (CDBG) program for
vear 2006,

Exhibit D.  Fourth Amendment to master Development and Loan
Agreement,

ExhibitE,  EDI Grant Agreement that is incorporated into the Master
Development Agreement as Bxhibit L.

Exhibit F.  Master Subordination Agreement and Estoppel Certificate.

Exhbit G, CDBG Documents, incorporated into the Master
Subordination Agreement as Exbikit C.

Exnibit H.  Loan agreement for project where a business sbtainec a loan
fromn HRA funded from CDBG funds.

Exnibit . Empioyee and income information.

Exaibit 1 Example of a single family redevelopment project.
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Exhibit K.  Gwner-Contractor Agresment.

Exhibit L. 2004 funding data for the Emergency Shelter Grant program.

Page 4 of 23
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BACKGROUND

The City provides the Court the following summary of its section 3 programs in
grder to provide conwext both for plaintiffs” claims and defendant’s summary judgment
maotion.

The City receives HUD funding primarily from four programs: Community
Development Biock Grants (CDBG), HOME, Emergency Shelter Grant (ESG), and the
American Dream Downpayvment Initiative. There are other HUD programs, sich as the
Economic Development Initiative (EDI), that are commonly found classified or gronped
with the CDBG program. Each program hes separate goals, policies, and criteria. [Robert
Hammer Affidavit, dated September 7, 2006, §5]. CDBG, HOME, the American Dream,
and ET} are “bricks and mortar” programs, originatng from different funding authorities
or designed for differanl types of projects. Bui, they all are targeted to benefit low-
ncome persons by incressing or improving housing, business, or employment conditions
or some combination therzof. {Ronald C. Ress Affidavit, dated September 7, 2008, § 6]

The City is required to comply with all federal, state, and local laws that govern
HUD programs. Thiz includes but is not limited to all federal and state labor laws, the
srevailing wage laws (such as the Davis-Bacon Act and the City’s own prevailing wage
code mandates), the City's Vendor Out Reach Program that sets goals for use of small,
women-owned, and minoeritv-owned businesses), the contractrequirements imposed by
HUD for each of the finencial assistance programs, and the section 3 goals that the

plaintiffs focus on. [Hemmer AL, §7]. The Ciiy competes with many other appiicants
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for HUD program grants and financiel assistance. Complance with federa! laws in
adaiitioxz to the srength of the City’s programs towards meeting HUD s policies and
objectives are leading oriteria for HUD s approval of the City’s applications. [Hammer
Aff., 99 7 and 18]

Wm review, HUD khas annually issued a perfonmance review
audit lotter stating that the City has complied with federal law governing the use of HUD
monies, {Hammer Aff Exhs. B-F and % 4, 7-18}. The latest HUD audif letter, received
an March 7, 2008, was particularlv complimentary: “Congratulations are due the city on
its numerous accompiishments that address Department objectives during this past year
and tarcughout its five-vear sonsolidated plan period.” [Bxhibit F. Consolidated Plan
End-Of-Year Review — 2004 Program Yeer, 1" page].

HUD s review of the Cityv’s programs includes a review of all City applications for
HUD fipancis] assistance prior to approval. All of the HUD programs are reimbursemeant
programs, and HUD will not approve 2 reimbursement until HUD is satisfied that the
City has compiied with the epplicable i2gal end contractual requirements for the program.
Also, HUD assigos 2 program representative who is res?cnsib}e for ensuring that the City
of Saint Paul complies with federal law and HUD s policies and objectives. [Hammer
ATE. 1 9-171

From 2060 to 2004, Cindy Behnke was the HUD program representative assigned
to oversee the City of Saint Paul. Since 2005 {0 the preseni, Maria Pauﬁlﬁsﬁgn is the City’s

HUD program representative. Each year, the City’s HUD program representative spends
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12 weeks at the City reviewing its files, examining the projects, and interviewing Saint
Pavl emplovees and persons associated with various projects. Behnke, and now Paulsor,
aave full access to whatever is nesdad o undertzke the review. [Hammer Aff, § 11}

The City also sends to HUD a Censolidated Annual Performance and Bvaluation
Report (CAPER), which must be filed with HUD 90 days atter the start of the City’s
program year. The City’s program year begins June 1% [Hammer Aff., Exhs (3 and H,
CAPERSs for program vears 2003 and 2004, respectively, and § 12].

The City elso files with HUD a five vear consolidated plan epplication and an
annual application. In addition, HUD conducts a formsl review of the Minnesota State
Auditor’s report of the Cify's programs. And, as 2 further compliance and guality-control
measure, the City regularly retains an independent monitor. [Hammer Aff., Exhs. T and J,
the 2002 Request Tor Proposal and the moniter’s report, respectively]. The Clity 15 not
reguired 10 andertake an independent review. Buy thé City does so as a further means of
ensuring that iis pregrams are heing run at the highest level. [Hammer Aff. ¥ 15].

A few examples of the City’s programes using HUD monies illusirates the City’s
compliance with section 2.

The Hazelwocod Terrace Project serves as a recent example of a multr-unit
redevelopment where HUD monies helped finance the project. The Hazelwood Terrace
Project is an Saint Paul Housing and Redevelopment Authority (HRA) project. HRA fs 2
separate legal entity and the City distributes many of ite HUD program monies to HRA

for various projects. [Ross AT § 10].
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The Hazelwood Terrace project invoives nine 12-unit apariments. The project’s
objective is to upgrade these dilapidated buildings and provide weil managed affordable
housing. The buildings underwent significant interier and exterior improvements, such as
the conversion of two I-bedroom units in each buildigg into a two story J-bedroom unit.
Thus, 99 apartment units resulted from the project, out of which 81 were subject to
affordable heusing income or rent restrictions. At least 10% of the units must be
affordable to persons at the 30% or below the area median income, 10% affordable to
persons betwean 30-50% of the area median income, and A1 upits availabie‘far persons
between 51-60% of the arez median income. [Ross ATF, §13].

For the Hazelwood Terrace project, a total $14,.375,143 was the estimated
investment cut which no more than $5,384 380 was HRA s contribution. HRAs
contribution did include HUD financial sasistance. And, the Hazelwood Terrace project

invoived financial contributions from many sources. [Ross Aff, T 14].
g T e T mm"‘\’
el ~
~ EDI Grant and CDBG monies were used for the project. All the recipients of \

i

- . I , . , /
HEA's financial contribuiion are contreciually obligated to comply with all federal /

statutes and regulations associated with receipt of HUD Enancial assistance iﬁclucﬁzg/
section 3 of the Housing and Urban Development Act of 19€8 (12 U.8.C. § 1701u) and }
. S
N .
24 C.F.R. Part 135.The parties to the fransaction include U.8. Bank National
o s e i, -‘_PM,,..W—-// . . N : - .
Association and Phalen Village Rentsi Housing IV Limited Parinership are very

—

sophisticated and experienced entities, represented oy very capable law firms,
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Oppenchimer Wolff & Donnelly LLP and Winthrop & Weinstine, respectively. For
instance the EDI Grant d.ocumen.t provides:

Lender shall prov.de the EDI Grant to the Phase IV
Nonprofit, and the Phase IV Nonprofit shall contribute the
proceeds thereof as capital to the Borrower to be applisd as
Borrower's equity solely for EDI Eligible Costs. The
Borrower undertakes to provide Lender with zll information
necessary for Lender to comply with any and all reporting
requirements set forth in EDI Grant Agreement between the
City of Saint Paul, Minnesots and the Depariment of Housing
and Urban Developraent, a copy of wkich is set forth herein
as Exhibit L. The terms and conditions of the Grant
Agreement set forth in Article LA and Article 11.C thereof are
hereby incorporated by reference in this Agreement ard made
a part hereof.

[Ross Aff, Exh. D, Agreement, § 2.2(a), at p. 1€]. Additionally, any costs incurred by
Phalen Village Rentzl Housing o comply with federal taws and HUD regulations were
expressly borns by them under sections 1.14 and 6.7. Section 6.8 further provides, “The
Project shall comply with ali applicable crdinances, regulations and laws of governmental
departments and agencies having jurisdiction over the Property and does not and shaii not
vielate any private restrictions or covenants or encroach upon or interfere with easements
affecting the Property.” [Agreement, § 6.8, at p. 171, Paragraph B.5 in the EDI Grant
provides:

For those grants funding construction covered by 24 CFR

133, the requirements of section 3 of the Housing and Urban

Development Act of 1968, (12 U.8.C. 1721y} which requires

that economic opportunities generated by eertain HUD

firancial assistance shall, to the greatest exient feasible, be

given to low- and very low-income persoas and to businesses
that provide economic opportunities to thase persons.

Page B of 23
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{Ress Aff, Exh. E, EDI (rant Agreement, Para. B.5].

The smaller and less document intensive single family residence programs have
simziar contractual obligations. When a new susiness is being financed, again iooome
and section 3 requirements are imposed. The standard loan agreement required “a
minimum of three (3) new full time equivalent positions te be filled by persons whose
income dozs not exceed the inceme levels of persons of low and moderate income
rouscholds.” [Roess Aff, Exh. H, Loan Agreement, dated Auguast 24, 2003 §IX, atp. &
The Emeargency Shelter Grant program is for the distribution of grants tc persons
providing services to low and very low income persons. {Ross Aff., Exh. K] Unlike the
programs ¢iscussed above, this grant program is not 3 “bricks and mertar” program.
[Ross. AT, %221

In short, &}l parties to a contract are soligated to comply with 24 CFR 135 and the
requirenients of section 3 of the Housing and Urban Development Act of 1968 (12 US.C.
127G 1)

STATEMENT OF UNDISPUTED MATERIAL FACTS

A list of Community Development Block Grant (CDEB Q) programs active in y2ars
2004, 2005, and 2006, The list is near to but is not an exhaustive list of every City
program involving HUD monies of these three vears. {Ross Aff, Exbs. A-CJ.

LAW AND ARGUM Ei\“f
Hule 36 of the Federal Rules of Civil Procedure provides that summary judgment

“shell be rendered forthwith” where the evidence in the record demonstrates that there s
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no gemuine issue as to any material fact, and that the moving party 1s entitled 16 judgment
25 a matter of law. Fed R Civ.P. $6(c). The Supreme Court has emphasized that wial
courts should look faverably upon motions for summary judgment o accomptish the jusy,
speedy and inexpensive resolution of civil litigation. See Celotex v. Catrette, 477U S,
317,327 (1986). See alse Fed R.Civ.P. 1 (2002) {"’[’Z‘hese rules] shall be construed and
sdminiscered to secure the just, speedy, and inexpensive detexmination of every action.”}.
Moving for summary judgment, the City asserts that plaintiffs havs failed to set
forth a private right of action upon which the Court has jurisdiction ard furthermore that
plaintiffs lzck standing to sue even if a private right of action exists. Plaintiffs assert
three causes of action: Count I - Federal Declaratory Judgment Act- 28 U.S.C. § 2201,
Count 11 - 42 U.8.C. § 1983, and Count I - Injunctive Relief. All three counts are
vremnised on the assettion that the City does not comply with 12 U.8.C. § 1701u and 24
C.F.R. Part 135. Thus, the analysis begins and ends with these two federal provisions to
determine whether plaintiffs have a privaie right of action here and whether the plaintiffs
have starnding, an actue! injury arising cut an alleged violation of section 17{}15‘
i Plaintific do not have a private right of action under 42 U.S.C. 1981 to assert
alleged vielations of 12 U.8.C. § 1701y, the Housing and Urban Development
Act of 1968,
Plaintiffs have the burden of esiablishing a private régh@ of action. drkansas
Medical Suciely, fne. v. Reynolds, 6 F.3d 519, 523 (8% Cir. 1893). Plaintiffs are unable to

meet this burden.
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There are only two cases in the Eighth Circuit where a 12 U.S.C. § 1701lu private
right of action was asserted. &filsap v. HUD, 1986 V.8 Dist! LEXIS 24342 (D. Minn.
Tuge 11, i986y; Milsap v. HUD, 1990 LS, Digt, LEXIS 13984 {ID. Minn, Oct. 19, 18907,
Similarly, nationwide there are few cases where & 12 US.C. § 1701u private right of
action has been asserted. From this group only a few address whether there is a private
right of action out of which there is a split of authority. Ramidrez, Leai & Ca. v. City
Demonstratior Adgency, 549 F.2d 97 (8* Cir. 1976) (judgment for dismissal reversed;
implied vrivate right of action issue not addressed); Cave v. Beame, 433 F.Supp. 172, 176
(ED.NY. 1977)(There is no private right of action); Felicianc v. Romney, 363 F,Supp.
56, 87273 (8.0, NY 1973) (Plaintiffs failed 1o exhaust adminisirative remedies); Drare
v, Crouch, 377 F.8upp. 722 {(M.D. Tenn. 1971} (implied private right of aciion issue not
raised); Skanuon v. HUD, 305 F.Supp. 205 (E.D. Penn. 1969) (Plaintiffs failed to show
an aciual injury; implied private right of action issue not addressed); Mannarino v
Meorgan Twp., No. 02-2237, 64 Fed. Appx. 844 (3" Cir. 2003) (unpublished opinion)
(judgment against townshi.p apheld; implied private right of action issue not addressed);
Stantey Price v. Hous. Auth. of New Orleans, No. 91-2616 Sec. K(5), 2602 U.8. Dist.
LEXIS 15351, a: *14.15 (E.D. Louisiana Aug. 27, 2003) (unpubiished opinion) (12
U.S.C. & 1701u does not create & constitutional righty; Fraise v. Kelly, No. 98-1863 Sec.
C, 1599 1.8, Dist, LEXIS 897¢ (E.D. Louisiana June 14, 1999} (unpublished opiﬁiaﬁ)
{implied private right of action issue not raised);.sz‘se v. Kelly, Wo. 98-1863 Sec. C,

1998 UJ.8. Dist. LEXIS 18657 (E.D. Louisiana Nov. 24, 1998) {unpublished opinton}

Page 12 of 25
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{implied private right of action issue not raised); Fulcan Arbor Hill Corp. v. Reich, No.
R7-31540, 1997 U.8. Dist. LEXIS 19886 (D.D.C. Mar. 31, 1995) (unpublished opinion)
(iraplied private right of aciion issue not raised); Concerned Members Cemm. of Chatham
Park Vill. Coop. v. Bd. of Dirs. of Chatham Park Viil Ccop.,No. 81 C 2699, 1981 U.S.
Dist, LEXIS 13608 (N.D. Ll July 13, 1981) {unpublished opini.on) (there 15 no implied
privare right of action),

Most assuredly, plaintiffs will cite to Mylsap in support of their contsrtion that &
private right of action exists. Three aspects respecting Mifsep undermine suckh reliance.
First, the court lapguage was very equivocal merely incdicating there may be a private
right of action. Milsap v. U.5. Dep t of HUD, 1990 U.S. Dist. LEXIS 12954, 25 (D.
Minm. 1990). Second, the court clearly found s dismissal premature since defendants did
1ot respond to the private right of action issue. Third, and related to the above two
points, the court clearly dic not believe that it was sufficiently informed or ready to
dismiss on such grounds since in part the defendants had not informed the court of “any
preliminary adminisirative procedures which might preciude plain:iffs’ claims.” Id.

A somewhat more helpful case is Stanley Price v. Hous. Auth. of New Orleans,
No. 01-3016 Sec. K(3), 2003 U.S. Dist. LEXIS 15351, at *14-15 (E.D. Louisianz Aug.
27, 2093). FPrice zlso discusses section 17G1u. As remains the case still, the district coust
ir Price also observed that there is “very Little authority” that establishes “a private right
of action against the locai housing authority.” Id. at 9 {citing Milsap, 1990 U 8. Dist,

LEXIS at 25). Without prejudging whether such 2 section 1983 action could stand, the
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court gave plaintiffs leave to amend their compleint and assert 2 42 U.S.C. § 1983 clain.
Id. a1 10-11 and 12-14. No subsequent opinions have been located indicating the final
disposition of the Price case.

The cnly published case located addressing whether section 1701 u supporis a
private right of action is Cave v. Beame, 433 F.Supp. 172 (E.D. NY 1977). In Cave, the
court heki:

Yet plaintif?y bave failed to identify any rights created under these acts and

kave not provided a singie ciue as to how these rights have been violated.

Such unsupported claims are precisely the type of “formal allegations” to

which Rule 56 relict is most appropriately applied.

Id. 2t 177, Section 1983 actions were usserted iv. Beame. Id. ai }74.76. Basically,
Beame is about the only case located on point. Thus, given the lack of a published case
or point and the paucity of unpublished case iaw on the issue, the parties and the Court
are left on their own to analyze section 170 fu pursuant to the applicable standards.

The applicable siandards applied by courts in the Eighth Circuit are set forth in
Howe, which are that o be enforceable under section 1983, 12 U.S.C. § 1701u must
intend 1o benalf the putative plaintiffs and the intent must be expressed in specific and
mandatory terms. Howe v, Ellenbecker, 8 F.3d 1258, 1261-62 (8% Cir. 1993) (citing
Penrhurst Staie School & Hesp. v. Halderman, 451 1.5, §, 24-25 {19813, Even ther,
there may be no private right of action if 4 comprehensive remadial scheme is availahle.
id (citing Middiesex Courity Sewerage Auth. v. National Sea Clammers 4ss'n, 453 U S,
1, 14 (1981)). Applving these standards, section 1701y does not support a section {983

claim.

Fage 14 of 25
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A, Intended Beneficiaries.

Low and very low-income persons, particularly those in receiving government
bousing assistance, are the intended bencficiaries 0f 12 U.S.C. § 1701u:

1t is the policy of Congress and the purpese of this section to ensure that the

employment and other economic opportunities generated by Federal

financizl assistance for housing and community development pragrams

shall, to the greatest extent feasible, be directed toward low- and very low-

income persons, particularly those who are recipients of government

assistance for housing.
12 0.8.C. 8 1701u. Based on the #Hrzgatiﬂns contained in plaintiffs’ complaint, plaintiffs
are low and very low income persons and the intended bensficiaries. But, the City puts
plaintiffs to their burden of proof to establish that they are in fact the intended
beneficiaries of section 1701u. Regardless, section 1701u lacks the requisite specificity
upon which a section 1983 claim can be made.

B. Specific and mendatory terms.

“To zssert a section 1983 action. the statute 2t issue must give unambiguous notics
.. of what is expecied . . , instead of ‘broad limits’ in which to comply. Howe, 8 F.3d a®
1262-63 {citing Suter v. Artist M., 503 U.8. 347,359 112 S.Cr. 1360, 1368 (1592)).
Stated, atherwise, “the statute [must be] sufficiently specific and definite as to be within
the cempetence of the judiciary 1o enforee ™ Arkansas Medical, 6 F.3d at 523. Section
1701 does not set forth the requisite specific and mandatory erms upen whick a section
1923 action may be asserted. Rather, section 170 1u establishes objectives and then

places these objectives within Ioose priority framework and the directs the Secretary o

the Department of Housing and Urban Developrment to enact regulations furthering

Page 15 of 25
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section 1701u objectives. 12 U.8.C. § 1701u. See 24 C.F.R.§ 135.1 {Part 135
regulations were ¢reated “to establish the standards and procedures {o be followed to
ensure that the obfectives of section 3 [12 U.8.C. § 1701u] are met.” (emphasis added)}.
Furthermore, the objectives of section 1701w are expressed in terms far removed from the
specific and mandatory terms required in Suter, See Suter, 563 U.S. at 363 (“The term
‘reasonable efforts’ in this context is at least as plausibly read to impose only a rather
generalized duty on the State, ta be enforced not by private individuals, but by the
Secretary in the manner previously discussed.™). See also Fennhurst State Sch. & Hosp.
v. Halderman, 451 U.8. 1, 19-20 (The Developmentally Disabled Assistance and Bill of
Rights Act was more in the nature of communicating preferences for certain tvpes of
weatments rather than the creation of an enforceabis “right” on behalf of the recipients.”}.
Here too, the statutory language does not establish the creation of an enforcesble right.

Section 1701 constantly reassert the genersl and indeterminate standard: “the
greatest extent feasible.” 12 U.S.C. § 1701u(b). Adding to the overlay of the broad
ciscretion and goal oriented structure, as opposed te specific and mendatory language,
saction 1701y separates its objectives into “employment” and “eontracting,” and neither
establiskes which category takes priority as between them nor 20w these priorities fir
wiih%n the requirements periaining to the specific furding authority for cach HUD
program. See 17 U S.C. § 1701u(¢) and (d).

With respet t the employment category, plaintiffs’ action against the City falls

within the “Other programs” subcategory. 12 U.SC. § 1701 w(c)(2), Here, the standard
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15 the general and ioceterminate standard: “to the greatest extent feasible” and this
standard is subordinate to “existing Federsl, State, and local laws and regulations.” 12

)y

U.S.C § 1701u(e)(2XA). Farthermote, employment priorily starts with those “low-
income persons residing within the service area of the project or the neighborhood in
which the project is iocated and to participents in Ycuthbuild programs.” 12 U.5.C. §
1700n{c)2 4B

With respect to the contracting catsgory, again the standard is the general and
indeterminate: “the greatest extent feasible.” 12 U.S.C. § 1701u(d)(2XA}. And, “fwihere
Jeasible,” the priority goes to businesses providing economic opperturities for low- and
very low-income persons residing within the service area of the project or the
reighborhoed in which the project is jocated and to Youthbuiid programs.”™ 12 UJ.8.C. ¢
1703{d)(2%B).

In short, the above-quoted Janguage speaks for itself. There is a decided lack of
the specific and mandatory terms upon which a private right of sction may be had. The
City anticipates that plam:iffs will atterapt to repair the decided deficiency by reference
t 24 C.r R Part 135, the regulation enacted by HUD as commanded by section 1701u.
Reference to 24 C.F.R. Part 135 cannot and does not create a private right of action

where one was not created by section 1701y,

C. Plaintiffs do not bave s private right of action usder H.U.I. Regulations
24 CFR Part 134,

Generally speaking, “regulations that de not anthoritatively construe a statate for

whick a private right of action exists are not enforceable through a private action unless
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there is evidence of Congressional intent to create a freestanding private right of action to
enforce the regulations.” Owner-Operator Indep. Drivers Ass'n, Inc. v. New Prime, Inc.,
230 F. Supp.2d 1151, 1138 (D>, Mo, 2001} (discussing Alexander v. Sandoval, 532 U.S.
275 (2001)). A “private right of action to enforce federal law must be created by
Congress.” dlexander, 532 U .S, at 286, Without Congressional intent to create a private
right and remedy, “a cause of action does not exist and courts may not create one.” Id. at
286-87. Specifically, “/l]znguage in a regulation may invoke a private right of action that
Congress through stetutory text created, but it may not create 3 right that Congress has
not.” Id. at 291.

Thus, when a statute has provided a genera! autherization for private

enforcement of regulations, it may perhaps be correct that the intent

dispiayed in each regulation can determine whether or not it is privateiy

enforceable. But it is most certainly incorrect to say that langusge in a

regulation car conjure up a private canse of gotion thet has not been

authorized by Congress. Agencies may play the sorcerer's apprentice but

not the sorcerer himsalf.

id. See Brantley ex rel. Brantley v. Indep. Sch. Dist. No. 625, 936 F. Supp. 649, 653 (D,
Minn. 1996) ("a federal regulation alons does not creats a federal right for purposes of 2
§ 1983 cause of acticn ™.

The City anticipates that plaintiffs will 2iso reference 24 C.F.R. 135.76(j) in
suppert of the proposition that HUD expressly provided for or anticipated private cavses
of zction such as pleintiffs’ action. 24 C.F.R. § 135,76, subp. i, provides:

Nothing in thiz subpart D precludes a section 3 resident or section 3

business concerning from exercising the right, whick may otherwise be
aveticble, to seek redress directly through “udicial procedures.
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24 C.F.R. 135.76() (emphasis adc}ed}. Noteworthy, HUD is not representing what rights
are svailable. Alse, recognizing that Section 1701u expressly subordinates itself to
existing federal, state, and loczl laws and regalations, 24 C.F.R. 135.76, subp. j.
expresses ihe limits of its authority and secton 1701n and puts complainants oa notics
that other rights, which may otherwise be available, arc not impacted by the filing &
complaint and the following administrative hearing process under 24 C.F R. § 135.76.

Consequently, 24 C.F.R. Part 135 rather than supporting a private right of dctior
underscores the lack of & privats right of sction. 24 C.F.R. Part 135 was created “to
2stablish the standards and procedures to be foilowed to ensure that the objectives of
section 3 [12 U.8.C. § 1701u] are met.” 24 CF.R. § 135.1. These regulations were passed
under the authority given by Congress in Section 3. 12 U.S.C. § 1701y, meaning that if
section 1701y does not create a private right of action Part 135 cannot,

D, Even if section 170%u had the requisite specific, mandatory language

creating a federal right, Congress foreclosed enforcement under section
1983,

If it is heid that the statutory interest asserted is sufficiently specific and definite
for tke judiciary to enforce, a section 1983 will not be maintained if the defendant {3 able
to demonstrate that "Congress has provided a comprehensive and carefully tailored
remedial scheme within the statute in question, 30 as to make enforcement under § 1983
inconsistent.” Arkansas Medical Sociers, 6 F 3d at 523 (citations omitted),

Here, since section 1701u directs the Secretary, without more, 1o establish

regulations governing the administration and distribution of HUD finencial assistance
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monies pursuing obiectives subordinate to federal, state. and local laws and regulations,
Congress did nct create a remedial scheme. There was simply nothing to remedy.
Seciion 1701w is Congress’ order to the HUD Secretary and nothing more.

Consistent with the plan language of section 1701, jurisdiction and oversight of
section 1701u nightfully rests with HUD and HUD only. 24 C.F.R. 135.76 rightly sets
forth g very comprebeusive remediz! scheme for section 3 residents and section 3
business concerns to have their grievances heard.

Iz conclusions, a section 1983 cause of zction, a declaratory judgment cause of
action, and an injunctive cause of action does not ¢xist because they are all premised
upon secticn 1701y that does not support a private nght of action.

il Plaintiifs also lack standing to assert a section 1702y claim.
S ————

Plaintiffs do not meet the standing requirements necessary to have federal court
jurisdiction in the ingtant case. The standing inguiry is two-tiered: (1) Constitutional
Limisrations on Federal Court Jurisdiction, and (23} Pruodential Limitations on its Exercize
Warth v. Seldin, 422 1.5, 494 (1975). n order to satisfy the constitutional limitation, the
plainziff must satisfy the “case” or “controversy” requirement under Article 1Tl Bennest
v. Spear, 520 U.S. 134, 167 (1997, In other words, a plaintiff must show (1} an “injury
in fact”; {2} the injury must be fairly traceable to the alleged unlawful aci{s}; and (3) the
injury wiil be redressed by a favorable decision. Hunfv. Washington Staie dpple
Advertising Comm 'n, 432 U.S. 333, 543 (1977). In their compliant, plaintiffs fail to

expressly aliege an irjury-in-fact that is tracesble to the City's alleged wrongful conduct,
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and that the court is able to redress the injury. At best, the allegations in the complaint
infer these thive standing requirements.

Regardless, courts should look to material outside the complaint and plaintiffs
have the burdan of providing such materials to ensure that court doas indeed have
Jurisdiction. See Hartn, 422 U 8. at 499-500 (“[1]t is within the izl court’s power to
aliow or to require the plaintiff to supply, by amendment to the complaint or by
affidavits, further particularizec allegations of fact ceemed svpportive of piaintiff’s
sianding. If, aifter this opportunity, the plaintiff’s standing does not adequately appear
from all materials of record, the complaint must be dismissed.”). See alse Wright-Miller-
Coeper, Federal Practice and Procedure, “Standing-Raising the Issue”, § 3531.15 at 99
{"The plaintifi’s obligation 10 establish standing should not be passed to the defendant by
the simple device to waiting for a summary judgment riotion.™). Here, plaintiffs are
unitkely to be able to provide any evidence of actual injury treceable to the City’s alleged
violation of section 1701u

A. Plaintiffs have not suffered an actual injury.

The Unitad States Supreme Court has cautioned thaf plainiiffs must themselves he
“ameong the injurec”, otherwise, the Article IIf case or corireversy requirement would be
a meaningless formanty. Sierrg Club v, Morron, 405 .S, 728, 735, 92 S.Ct. 1361, 13686,
31 L.Ed.2d 636 (1972). Plaintiffs cannot avoid this basic reguirement by asserting that
they are seeking relief for others. See Doremus v, Board of Education, 342 U 8. 429,

435,72 5.Ct. 394, 397-98, 96 L.Ed. 475 (1952) (“We have no doubt about the sincerity
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of Doremus’ statad objectives and the depth of their commiment to them. But the
essence of standing ‘is aot 2 question of molivatien but of possession of the requisite
intersst that is, or is threatened to be, injured by the unconstitutional conduct.’™).
Plaintiffs have tae burden of providing probative evidence showing an actual injury.

The Arkansas ACORN Fair Housing, Inc. v. Greystone Ltd. Corp., 992 F. Supp.
1064 (E.D. Ark. 1993) iHlustrates plaintiffs’ obligation to establish an actual injury. In
drkanras ACORN Fair Housing, Inc., the district court found that Arkmsaé ACORN Fair
Housing, Inc. ("ACORN"} did not have standing to bring its action. ACGRN was a nos-
profit organization whose stated purpose was 1o promote fair housing in the State of
Arkansag. 4. at 1064, ACORN sued a development company called Greystone
Development, Ltd. Co., alleging that Greystone discriminated against protected cizsses of
peopls in part through its housing adverrisements. Id. ACORN sought declaratory
Jjudgment, injunctive, competsatory, punitive and exsmplary damages reiie?. The cistrict
sourt dismissed ACORN’s action finding that ACOEN lacked standing to sue. Jd. at
1970, The district court held that piaintiff fziled to quantify s allegsd injury and,
therefors, failed to prove standing to sue. /4. 27 106%. The district court later reiterated
ACGRNs failure to advance much beyond its Complaint “TACORNT has failed 1o
produce specific evidence supporting an impairment of its ability to perform its regularly
conductad activity.” Id. at 1069 {emphasis in the original).

COn appeal, the Eighth Circuidr affirmed:

Although ACORN provides generai information conserming te rescurces
speat each month monitoring advertisements of & bread base of housing
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providers and working to counteract the effects of a single, allegedly

discriminatory advertisements. ACORN has not shown, for example, what

resources wetre used in identifying Greystone in particular as a alleged

vielator of the FHA , in monitoring or otherwise mvestigating Greystone

once identified, in determining the discriminutory effects specifically

gtiributable to Greystong’s advertisements, or in counteracting those

ciscriminatery effects. While the deflection of an organization’s monetary

and human resources from counseling or educational programs to legal

efforts aimad at combabting discrimination, such 25 monitoring and

investigation, is self insufficient to canstitute an actual injury, [citaticn

emitted), the injury must alse be traceable to some act of the defendant,

{cization omitted].

Arkansas ACORN Fair Housing, Inc. v. Greystone Developmeny, Ltd. Co., 160 F.3d 433,
434 (8™ Cir. 1998). See Sierra Club, 4G5 U.S. a1 732 n. 3, 92 8.Ct. at 1365. (“Congress
may not confer jurisdiction on Art. I federal courts to render advisory opinians, or fo
resolve "political questions’, because suits of this character are inconsigtent with the
fudicial function upder Art. 11" (citations omitied) .

In shert, similar ta o discrimination claim, plaintiffs must identify at leasi one
contract in which plaintiffs formally submitied a bid or proposal, met the qualifications,
were the lowes? rgsponsible bidder, failed 10 obtain the bid or proposal, and the congsaet
or emyployment was awarded to 3 non section 3 recipient. See Williams v. City of Sioux

Falis. %46 F.2d 50%, 511-512 (8" Cir. 1988}

B. Plaintiffs’ injuries arz not traceable to the City’s slleged section 3 non-
cempliance,

Plaint fTs moust further establish that their injuries are “traceable to some act of the

defendant.” See ACORN, 160 F.34 at 434, Simply pus, plaintiffs cannot establizh that
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they would have benefitted from any City HUD project. At best, plaintiffs speculate they
would have but for the City’s alleged non-complisnce with section 3,

To sum up, plamntiffs know what applications or bids they have made involving
Ciiy programs with section 3 funding. Regardliess, the City has provided a list of the
CDBG nrojects for years 2004, 2005, and 2006, The City puts plaintiiTs to their burden
of proof to cstablish standing. |

C. The Court should not recognize a prudential limitation standing.

Howsver, even assuming some scintilla of Article I standing upon which
plaintiffs meet the consiitutional threshold, the federal courts recognize that they are
courts of limited jurisdiction and mmst exercise scme gatekeeper function to ensure that i
does not undertake claims for which its judicial powsrs are (ll-suited. This additional
garekeeper function is commonly refsrred to as prudeniial standing reguirement. Farth,
422 U 8. at 495-500. In Warrh, the United Stazes Supreme Court cautioned that “when
the asserted hamm is z “generalized grievance’ shared in substantially equal measure by all
or z large class of citizens, that harm alone normally doss not warrant exercise of
jurisdiction.” Jd. a1 2205 The plaintiff “must assert his own legal rights and interests,
and cannot rest his claim te relief on the legal rights and interests of third parties.” Id.

“Essentiaily, the standing question in sech cases is whether the constitutional or
statutory provision on whick the claim rests properly can be understood as granting
persons i the plaintiif’s position a right to judicial relief.” Jd at 2206. The legislation

referenced by Plaintiffs cannot be understood as granting to plaintiffs authority to sue
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under the 12 U.8.C. 1701u and thereby impose plaintiffs statutory and regulatory
interpretation on HUD and the City. As evidenced in the affidavits of Robert Hammer
and Ronald Ross, HUD's compliance and auditing oversight and review of the City’s use
of HUD s funds in thorough and exacting. Section 1701u is consistent with the current
realiies. Exercise of judicial cversight in this instance given the language of section
1701u threatens to turn the judicial branch into administrative oversight of HUD
Drograming.
CONCLUSION

Plaintiffs have the burden to demonsirate that they have a private cause of action
to assert a secticn 170 1u claim snd the burden to establish to the Court standing to assert
these claims. Based on the all in the information known to-date and the case law as
analyzed above, plaintiffs are and will be unable ‘o meet these either & cognizable cause
of action or stending. And, thus, the City seeks a dismissal of ail of plaintiffs’ couats
with prejudice.

ilated: September &, 2060¢ JOHN 1 CHOL
Szint Paul City Attorney

s Bric D, Larson

ERIC D. LARSON, #22067X
Assistent City Attorney

750 City Hall and Courthounss
13 West Kellogg Boulevard
5t Pavl, MN 585102
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