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This guide is designed to help recipients of Legal Services Corporation (LSC) funds understand the scope of the prohibitions on lobbying and rulemaking, training and other activities governed by Part 1612.  The prohibitions on lobbying, rulemaking and training have been included in the last twenty appropriations acts for LSC and are likely to be continued in any future appropriation acts.  The other activities regulated by Part 1612 are based on provisions of the LSC Act and were not included in the appropriations laws.

This guide is based on the 1997 CLASP Guide to 1612 but updated to take into account a number of opinions by the Office of Legal Affairs at LSC. This Guide is divided into four parts.  

Part One is a detailed analysis of Part 1612 and includes: (1) an overview of the statutory and regulatory background; (2) discussion and analysis of the prohibitions on lobbying and rulemaking and the Cohen-Bumpers provisions for non-LSC funds; and, (3) discussion and analysis of provisions on training, organizing and demonstrations, picketing, boycotts and strikes.   
Part Two is a series of commonly asked questions and answers.

Part Three includes the final regulations, relevant legislative history to the lobbying and rulemaking provisions enacted in the 1996 appropriations acts 
including the Cohen-Bumpers amendment, sample program policies, and examples of letters responding to requests of various officials for assistance.  


Part Four includes relatively recent legal analyses from the Office of Legal Affairs that have provided clarification as to what is prohibited and permitted under Part 1612. 

PART ONEtc \l1 "PART ONE

ANALYSIS OF PART 1612tc \l1 "ANALYSIS OF PART 1612

I.  INTRODUCTION AND OVERVIEWtc \l1 "I.  INTRODUCTION AND OVERVIEW
A.
RECENT STATUTORY PROVISIONS ON LOBBYING AND RULEMAKING tc \l2 "A.
RECENT STATUTORY PROVISIONS ON LOBBYING AND RULEMAKING 
Section 504(a) provides, in relevant part, as follows:   

None of the funds appropriated in this Act to the Legal Services Corporation may be used to provide financial assistance to any person or entity (which may be referred to in this section as a "recipient")(
....

(2) that attempts to influence the issuance, amendment, or revocation of any executive order, regulation, or other statement of general applicability and future effect by any Federal, State, or local agency;

(3) that attempts to influence any part of any adjudicatory proceeding of any Federal, State, or local agency if such part of the proceeding is designed for the formulation or modification of any agency policy of general applicability and future effect;

(4) that attempts to influence the passage or defeat of any legislation, constitutional amendment, referendum, initiative, or any similar procedure of the Congress of a State or local legislative body;

(5) that attempts to influence the conduct of oversight proceedings of the Corporation or any person or entity receiving financial assistance provided by the Corporation;

(6) that pays for any personal service, advertisement, telegram, telephone communication, letter, printed or written matter, administrative expense, or related expense, associated with an activity prohibited in this section;

In addition, the Cohen-Bumpers amendment, section 504(e)  provides as follows:

Nothing in this section shall be construed to prohibit a recipient from using funds derived from a source other than the Legal Services Corporation to comment on public rulemaking or to respond to a written request for information or testimony from a Federal, State or local agency, legislative body or committee, or a member of such an agency, body, or committee, so long as the response is made only to the parties that make the request and the recipient does not arrange for the request to be made.

Finally, the text of the State and local funding exception, section 504(b),  provides as follows:

Nothing in this section shall be construed to prohibit a recipient from using funds from a source other than the Legal Services Corporation for the purpose of contacting, communicating with, or responding to a request from, a State or local government agency, a State or local legislative body or committee, or a member thereof, regarding funding for the recipient, including a pending or proposed legislative or agency proposal to fund such recipient.


It is also relevant to include key language from section 1007(a)(5) of the LSC Act.  The LSC Act provides that LSC shall “insure that no funds made available to recipients by the Corporation shall be used at any time, directly or indirectly, to influence the issuance, amendment, or revocation of any executive order or similar promulgation by any . . . State . . . agency, or to undertake to influence the passage or defeat of any legislation by . . . any State or local legislative bodies, or State proposals by initiative petition.” 42 U.S.C. §

2996(f)(a)(5)(emphasis added).

B.
LEGISLATIVE HISTORYtc \l2 "B.
LEGISLATIVE HISTORY
The 1996 appropriations provisions on lobbying and rulemaking were taken in part from the prohibitions on lobbying and rulemaking that had been included in the McCollum-Stenholm legislative proposals since 1989 (which had been offered as amendments to LSC appropriations or authorizing legislation but never adopted) and were included within HR 1806, a bill authorizing the Legal Services Corporation, which was introduced by Rep. McCollum and Stenholm in May of 1995.  Both the McCollum-Stenholm provisions and those found in section 504(a) of the appropriations act were intended to preclude recipients from engaging in any direct or grassroots lobbying and rulemaking, whether on behalf of eligible clients or on issues affecting appropriations and authorization for LSC and recipients.  Unlike past appropriations provisions, these provisions contained a total ban on such activity and restricted all funds of an entity receiving LSC funds.  Thus, both the McCollum-Stenholm provisions and the provisions in section 504(a) were intended to get recipients out of any activity involved in lobbying or rulemaking and are far more extensive than those included within prior appropriations provisions, or in the Legal Services Corporation Act. 

However, during consideration of the 1996 appropriations act, Congress added two exceptions to the total ban on lobbying and rulemaking.  First, Congress adopted the Cohen-Bumpers Amendment which permits the use of non-LSC funds for certain rulemaking and lobbying activities.  Thus, while the general prohibitions on rulemaking and lobbying activities are broad in their scope, not all administrative advocacy is prohibited under the appropriations acts, nor do the Congressional enactments prohibit all contact with legislative bodies.  In addition, recipients may use non-LSC funds to contact or communicate with, or respond to a request from, a State or local government agency, legislative body or committee, or a members thereof, regarding funding for the recipient, including a pending or proposed legislative or agency proposal to fund such recipient. 


The appropriation provisions completely changed the rules about legislative and administrative policy advocacy that were included in Section 1007(a)(5) of the LSC Act which permitted such advocacy when necessary to represent an individual client’s legal rights.  However the broad prohibition of Section 1007(a)(5) referenced above remained to prohibit both direct and indirect attempts to influence the promulgation, amendment or revocation of executive orders, regulations and legislation.

C.
REGULATORY OVERVIEWtc \l2 "C.
REGULATORY OVERVIEW
LSC adopted a final regulation which became effective on May 21, 1977.  That regulation has not been revised or amended.  Until 2013, there were few interpretations of Part 1612 and none that provided new guidance on the scope of the prohibitions on lobbying and rulemaking. Beginning with Advisory Opinion AO-2013-010, the Office of Legal Affairs has issued several advisory opinions and a Program Letter that clarifies the scope of the prohibitions on influencing legislation and rulemaking.  

Part 1612 sets out what is prohibited, some of the activities that are not covered by the prohibitions and what may be done with non-LSC funds.  In addition, the regulation clarifies and simplifies the LSC interpretations of statutory restrictions on training, organizing and activities involving demonstrations, picketing, boycotts and strikes.   

D.
THE KEY QUESTION: IS THE ACTIVITY PROHIBITED?
In considering what may and may not be done, it is important to start with the fundamental question of whether an activity is prohibited.  If an activity involves an administrative agency or legislative body, but is not prohibited, then recipients may use any funds to engage in that activity.  If however, the activity falls within the prohibitions on lobbying or rulemaking, the activity may still be permitted if it falls within either (1) the Cohen-Bumpers provisions permitting the use of non-LSC funds to participate in rulemaking and to respond to requests of elected or administrative officials and their staffs; or (2) the provisions permitting the use of non-LSC funds to lobby or engage in rulemaking in order to preserve existing funding or obtain new funding for the recipient from State or local governments. 
Until the 2013 Advisory Opinion on the MIE Journal article by an employee of an LSC recipient about Medicaid expansion under the Affordable Care Act, what was prohibited legislative and rulemaking activity was relatively clear.  However, this Advisory Opinion clarified that both direct attempts to influence legislative or rulemaking (which clearly were prohibited) and indirect attempts to influence legislation or rulemaking was prohibited.  As a result, it is now more difficult to determine what activities are prohibited. 

Advisory Opinion AO-2014-005 provides some clarity in the context of communications:  “Impermissible ‘attempts to influence’ usually involve some statement about what decision the government should make with regard to adopting or rejecting proposed policy. Conversely, permissible activities do not involve communications advocating the adoption or rejection of proposed policy.”  


II.  REGULATORY AND ADMINISTRATIVE ACTIVITYtc \l1 "II.  REGULATORY AND ADMINISTRATIVE ACTIVITY
A.
THE PROHIBITIONtc \l2 "A.
THE PROHIBITION
The prohibition provides that LSC-funded recipients "shall not participate in or attempt to influence any rulemaking, or attempt to influence the issuance, amendment or revocation of any executive order."
  
Rulemaking is defined to mean any agency process for formulating, amending, or repealing rules, regulations or guidelines of general applicability and future effect issued by the agency pursuant to Federal, State or local rulemaking procedures.  This definition includes notice and comment rulemaking procedures under the Federal Administrative Procedure Act or similar procedures used by State or local government agencies, less formal procedures for promulgation of rules and negotiated rulemaking.  Also rulemaking includes adjudicatory proceedings that are formal adversarial proceedings intended to formulate or modify an agency policy of general applicability and future effect.

Thus, under the prohibition recipients were not permitted to:

· comment upon proposed rules or regulations;
· seek to have an administrative agency issue regulations or petition for rulemaking in order to address a client's problem; and
· engage in discussions with those officials making the rules in an attempt to influence the rules during the course of a rulemaking proceeding.    
B.
WHAT IS NOT INCLUDED WITHIN RULEMAKINGtc \l2 "B.
WHAT IS NOT INCLUDED WITHIN RULEMAKING
It is very important to understand that not all policymaking by administrative agencies falls within the definition of rulemaking nor does rulemaking encompass representation of individual clients before administrative tribunals in negotiations with administrative personnel.  Specifically:

· Recipients may participate in administrative proceedings adjudicating the rights of individuals, such as Social Security hearings and welfare fair hearings. 
· In addition, recipients may communicate with agency personnel for the purpose of obtaining information, clarification, or interpretation of the agency's rules, regulations, guidelines, policies or practices. However, as Program Letter 13-5 indicates: “The activity of communicating with government agencies is limited to efforts to obtain information, clarification, or interpretation; it does not extend to communications for the purpose of influencing agency decisions.”
· Recipients may negotiate with agency personnel about the application of an agency rule or policy to the client being represented and may attempt to get the agency to change its interpretation or even its policies as they affect an individual client.    
· Recipients may apply for a government grant or contract.
· Recipients and their employees may track regulatory developments at the State or Federal levels and inform clients, other recipients, attorneys representing eligible clients or others about the status, content and meaning of new or proposed executive orders, or administrative regulations. However as Program Letter 13-5 indicates: “The activity of informing clients, recipients, and attorneys representing eligible clients about new or proposed statutes, executive orders, or administrative regulations is limited to informing and educating on legal developments and does not extend to advocacy in favor of or against specific legislative, executive, or administrative outcomes. Recipients may discuss pending legislation but may not call for a specific outcome or propose action to achieve one.”
· Recipient staff may also participate in discussions about regulatory developments during task force meetings or in other settings. 
· Recipients may advise clients about the effect of agency rules and policies, analyze and explain proposed changes and their effect, and advise their clients about their right to themselves participate in agency rulemaking proceedings.
 
· Recipients may communicate directly or indirectly with LSC for any purpose, including commenting upon existing or proposed LSC rules, regulations, guidelines, instructions and policies. 
· Recipients and their employees may also participate in activity related to the judiciary, such as the promulgation of court rules, rules of professional responsibility or disciplinary rules or participation on committees appointed by the courts to advise the courts about judicial matters. However, a recipient may not become involved in any attempt to influence a legislative body confirming judicial nominations.

C.
COHEN-BUMPERS EXCEPTIONS FOR USING NON-LSC FUNDS TO COMMENT IN RULEMAKINGtc \l2 "C.
COHEN-BUMPERS EXCEPTIONS FOR USING NON-LSC FUNDS TO COMMENT IN RULEMAKING
Under the Cohen-Bumpers amendment recipients may provide oral or written comment to an agency and its staff in a public rulemaking proceeding when using non-LSC funds.
  Even if the rulemaking proceeding is dealing with a welfare reform regulation, recipients may use non-LSC funds to comment on proposed welfare reform rules.
  LSC defined public rulemaking to mean any rulemaking proceeding or portion of such proceeding or procedure that is open to the public.
  

Thus, recipients may:

· prepare written comments in response to a Notice of Proposed Rulemaking in the Federal Register or in response to a similar notice in a state or local publication;
· prepare written or oral comments in response to a publication for the general public or a rulemaking proceeding that is public under state or local law;
· respond orally or in writing notices of proposed rulemaking from a Federal or State agency, if the recipient routinely receives such notices.
· meet with agency officials and discuss their concerns about proposed regulations during the course of a rulemaking proceeding; and
· meet with agency officials who are considering a rulemaking proceeding to discuss concerns about drafts of regulations that have not yet been published for comment but which have been sent to the recipient.        
However, commenting in public rulemaking does not permit a recipient to engage in grassroots efforts to encourage comment by other recipients or other persons.  Under no circumstances may recipients engage in grassroots efforts on rulemaking.  

D.
COHEN-BUMPERS EXCEPTION FOR RESPONDING TO REQUESTS OF ADMINISTRATORS DURING, PRIOR TO OR SUBSEQUENT TO A RULEMAKING PROCEEDINGtc \l2 "D.
COHEN-BUMPERS EXCEPTION FOR RESPONDING TO REQUESTS OF ADMINISTRATORS DURING, PRIOR TO OR SUBSEQUENT TO A RULEMAKING PROCEEDING 
Recipients and their employees may use non-LSC funds to respond to a written request from a governmental agency or official thereof or an elected official made to the employee, or to a recipient to:

(1) testify orally or in writing; 

(2) provide information which may include: 

· analysis of, or comments upon, existing or proposed rules or regulations, or 

· drafts of, proposed rules and regulations; and 

(3) participate in negotiated rulemaking under the Negotiated Rulemaking Act of 1990, 5 U.S.C. (561 et seq. or comparable state or local laws.
  

Thus, upon a written request, recipient staff may be asked to participate more broadly in considering whether there should be new regulations or revisions in older regulations and provide drafts of proposed rules and regulations for consideration by the agency official.  If requested in writing, recipient staff may also participate in negotiated rulemaking to assist in the development of new or revised rules.

As discussed subsequently, any response made to a written request may only be made to the person making the request.  Moreover, recipients may not solicit or arrange for a written request to be made to them.   

E.
RECORDKEEPING AND REPORTINGtc \l2 "E.
RECORDKEEPING AND REPORTING
Recipients must maintain separate records documenting the expenditures of non-LSC funds for rulemaking activities undertaken under the Cohen-Bumpers provisions.
  Such a recordkeeping system could be, but does not have to be, built into a recipient's timekeeping system under Part 1635.  The recipient will have to be able to produce such separate records when requested by the recipient's auditor or LSC monitors or auditors.  In addition, the regulation requires that recipients maintain copies of all written requests received by the recipient and any written responses provided, and make such requests and written responses available to recipient auditors as well as to monitors, auditors and other representatives of the Corporation upon request. Finally, recipients are required to report their rulemaking activities with non-LSC funds in semi-annual reports with LSC.  See Program Letter 12-08-97.

III.  LEGISLATIVE ACTIVITIES
tc \l1 "
III.  LEGISLATIVE ACTIVITIES

A.
PROHIBITIONtc \l2 "A.
PROHIBITION
The broad prohibition provides that recipients may not attempt to influence:

 (1) the passage or defeat of any legislation of the Congress, or a State or local legislative body; 

(2) any referendum, initiative, constitutional amendment, or any similar procedure of the Congress, any State legislature, any local council, or any similar governing body acting in any other legislative capacity; 

(3) inclusion of any provision in a legislative measure appropriating funds to, or defining or limiting the functions or authority of, the recipient or the Corporation; and 

(4) the conduct of oversight proceedings conducted by a legislative body concerning the recipient or the Corporation.

1.
Direct Lobbying
tc \l3 "1.
Direct Lobbying

These are very broad prohibitions.  Unless non-LSC funds are used consistent with 1612.6, these broad prohibitions do not permit any direct lobbying activity on matters involving eligible clients or on self-help matters involving the funding of, or restrictions on, LSC or a recipient.  Grassroots lobbying is not covered by the Cohen-Bumpers amendment and is not permitted with any funds. These restrictions cover all funds of a recipient and all personnel of a recipient when working for the recipient or participating in activities funded by the recipient.  These restrictions also cover any person or entity receiving LSC funds from a recipient, even if the entity is a client council or the person is a private attorney or client.


2. Indirect Lobbying


Until Advisory Opinion AO-2013-010, it was not clear that the prohibitions on lobbying extended to “indirect” attempts to lobby.  It is now clear that both direct and indirect attempts to lobby are prohibited.  As Program Letter 13-5 indicates: “The language of the LSC Act, the legislative history underlying the FY 1996 appropriations act, and pertinent judicial decisions all support the conclusion that the attempt-to-influence restrictions should be interpreted broadly. First, the LSC Act provides that LSC shall “insure that no funds made available to recipients by the Corporation shall be used at any time, directly or indirectly, to influence the issuance, amendment, or revocation of any executive order or similar promulgation by any Federal, State, or local agency, or to undertake to influence the passage or defeat of any legislation by the Congress of the United States, or by any State or local legislative bodies, or State proposals by initiative petition[.]” 42 U.S.C. § 2996f(a)(5)(emphasis added). The Act’s prohibition of influence “directly or indirectly” means that the prohibition is not limited to direct contacts with policy makers.”
3.
Grassroots Lobbyingtc \l3 "2.
Grassroots Lobbying
The regulation contains an absolute prohibition stating that recipients "shall not engage in any grassroots lobbying."

Grassroots lobbying is defined in (1612.2 as follows:

(a)(1) Grassroots lobbying means any oral, written or electronically transmitted communication or any advertisement, telegram, letter, article, newsletter, or other printed or written matter or device which contains a direct suggestion to the public to contact public officials in support of or in opposition to pending or proposed legislation, regulations, executive decisions, or any decision by the electorate on a measure submitted to it for a vote.  It also includes the provision of financial contributions by recipients to, or participation by recipients in, any demonstration, march, rally, fundraising drive, lobbying campaign, letter writing or telephone campaign for the purpose of influencing the course of such legislation, regulations, decisions by administrative bodies, or any decision by the electorate on a measure submitted to it for a vote. 

(2) Grassroots lobbying does not include communications which are limited solely to reporting on the content or status of, or explaining, pending or proposed legislation or regulations.
To understand exactly what is, and is not included within the prohibition on grassroots lobbying, the preamble provides a very helpful discussion:

  “Grassroots lobbying” is defined to prohibit all communications and participation in activities which are designed to influence the public to contact public officials to support or oppose pending or proposed legislation.  The definition does not use the term “publicity or propaganda,” which was used in prior regulations, because the FY 1996 appropriations act does not use the term.  However, the new definition of grassroots lobbying incorporates the definition of “publicity or propaganda” that was previously used.  The definition also provides that "grassroots lobbying" does not include communications which are limited solely to reporting the content or status of, or explaining, pending or proposed legislation or regulations.  The interim rule would have allowed recipients to report on the effect such legislation or regulations may have on eligible clients or on their legal representation.  This final rule has deleted the reference to “reporting on the effect of legislation” with language that permits recipients to explain pending and proposed legislation.  
This change clarifies that it is appropriate for recipients to prepare communications explaining the meaning and analyzing pending or proposed legislation when communicating about such legislation, but that it is inappropriate for recipients to prepare communications that could be used for or interpreted as grassroots lobbying.  Thus, a recipient’s communication about pending or proposed legislation could explain what the legislation does, the changes it would make in existing laws, the problems which the proposed legislation addresses, and who would be affected by the proposal.  However, recipients are not permitted to prepare communications which encourage the public to support or oppose proposed or pending legislation.
Advisory Opinion AO-2014-005 further elaborates: “Section 1612.5(c)(3) permits ‘[i]nforming clients, other recipients, or attorneys representing eligible clients about new or proposed statutes, executive orders, or administrative regulations.’ This example permits recipients to both identify the government action and explain how it could affect eligible clients. Thus, a recipient may provide information and analysis about how pending or potential legislation will affect low-income people and the mechanics of how it could be implemented. In doing so, however, an LSC recipient may not express an opinion about what action the government should take regarding the legislation. Nor may an LSC recipient suggest that other organizations or individuals should themselves lobby in favor of or against the legislation. The permissible provision of information and education activities may extend to other relevant audiences, such as community groups or other stakeholders. The attempt to influence prohibition focuses not on the audience, but on the information conveyed.”                             ‘
B.
WHAT ACTIVITIES ARE NOT COVERED BY THE PROHIBITIONtc \l2 "B.
WHAT ACTIVITIES ARE NOT COVERED BY THE PROHIBITION
The broad prohibition on a range of legislative activities does not prohibit recipients and their employees from undertaking activities that relate to, but are not included within, prohibited activities.  Specifically:

· Recipients may track legislative developments at the State or Federal levels and inform clients, other recipients, attorneys representing eligible clients and others about the content and status of new or proposed statutes and explain how such developments would affect eligible clients.  
· Recipients may also publish newsletters and other written materials which report the content or status of pending or proposed legislation or regulations, explain the meaning of such legislation with regard to the rights and responsibilities of low-income clients and explain how such legislation would affect legal representation.
 

· Recipients may discuss legislative developments in task force meetings and other settings.  
· In addition, recipients are permitted to advise clients about pending or proposed legislation and analyze and explain proposed changes and their effect to clients. 
· Recipients may also advise their clients about the client's right to  participate in legislative proceedings or about the client's right to communicate directly with an elected official.  Recipient staff may advise specific clients whom they are representing about, for example, who their elected representatives are, how legislation is enacted, and the procedures for testifying.  However, recipient staff may not prepare testimony for their clients nor train clients to become effective participants in lobbying. As Program Letter 13-5 indicates: “The activity of informing clients, recipients, and attorneys representing eligible clients about new or proposed statutes, executive orders, or administrative regulations is limited to informing and educating on legal developments and does not extend to advocacy in favor of or against specific legislative, executive, or administrative outcomes. Recipients may discuss pending legislation but may not call for a specific outcome or propose action to achieve one.”
· Recipients may apply for a government grant or contract with a legislative body. 
· Recipients may educate legislators about the work of the recipient and the problems their clients face.  As Program Letter 13-5 indicates: “Another example of a permissible activity is educating government officials or the officials’ staff about the work of the recipient and the types of problems and challenges experienced by the recipient itself and the recipients’ client community. Given the breadth of the attempt to influence restrictions, the recipient should make clear that it is not attempting to influence the passage or defeat of any measure and should carefully consider the Part 1612 requirements when planning such communications.” In a recent MIE Journal article, Carol Bergman, VP, Government Relations and Public Affairs at LSC, stated: “LSC grantees are permitted, however, to educate Members of Congress, congressional staff, and the public about the role of civil legal aid in their communities. In workshops at the annual NLADA conference and at the Equal Justice Conference, we have encouraged people to reach out to their congressional Representatives and Senators and invite them to see the programs that serve their districts and states and learn about the work being done on behalf of their constituents.” 
C.
RESPONDING TO REQUESTS OF GOVERNMENT OFFICIALS AND BODIES WITH NON-LSC FUNDStc \l2 "C.
RESPONDING TO REQUESTS OF GOVERNMENT OFFICIALS AND BODIES WITH NON-LSC FUNDS
1.
What May be Done with Non-LSC Fundstc \l3 "1.
What May be Done with Non-LSC Funds
Recipients and their employees may use non-LSC funds to respond to a written request from an elected official, legislative body, committee, or member thereof made to the employee, or to a recipient to:

(1) testify orally or in writing; 

(2) provide information which may include analysis of, or comments upon, existing or proposed legislation, or drafts of, proposed legislation. 

Such written requests for responses or participation may involve any pending or proposed legislation or agency regulations or policies.
 

2.
No Grassroots Lobbyingtc \l3 "2.
No Grassroots Lobbying
Under no circumstances may recipients engage in any grassroots lobbying under the guise of responding to a request for information or testimony. 

3.
Who May Receive Information or Testimony
In addition to the condition precedent that recipients and their employees may not respond to a request unless it is in writing, there are limitations on who may receive communications made in response to requests from appropriate officials.  Such responses to requests may be distributed only to parties that make the request or to other persons or entities to the extent that such distribution is required to fully comply with the request.
  For example, agencies or legislative bodies may have rules about how and to whom written testimony is to be distributed, and recipients are permitted to comply with those rules, even if they require a distribution to others. However, a request from a legislator to copy the entire legislative body or segments thereof would not be permitted under the responding to request provision. 
4.
Prohibition on Arranging or Soliciting Requests
tc \l3 "4.
Prohibition on Arranging or Soliciting Requests

Consistent with longstanding LSC policy, no employee of the recipient shall, solicit or arrange a request from any official to testify or otherwise provide information in connection with legislation or rulemaking.
  For example, a recipient would impermissibly “solicit or arrange” such a request by affirmatively seeking out agency officials or legislators and informing them that the recipient can be of assistance, but must have a written request.  However, recipient employees may inform agency or legislative officials who contact them that, in order for the recipient to respond to the request, the official must put the request in writing.  

5.
Recordkeeping and Reportingtc \l3 "5.
Recordkeeping and Reporting
In order to ensure compliance with Section 504(e), the regulation requires that recipients maintain copies of all written requests for testimony or information received by the recipient and any written responses provided, and make such requests and written responses available to recipient auditors as well as to monitors, auditors and other representatives of the Corporation upon request.
  Recipients must also maintain separate records documenting the expenditures of non-LSC funds for legislative activities undertaken under the Cohen-Bumpers provisions.

In addition, recipients must submit semi-annual reports which describe their legislative activities that were undertaken with non-LSC funds under the Cohen Bumpers exceptions.  Activities which are not within the prohibitions should not be reported in the semi-annual reports.  Only activities that would be otherwise prohibited but which are undertaken with non-LSC funds pursuant to a written request for information or testimony should be reported.  See Program Letter 12-08-97.    

D.
PARTICIPATION ON GOVERNMENTAL, BAR ASSOCIATION OR OTHER COMMITTEES  AND GROUPStc \l2 "D.
PARTICIPATION ON GOVERNMENTAL, BAR ASSOCIATION OR OTHER COMMITTEES  AND GROUPS
1.
What May Be Donetc \l3 "1.
What May Be Done
LSC-funded recipients and their employees may participate in a variety of organizations, task forces, meetings, advisory boards, committees and the like which may discuss a host of issues relating to the representation of eligible clients.  These discussions would include newly enacted legislation as well as pending or proposed legislation or regulations and the impact of such legislation or regulation on low-income persons and families.  For example, recipients and their employees may participate as legal adviser or program representative to, or a member of, an organization, task force, consortium, advisory board or committee which seeks to improve service to clients or share information about community resources or needs.  

2.
What May Not be Donetc \l3 "2.
What May Not be Done
When such nongovernmental entities begin to plan particular actions with regard to, or become involved with efforts to participate in, rulemaking or legislative activities affecting low-income persons, the restrictions on what recipients and their employees may do would apply.   For example, an employee of a recipient would be permitted to use LSC funds to participate in a discussion of the impact of proposed regulations or legislation on low-income people, but could not take a position on what should be included in a comment to be made on a proposed rule being considered in a public rulemaking proceeding nor would the employee be permitted to participate with these nongovernmental groups in drafting proposed amendments even when using non-LSC funds.  

3.
Bar Association Activitiestc \l3 "3.
Bar Association Activities
Recipients and their employees may use any funds to participate in meetings or serve on committees of bar associations.  They may participate in discussion regarding how pending or proposed legislation or regulations would affect low-income persons and families, but no recipient resources may be used to support, and the recipient may not be identified with, activities of bar associations that are devoted to prohibited legislative and administrative rulemaking activities.

This is a change from previous LSC regulations on participation in bar association activities, which permitted a recipient’s employees to use recipient funds to participate in bar activities involving otherwise prohibited advocacy, so long as the employee did not engage in grassroots lobbying. This change was made because the statutory prohibitions on lobbying and rulemaking in the 1996 and 1997 appropriations legislation are far more extensive and restrictive than in past legislation.  Moreover, attorneys participate in bar association activities as members of the legal profession rather than as staff attorneys.  Thus, while LSC sought to encourage recipients and their staff to participate in bar association activities, LSC recognized that there would be a few situations where bar association activities would require the staff of a recipient to decline participation or to participate only on the employee’s own time.  In most circumstances, a reasonable accommodation can be made between the obligations assumed by recipient staff who participate in bar activities and the new prohibitions on lobbying and rulemaking.  

The Supplementary Information to the final regulation provides some guidance on these issues as follows:

Subparagraph (c)(5) allows recipient employees to participate in bar association activities, provided that recipient resources are not used to support and the recipient is not identified with activities of bar associations that are devoted to activities prohibited by this part.   This provision is a change from that in the prior rule, which permitted a recipient’s employees to use recipient funds to participate in bar activities involving otherwise prohibited advocacy, provided the employee did not engage in grassroots lobbying.  Although comments urged the Corporation to retain the prior rule’s policy, the Board determined that a policy change was necessary, because the statutory prohibitions on lobbying and rulemaking in 110 Stat. 1321 are significantly more extensive and restrictive than in past legislation.  Recognizing that recipient attorneys participate in bar association activities as members of the legal profession rather than as staff attorneys, this new provision allows recipient attorneys to participate fully and actively in bar association activities, provided that they do not use recipient resources for and do not identify the recipient with any activities devoted to activities proscribed by this part.  Permissible participation may include attending meetings and serving on committees of a bar association or serving as an officer or in other leadership roles in a bar association.

The Corporation recognizes that there will be some situations where bar association activities will require the attorneys employed by a recipient to decline participation or to participate on the attorney’s own time as, for example, when a bar association activity is devoted to a prohibited activity, such as participating in a meeting whose principal purpose is to determine and communicate the bar's position on pending or proposed legislation or regulations.  Recipient attorneys must either decline to participate or participate solely on their own time.  On the other hand, recipient attorneys would be allowed to use recipient resources to attend and participate in a bar association meeting that was not focused on prohibited legislative or regulatory activity and where any discussion of prohibited activity was incidental to the decisions and actions taken at the meeting.  Because it is not possible to craft a bright line between permissible and impermissible bar association activities, attorneys employed by recipients will have to exercise careful judgment when they are participating in bar association activities that may involve prohibited activities.
 

4.
Government Advisory Bodies tc \l3 "4.
Government Advisory Bodies 
Recipients and their employees may participate on government advisory bodies, commissions or committees which are engaged in making recommendations for legislation or regulations, so long as they are invited in writing to participate by an agency or official thereof, elected official, legislative body or committee, or member thereof and the employee uses non-LSC funds to do so.  If government advisory bodies are not proposing regulations or legislation, recipient staff may participate using LSC funds.  Employees asked to participate may testify before, and provide information to, the body.
  However, there are limitations on their participation and, although these limits are not precise or fully clarified, employees may be precluded from participating in activities of the committee or commission which go beyond testifying or providing information to the body.  For example, recipient staff would not be permitted to present the recommendations of the advisory commission to a legislative committee, unless the recipient was asked in writing by a legislative committee, member or staff member to make such a presentation.   Part Three provides some examples of how to clarify the role of recipient staff on such government advisory bodies.          

IV.  ACTIVITY ON A STAFF PERSON'S OWN TIMEtc \l1 "
IV.  ACTIVITY ON A STAFF PERSON'S OWN TIME
Recipient staff may undertake direct and grassroots lobbying designed to influence local, State or Federal legislative bodies if they are operating on their own time and if recipient funds and resources are not used to support these activities.  

However, extreme care must be used to ensure that personal time for any restricted activity is adequately documented so that there can be no question that the activity was undertaken on the staff's own time (e.g., vacation time, other leave time as permitted by the recipient, off-duty time).  Further, no office supplies, equipment, phone or other resources of the recipient may be used in any way to engage in direct or grassroots lobbying or communications.  Specifically: 

· Recipient staff must make clear that they are acting on their own time and speaking as individuals not as representatives of the recipient. 
· Recipient attorneys may not represent clients or client groups in such lobbying activity because they would be engaging in outside practice of law if they did so.
  Recipient attorneys are only permitted to speak for themselves when doing lobbying on their own time.

· Recipient staff may not engage in direct or grassroots lobbying if they are on official travel supported by recipient funds.  For example, recipient staff could not lobby Congress on their own time, if they use program funds to attend an NLADA or ABA Conference in Washington, DC.
Recipient board members may, on their own time, lobby, engage in grassroots lobbying, form and participate in coalitions, prepare information materials or action alerts, and generally undertake whatever is necessary to support or oppose pending or proposed legislation or regulations.  However, board members may not use recipient stationary or recipient resources when engaging in direct or grassroots lobbying or rulemaking activity.  

Private attorneys participating in PAI plans may participate on their own time in all of the activities necessary to lobby or engage in rulemaking on pending or proposed legislation or regulations. 

Clients and client councils may engage in all direct and grassroots activities so long as they are not using recipient funds to do so.  If they are using recipient funds, the same restrictions apply to clients as apply to recipient staff.


V.   OTHER REPRESENTATIONAL AND RELATED ACTIVITIEStc \l1 "
V.   OTHER REPRESENTATIONAL AND RELATED ACTIVITIES
A.
ADVOCACY tc \l2 "A.
ADVOCACY 


1.
Agency Practicestc \l3 "1.
Agency Practices
Recipients may also work to change administrative agency practices.  Recipients may advocate with administrative officials and represent clients to change the practices of institutions and agencies so that they are more responsive to the needs of the poor, so long as such advocacy and representation is not part of a rulemaking proceeding, does not involve the recipient in prohibited activities, and is not part of a grassroots lobbying effort to affect agency decisions.  For example: recipients would be permitted to seek to improve public housing conditions or help develop scattered site housing; recipients could seek to improve access to services for disabled clients or welfare clients residing in isolated rural areas or institutions; recipients could seek to improve the services provided to agency beneficiaries; recipients could work to ensure that a job training or adult education program provides effective training to participants, including clients participating in TANF; and recipients could work to improve education for disadvantaged and low-income children.    

2.
Community Economic Developmenttc \l3 "2.
Community Economic Development
LSC-funded recipients may also continue to represent eligible individuals in community economic development activities.  The eligibility requirements for representation of community organizations, including community development corporations, are the same as those for group representation.
 Thus, recipients may engage directly, or in collaboration with private lawyers, in necessary transactional activities involved in economic development legal assistance. This could include such activities as: helping tenants develop housing or rehabilitate existing housing; helping welfare clients establish day-care centers, develop child care enterprises or engage in microenterprise activities; working with CDCs to develop job training and employment programs for TANF clients; undertaking activities to improve the business climate in low-income communities; working with government, private and non-profit organizations to develop public jobs programs; or working with government and private entities to develop transportation systems to help inner-city residents get to areas where job opportunities are located.  

B.
COMMUNITY LEGAL EDUCATIONtc \l2 "B.
COMMUNITY LEGAL EDUCATION


1.
What May be Donetc \l3 "1.
What May be Done


LSC-funded recipients may undertake community legal education (CLE) programs on a host of issues including welfare reform efforts, new housing legislation, changes in Medicaid, the child health block grant, the Affordable Care Act, consumer protection legislation, domestic violence developments, and the like.  In addition, such CLE programs may provide information about changes in managed care, the Food Stamp program or in SSI for disabled children or adults, as well as provisions on public benefits and deeming for aliens.  

2.
Where May CLE Be Donetc \l3 "2.
Where May CLE be Done
CLE programs may be run at local recipients’ offices and in various community settings such as community centers, nursing homes, housing projects, welfare offices, hospitals and the like.  However, the trainers/presenters may not affirmatively inquire into whether particular participants have specific problems on which they need assistance and advise those particular participants to seek such assistance from the recipient or another recipient.
   Recipients may also establish intake at courts, government agencies and community centers.  Finally, recipients may train clients to handle their own cases pro se and train lay advocates to assist them.

C.
COLLABORATION AND COORDINATIONtc \l2 "C.
COLLABORATION AND COORDINATION
Because of the restrictions on what LSC-funded recipients may and may not do, such recipients will need to coordinate services and develop collaborative relationships with non-LSC funded programs and with private lawyers and law firms in order to ensure that low-income persons and families receive effective legal assistance and that necessary policy advocacy goes forward.  There are no direct prohibitions against such collaboration and coordination among various providers.  

1.
What May be Donetc \l3 "1.
What May be Done
Recipients may undertake referral, coordination and co counseling and a variety of other collaboration and coordination activities.  For example: 

· Recipients may refer restricted cases and clients to non-LSC funded programs and pro bono lawyers. 
· Recipients may participate in joint task forces operated by other recipients or by non-LSC funded entities and which include advocates from non-LSC funded programs, pro bono programs or private attorneys.  
· Recipients may coordinate services so that LSC recipients perform only permitted services and non-LSC providers provide restricted services.  However, recipients must be careful not to subsidize providers or attorneys engaged in restricted services.  
· Recipients may also co-counsel with private attorneys or attorneys from non-LSC funded programs so long as the cases are not prohibited cases (class actions) and the clients represented by the recipient are not ineligible because of status (alienage or prisoner).
2.
Program Integritytc \l3 "2.
Program Integrity       

When a recipient has or develops a relationship with another entity which involves more than coordination and collaboration, they may run afoul of LSC’s policy on program integrity.
  Under the policy, an LSC recipient may transfer non-LSC funds to another organization and that organization may engage in restricted work with those non-LSC funds, so long as it is a separate legal entity, does not receive LSC funds and is not subsidized by LSC funds, and is physically and financially separate from the recipient.  

LSC looks to four factors to determine physical and financial separation, including the existence of separate personnel and separate accounting and timekeeping records, degree of separation from facilities in which restricted activities occur, and the presence of signs and other identification which distinguish the recipient from the other organizations.  If the relationship between the LSC recipient and the other organization does not meet these criteria, then the prohibited activities of the other organization would be attributable to the recipient and the recipient would be in violation of the restrictions and prohibitions under the appropriation provisions and other law, where applicable.

If you have questions about how these rules would apply to an existing or contemplated relationship between a recipient and another entity, please contact NLADA for guidance.  CLASP previously issued a Guide on Part 1610 that will assist recipients in their decisions about how to structure their relationships with other organizations that engage in restricted work.

   VI. TRAININGtc \l1 "VI. TRAINING
A.
STATUTORY BACKGROUND AND GAO OPINIONtc \l2 "A.
STATUTORY BACKGROUND AND GAO OPINION
Section 1007(b)(6) of the LSC Act provides as follows:

No funds made available by the Corporation under this title, either by grant or contract, may be used--

(6) to support or conduct training programs for the purpose of advocating particular public policies or encouraging political activities, labor or antilabor activities, boycotts, picketing, strikes and demonstrations, as distinguished from the dissemination of information about such policies or activities, except this provision shall not be construed to prohibit the training of attorneys or paralegal personnel necessary to prepare them to provide adequate legal assistance to eligible clients.

Appropriation provisions in effect between 1983 and April of 1996, imposed  additional restrictions on training activity conducted by the Corporation and by grantees and contractors.  Under these provision, LSC funds may not be used to support or conduct training programs for the purpose of advocating particular public policies or encouraging political activities, including the dissemination of information about such policies and activities.  However, these provisions, like Section 1007(b)(6) of the Act, permitted "the training of attorneys or paralegal personnel necessary to prepare them to provide adequate legal assistance to eligible clients."  They also permitted recipient staff "to advise any eligible client as to the nature of the legislative process or inform any eligible client of his rights under a new statute, order or regulation."  The appropriation provisions are virtually identical to those in effect since 1983, except for their impact on non-LSC funds. 

It is important to note that a September 1983 GAO opinion interpreting Section 1007(b)(6) provided a more narrow view of training than had previously been accepted by LSC and the legal services community.  According to GAO:

It is clear from the legislative history that grantees and contractors are restricted from using funds provided by the Corporation for training programs that advocate particular public policies or encourage political activities, but are allowed to provide information about public policies and how they may affect clients.  During training programs for attorneys and other staff personnel, grantees and contractors may legitimately disseminate information about such public policies that may impact on poor people and discuss legal remedies that may be attempted on behalf of such clients.  However, they are prohibited from advocating specific public policies or urging the use of political activities in connection with training programs.  Grantees and contractors may neither directly conduct such programs nor provide support to other organizations that are conducting such programs where such support involves the use of funds provided by the Corporation.

See Opinion B-210338/B-202116 (September 19, 1983).

This opinion dealt only with the speeches and activities at the Denver Regional Project Directors’ Meeting in January of 1981.  At this meeting, LSC officials and program attorneys discussed the future of the legal services program in light of the Reagan Administration’s efforts to dismantle legal services.  The GAO opinion narrowed the interpretation of Section 1007(b)(6) in three respects.  First, GAO concluded that no training program could advocate specific public policies or urge the use of political activities, even in the course of training attorneys or paralegals.  Second, the opinion defined "political activities" to include any lobbying activities that are prohibited by the LSC Act, as well as participation in coalitions.  Third, the GAO opinion concluded that grantees and contractors may not provide support to other organizations that are conducting such training programs where such support involves the use of funds provided by the Corporation.

B.
APPROPRIATIONS PROVISIONtc \l2 "B.
FY 96 & 97 APPROPRIATIONS PROVISION
Section 504(a)(12) provides:

None of the funds appropriated in this Act to the Legal Services Corporation may be used to provide financial assistance to any person or entity (which may be referred to in this section as a "recipient")(
....

(12) that supports or conducts a training program for the purpose of advocating a particular public policy or encouraging a political activity, a labor or antilabor activity, a boycott, picketing, a strike, or a demonstration, including the dissemination of information about such a policy or activity, except that this paragraph shall not be construed to prohibit the provision of training to an attorney or a paralegal to prepare the attorney or paralegal to provide --

(A) adequate legal assistance to eligible clients; or

(B) advice to any eligible client as to the legal rights of the client;

C.
NEW TRAINING REGULATIONtc \l2 "C.
NEW TRAINING REGULATION
Section 1612.8 provides as follows:

(a) A recipient may not support or conduct training programs that:

(1) Advocate particular public policies; 

(2) Encourage or facilitate political activities, labor or anti-labor activities, boycotts, picketing, strikes or demonstrations, or the development of strategies to influence legislation or rulemaking; 

(3) Disseminate information about such policies or activities; or

(4) Train participants to engage in activities prohibited by the Act, other applicable law, or Corporation regulations, guidelines or instructions.

(b) Nothing in this section shall be construed to prohibit training of any attorneys or paralegals, clients, lay advocates, or others involved in the representation of eligible clients necessary for preparing them:

(1) To provide adequate legal assistance to eligible clients; or

(2) To provide advice to any eligible client as to the legal rights of the client.

D.
ANALYSIStc \l2 "D.
ANALYSIS
Neither the new LSC regulation nor prior LSC regulations (or the GAO opinion) discuss what is included within the scope of "advocating a particular public policy."  Advocating a particular public policy should be limited to advocating a particular position on public policy.  However, recipients may explain the impact of a particular public policy on poor people during the course of a training program.    

Moreover, none of the statutory and regulatory provisions, nor the GAO opinion, defines what is meant by "training."  In the past, this term has been used to describe a wide variety of activities that should not be properly included within it.  For example, many recipients engage in community legal education for eligible clients; most recipients make speeches and attend meetings with nonlegal services personnel, such as community groups, social service agencies, elderly agencies, United Ways, etc.  These are arguably not properly labeled training.  In addition, many directors or other managers attend meetings of directors or managers to share information, learn what is going on within legal services or the profession generally, and otherwise discuss common problems with LSC or other funding sources.  These likewise are not properly called training, unless they are specifically conducted for the purpose of training these personnel.

In considering the restrictions on training, recipients and subrecipients should not characterize an activity as training unless it is an activity that is explicitly conducted or attended as a training event and its main purpose is to train staff.  Other activities should be called by their appropriate labels, such as community legal education, project director meetings, professional association meetings, community outreach activities, and the like.

E.
PRACTICAL ADVICE: WHAT May BE DONEtc \l2 "E.
PRACTICAL ADVICEWHAT May BE DONE
Recipients and subrecipients may:

1.  Conduct training programs for attorneys and paralegal personnel, including the discussion of new statutes, regulations or administrative or judicial decisions which provide information about substantive poverty law developments.

2.  Conduct training programs for attorneys and paralegal personnel which discuss legal remedies that may be attempted on behalf of clients adversely affected by implementation of old and new policies and practices of public or private agencies and organizations.

3.  Conduct skills training for recipient staff on all forms of advocacy permitted under the LSC Act and appropriations riders.  This includes training on:

a.  federal and state court litigation, but a training program could not be set up solely to train people how to do class actions;

b.  administrative representation including adjudicatory proceedings, but generally not rulemaking.  However, a training program could include some discussion about how to effectively comment on proposed regulations or respond to requests of legislators or administrators on proposed regulations or legislation.  Since only non-LSC funds may be used for such comments and responses, it is necessary that recipient staff attending a training program designed to help them comment or respond use non-LSC funds to cover the costs of such training.

4.  Train staff how to conduct community legal education.

5.  Train staff on the use of the media.

6.  Train managers or other staff on issues of management and delivery of legal services, including what forms of advocacy are and are not permitted.  This could include a training program on what legislative activity and representation may and may not be done with what funds.

7.  Train clients and community organizations about existing laws and regulations and about pending or proposed laws or regulations.

In addition, recipient staff may attend or participate as trainers in programs sponsored by other organizations that discuss the impact of proposed or pending legislation or regulations as well as recently enacted legislation or regulations.

Program Letter 13-5 provides additional clarity: “The training restrictions prohibit recipients from conducting training on the four subjects listed above (Prohibited training activities) and from participating in such training conducted by other organizations when the topic of the training is limited to one of the prohibited topics. The restrictions do not apply to recipient participation in trainings at which a prohibited topic is presented along with permissible topics. The restrictions also bar “support” of training programs on the four subjects listed above, a limitation that prohibits recipients from providing assistance for other organizations’ training on these subjects.” 

F.
PRACTICAL ADVICE: PROHIBITED TRAINING ACTIVITIES tc \l2 "F.
PRACTICAL ADVICEPROHIBITED TRAINING ACTIVITIES 
Recipients and LSC funded subrecipients may not:

1.  Advocate particular public policies, such as, for example, positions in favor of or opposition to low-income housing assistance, health reform, welfare reform, or the like.  Materials handed out at training events should also not take positions on pending or proposed legislation or regulations.

2.  Encourage any political activities, boycotts, picketing, strikes or demonstrations.

3.  Train attorneys, paralegals or clients on administrative rulemaking, any legislative activities or other activities prohibited by the LSC Act or regulations, except as noted above.  However, trainers may discuss the rules which programs must follow, such as what rulemaking and legislative advocacy may and may not be done with non-LSC funds.

The Supplementary Information has a very helpful discussion of training that provides as follows:

New subparagraph (4) clarifies that recipients may not conduct a training program to train participants to engage in activities prohibited by the Act, other applicable law, or Corporation regulations, guidelines or instructions.  A similar restriction was included in both the interim and prior regulations, but the Board has adopted language in this final rule which more carefully delineates the scope of the restriction.  Thus, under this new formulation of the restriction, a recipient would not be permitted to run a training program which included training participants about how to engage in class actions, lobbying, welfare reform and the like. This new formulation makes clear, however, that using recipient resources, recipient employees may attend and participate in training programs sponsored by bar associations or continuing legal education institutes even if a portion of the training program involved training about a prohibited activity.   

VII.  ORGANIZINGtc \l1 "VII.  ORGANIZING
A.
STATUTORY BACKGROUND AND PRIOR INTERPRETATIONStc \l2 "A.
STATUTORY BACKGROUND AND PRIOR INTERPRETATIONS


Section 1007(b)(7) of the LSC Act provides that no funds available by the Corporation (and by private entities) may be used:

(7) to initiate the formation, or act as an organizer, of any association, federation, or similar entity, except that this paragraph shall not be construed to prohibit the provision of legal assistance to eligible clients.

This language is part of the 1977 Amendments to the Act.  The language in the FY 1974 Act was more restrictive.  It provided that no funds could be used:

To organize, to assist or organize, or to encourage to organize, or plan for, the creation or formation of, or the structuring of, any organization, association, coalition, alliance federation, confederation, or any similar entity, except for the provision of appropriate legal assistance in accordance with guidelines promulgated by the Corporation.

[Note: LSC did not promulgate guidelines before the 1977 Amendments were enacted.]

The Act was amended to make clear that "legal services lawyers will be able to give advice and client assistance to groups of clients who have organized themselves and request such services, though recipients of Corporation funds will still not be able to initiate the formation of such groups."  123 Cong. Rec. S. 16805 (daily ed., October 10, 1977) (Remarks of Senator Kennedy).

The 1977 House Report fully set out the changes and the rationale:

The vague and overly broad language in current law prohibiting the use of Corporation funds "to assist" or "to encourage" the organization of any group has caused legal services programs to refrain from providing the advice and legal assistance Congress intended should be available to clients who are engaged in organizing activities.  The American Bar Association, among others, has criticized the present law as unconstitutionally vague and violative of First Amendment rights.  Section 7(b)(7) cures this vagueness.  It prohibits the use of Corporation funds for direct organizing activities, but permits advice and legal assistance to clients who may themselves be engaged in such activities.

The committee recognizes a distinction between proper activities such as (1) assisting groups of poor people to organize by providing advice on matters of incorporation, by-laws, tax problems and other matters essential to the planning of an organization; (2) providing counsel to poor people regarding appropriate behavior for group members; and (3) encouraging poor people aggrieved by particular problems to consider organizing to foster joint solutions to common problems on the one hand, and those activities that are improper on the part of legal services program in that they usurp the rightful role of poor people as potential members of such organizations, namely actually initiating the formation of or organizing directly, an association, group, or organization.

See, HR. Rep. No. 95-310, 95th Cong., 1st Sess.14, reprinted in 1977 U.S. Code Cong. and Adm. News 4516.

The September, 1983 GAO opinion adopted a restrictive interpretation of (1007(b)(7) in the context of the legal services "survival campaign":

The legislative history makes it plain that grantees and contractors may not use funds provided by the Corporation to initiate the formation, or act as organizer, of any organization, network or coalition.  However, providers of legal services may give advice to eligible clients and assist them with matters that would enable them to plan, establish and operate an organization that the clients believe is in their best interest.  For example, this provision would not prohibit a fund recipient from providing legal advice necessary to establish a neighborhood day care center or a tenant’s( organization whenever such organizations are needed by clients for their own particular interests and direct benefit.  On the other hand, recipients should not act as organizers of organizations on the basis of the recipient’s( perception that a particular organization would be beneficial to clients as a class or to the Legal Services Program.  Also recipients should not initiate the formation of organizations where the initiating action is with the recipient and not with the clients.  For example, this provision would prohibit a Corporation-funded provider or legal services from organizing a group to campaign for the reduction of Defense spending on the theory there would be more funds available for Federal programs that assist poor people.

* * * * * *

These remarks by the above-named speakers (at the Denver meeting) reveal that a large number of Legal Services recipients were expending funds provided by the Corporation on organizing entities such as coalitions and networks in connection with the Legal Services survival program.  These organizing activities were initiated and conducted by fund recipients themselves rather than in the course of providing a direct legal service to clients.  In our opinion, such activities by LSC fund recipients violated the prohibition contained in 42 USC (2996f(b)(7) against the use of funds provided by the Corporation to form organizations.

See 63 Comp. Gen. B210338 (September 19, 1983) at pp. 10-12.

B.
ANALYSIStc \l2 "B.
ANALYSIS
The GAO opinion refers selectively to the legislative history and ignores portions of the committee reports suggesting a much narrower interpretation of the scope of the prohibition.  GAO also ignores the context of the prohibition and its purpose.  Section 1007(b)(7) said that legal services staff should not be organizing poor people’s groups themselves, but could provide legal assistance to such organizing efforts.  It was not directed to the separate question of whether legal services programs could organize entities or coalitions of legal services programs or their staff.  Nor is there any mention in the legislative history of this quite separate issue.

In addition, the GAO opinion does not draw a sufficient distinction between any initial organization and later participation in an existing organization.  The prohibition is on the initiation of a new organization and not on participation in organizations that have previously been formed or on encouraging people to join existing organizations.  This is made clear by the House and Senate Committee reports referenced above.

C.
LSC REGULATION PROVISIONStc \l2 "C.
LSC REGULATION PROVISIONS
Section 1612.9 provides as follows:

(a) Recipients may not use funds provided by the Corporation or by private entities to initiate the formation, or to act as an organizer, of any association, federation, labor union, coalition, network, alliance, or any similar entity.

(b) This section shall not be construed to apply to:

(1)  Informational meetings attended by persons engaged in the delivery of legal services at which information about new developments in law and pending cases or matters are discussed; or 

(2)  Organizations composed exclusively of eligible clients formed for the purpose of advising a legal services program about the delivery of legal services.  

(c) Recipients and their employees may provide legal advice or assistance to eligible clients who desire to plan, establish or operate organizations, such as by preparing articles of incorporation and bylaws. 

D.
PRACTICAL ADVICEtc \l2 "D.
PRACTICAL ADVICE
1.  Neither LSC nor private funds may be used to organize or initiate the formation of any association, federation, coalition, network, alliance or any similar entity.  This includes both organizations of poor persons and legal services organizations.  The term "network" is not defined by the regulations.  The GAO opinion made reference to networks of advocates on legal services and benefit reduction issues.

2.  However, the regulation permits recipients to organize task forces of advocates so long as:

a.  The meetings are primarily informational;

b.  They are attended by persons primarily engaged in the delivery of legal services;

c.  New developments in poverty law are discussed which may include legislative and rulemaking developments;

d.  Pending cases or matters are discussed.

The Supplementary Information provides a very helpful discussion as follows:

Paragraph (b) includes the two existing exceptions included in prior regulations.  It first provides that the prohibition on organizing does not apply to informational meetings attended by persons engaged in the delivery of legal services at which information about new developments in law and pending cases or matters are discussed.  Thus, recipients may establish or participate in task forces and other meetings of advocates to share information and develop more effective approaches to representation in particular subject areas.



3.  Recipient staff may participate in associations, federations, coalitions, networks, alliances or similar entities so long as such participation is consistent with Sections 1612.5 and 1612.6.

4.  Recipients may help form "organizations composed exclusively of eligible clients formed for the sole purpose of advising a legal services program about the delivery of legal services."  This would permit organizing a clients’ council or similar organization.  It would not permit organizing a poor people’s group concerned about substantive issues, such as a welfare rights, tenant, consumer or nursing home group. 
5.  Recipients may provide legal assistance to eligible clients who are attempting to form or organize any type of association, network, coalition, or entity of poor people.  Such legal assistance includes the entire range of legal services and advice which lawyers provide to clients organizing groups (i.e., tax exemptions, advice about the form and structure of the organization, and the like). Program Letter 13-5 indicates: “The third provision, permitting advice or assistance to eligible clients, allows recipients to work with eligible clients on planning, establishing, and operating organizations. This provision does not permit recipients to engage in grassroots lobbying, attempts to influence, or training through such client organizations.”
VIII.  DEMONSTRATIONS, PICKETING, BOYCOTTS,

STRIKES AND OTHER ACTIVITIEStc \l1 "VIII.  DEMONSTRATIONS, PICKETING, BOYCOTTS,STRIKES AND OTHER ACTIVITIES
A.
STATUTORY PROVISIONtc \l2 "A.
STATUTORY PROVISION
Section 1006(b)(5) of the LSC Act provides:

 (5) The Corporation shall insure that (A) no employee of the Corporation or of any recipient (except as permitted by law in connection with such employee(s own employment situation), while carrying out legal assistance activities under this title, [shall] engage in, or encourage others to engage in, any public demonstration or picketing, boycott, or strike: and (B) no such employee shall, at any time, engage in, or encourage others to engage in, any of the following activities: (I) any rioting or civil disturbance,  (ii) any activity which is in violation of an outstanding injunction of any court of competent jurisdiction,  (iii) any other illegal activity, or (iv) any intentional identification of the Corporation or any recipient with any political activity prohibited by section 1007(a)(6).  The Board, within ninety days after its first meeting, shall issue rules and regulations to provide for the enforcement of this paragraph and section 1007(a)(5), which rules shall include, among available remedies, provisions, in accordance with the types of procedures prescribed in the provisions of section 1011, for suspension of legal assistance supported under this title, suspension of an employee of the Corporation or of any employee of any recipient by such recipient and, after consideration of other remedial measures and after a hearing in accordance with section 1011, the termination of such assistance or employment, as deemed appropriate for the violation in question.

B.
REGULATORY PROVISIONStc \l2 "B.
REGULATORY PROVISIONS
Section 1612.7 provides the LSC interpretation of the provisions in (1006(b)(5) of the LSC Act.  Except for a few minor changes in 1984, 1986, and 1997, this provision has been in effect in the same form since 1976.  The new (1612.7 provides:

(a) During working hours, while providing legal assistance or representation to the recipient(s clients or while using recipient resources provided by the Corporation or by private entities, no person shall:

(1) Participate in any public demonstration, picketing, boycott, or strike, except as permitted by law in connection with the employee's own employment situation; or

(2) Encourage, direct, or coerce others to engage in such activities. 

(b) No employee of a recipient shall at any time engage in or encourage others to engage in any:

(1) Rioting or civil disturbance;

(2) Activity determined by a court to be in violation of an outstanding injunction of any court of competent jurisdiction; or

(3) Other illegal activity that is inconsistent with an employee's responsibilities under applicable law, Corporation regulations, or the rules of professional responsibility of the jurisdiction where the recipient is located or the employee practices law.

(c) Nothing in this section shall prohibit an attorney from:

(1) Informing and advising a client about legal alternatives to litigation or the lawful conduct thereof; or

(2) Taking such action on behalf of a client as may be required by professional responsibilities or applicable law of any State or other jurisdiction.

C.
PRACTICAL ADVICEtc \l2 "C.
PRACTICAL ADVICE
1.  Partially restricted activities.  The activities described below may not be undertaken by employees of a recipient, or of a subrecipient using LSC funds, when the employees are:

a.  working for the recipient or subrecipient;

b.  on official travel;

c.  using resources provided by the Corporation either through a recipient or a subrecipient; or

d.  providing legal advice or representation to a client.

Such employees may not:

a.  Participate in any public demonstration, picketing, boycott or strike not involving the employees own situation;

b.  Encourage, direct or coerce others to engage in such activities; or

c.  Usurp or invade the rightful authority of a client to determine what course of action to follow.

2.  Employees may engage in the above activities during nonworking hours so long as they are not using resources provided by LSC or providing legal advice and representation to clients.

a.  Employees may not attend a demonstration, picket, boycott or strike for the purpose of giving legal advice and representation and then join the demonstration, boycott, etc.

b.  Employees may participate in such demonstrations and the like, but it must be solely on their own time.  To prevent problems from arising with LSC, recipients should document any absences during the work day that is used for these activities in their time records.  This could include lunch hours, hours of leave taken during the regular working day, vacation time, compensatory leave time, etc.  LSC treats claims of such nonworking hour’s participation with suspicion; recipients should use good judgment and common sense in interpreting when employees are working and not working.

3.  Employees may not engage in the activities described below at any time while employed by the recipient or subrecipient, nor may they encourage others to engage in these activities:

a.  Any riot or civil disturbance.  LSC has not provided a definition of either term.

b.  Any activity determined by a court to be in violation of an outstanding injunction of any court of competent jurisdiction.  (This restriction would not apply if the court did not have jurisdiction to issue the injunction.)

c.  Any other illegal activity that is inconsistent with an employee(s responsibilities under applicable law, corporation regulations, or the rules of professional responsibility of the jurisdiction where the recipient is located or the employee practices law.

d.  Any intentional identification of the Corporation or of any recipient with any political activity.  Because of the broad definition of political activity, this section prevents employees from identifying LSC or their program with activities in which they may not engage using recipient funds.  If they are acting legally under Part 1612, they may identify themselves with the recipient or the Corporation.  Thus, if employees are engaging in lobbying on the employees( own time, they may not identify themselves as employees of a recipient or as working with a program funded with LSC funds.  They would, of course, be permitted to answer questions about who employs them.

4.  Attorneys (and paralegals) may always inform and advise individual or group clients about legal alternatives to litigation or the lawful conduct thereof.  This includes advice specifically about demonstrations, picketing, boycotts, strikes, and the other activities restricted by this section.

5.  Attorneys (and paralegals) may take whatever legal action is necessary to protect the rights of their individual or group clients.

a.  Such action may include initiating litigation, responding to litigation against the client(s), negotiating with public officials or police authorities, and advising clients.

b.  Attorneys and paralegals may attend public demonstrations and the like, if it is necessary to do so in order to provide effective legal advice and representation.  Attending such demonstrations or similar events should only be done if, in the professional judgment of the attorney or paralegal, attendance is necessary in order to meet the attorney’s professional responsibilities or other applicable law.

6.  Employees may engage in picketing, strikes or demonstrations in connection with the employees’ own employment situation with a recipient or subrecipient.  The LSC General Counsel has held: "This language includes all activity that is protected by the labor laws and is connected with a labor dispute between program employees and management." 


PART TWOtc \l1 "PART TWO

QUESTIONS AND ANSWERS


ON PART 1612


LEGISLATIVE AND ADMINISTRATIVE ADVOCACY,


TRAINING, ORGANIZING AND DEMONSTRATIONS

I.
POLICY ADVOCACYtc \l1 "I.
POLICY ADVOCACY
A.
PROHIBITED ACTIVITIES - RULEMAKINGtc \l2 "A.
PROHIBITED ACTIVITIES - RULEMAKING
1.
May recipients use LSC funds to attempt to influence rulemaking or the issuance, amendment or revocation of an executive order?

No!  Recipients may never use LSC funds to participate in a rulemaking proceeding or to attempt to influence the issuance, amendment or revocation of an executive order.

2.
May recipients use non-LSC funds to attempt to influence rulemaking?  

Yes!  Recipients may use non-LSC funds to comment in a public rulemaking proceeding or respond to written requests of an administrative agency or official for information or testimony.  

3.
May recipients use non-LSC funds to attempt to influence the issuance, amendment or revocation of an executive order?

No!  Generally, recipients may not use non-LSC funds to influence executive orders.  However, recipients may use non-LSC funds to respond to a written request of an elected or administrative official for information or testimony with regard to a proposed executive order.  

4.
May recipients engage in grassroots efforts to influence rulemaking or executive orders?

No!  Recipients may never engage in grassroots efforts to influence rulemaking or executive orders.       

B.
PERMITTED ACTIVITIES - RELATED TO AGENCY POLICIES AND RULEMAKINGtc \l2 "B.
PERMITTED ACTIVITIES - RELATED TO AGENCY POLICIES AND RULEMAKING
1.
May recipients communicate with agency personnel for the purpose of obtaining information, clarification or interpretation of agency rules, regulations, guidelines, policies or practices?

Yes!

2.
May recipients negotiate with agency personnel about the application of an agency rule or policy to the client being represented and attempt to get the agency to change its interpretation or even its policies as they affect an individual client?

Yes!    

3.
May recipients and their employees track regulatory developments at the State or Federal levels and inform clients, other recipients, attorneys representing eligible clients or others about the status, content and meaning of new or proposed executive orders, or administrative regulations?

Yes!

4.
May recipient staff participate in discussions about regulatory developments on welfare reform during task force meetings or in other settings?

Yes! 

5.
May recipients advise clients about agency rules and policies, analyze and explain proposed changes and their effect, and advise their clients about their right to themselves participate in agency rulemaking proceedings?

Yes!
However, it is important to note that recipients may not directly assist clients in participating in agency rulemaking proceedings, such as drafting comments or 

testimony for clients to present in an administrative rulemaking proceeding or training clients in how to present testimony.  

6.
May recipients comment orally or in writing in a public rulemaking proceeding?

Yes, using non-LSC funds!  Non-LSC funds may be used to comment in a public rulemaking proceeding.  Virtually all rulemaking proceedings are public as defined in the regulation.  Recipients may also use non-LSC funds to respond to written requests from administrative officials for information or testimony. 

7.
Must recipients maintain separate records documenting the expenditures of non-LSC funds for rulemaking activities?

Yes!  Recipients must maintain such records for the expenditure of non-LSC funds for activities undertaken to comment or respond to requests.  However, recipients do not have to maintain separate records for administrative activities which do not involve participation in rulemaking. 

8.
Must recipient report their rulemaking activities with non-LSC funds in semi-annual reports to LSC?

Yes!  Recipients will be required to report rulemaking activities using non-LSC funds in the LSC semi-annual reports.  However, recipients do not have to report on activities that do not involve participation in rulemaking.     

C.
PROHIBITED LEGISLATIVE ACTIVITIEStc \l2 "C.
PROHIBITED LEGISLATIVE ACTIVITIES
1.
May recipients use LSC funds to attempt to influence directly or indirectly the passage or defeat of legislation?

No!

2.
May recipients use non-LSC funds to attempt to influence directly or indirectly the passage or defeat of legislation?

No!  However, non-LSC funds may be used to respond to written requests for information or testimony involving pending or proposed legislation. 
3.
May recipients use any funds to attempt to influence a referendum, initiative, constitutional amendment or similar proceedings of a legislative body?

No!  It is possible that recipients would receive written requests from an elected official to provide information or testimony on a referendum, initiative or constitutional amendment, but it is rare that such requests would be made. 

4.
May recipients use LSC funds to attempt to influence legislative measures appropriating funds to a recipient or the Legal Services Corporation or defining or limiting the functions or authority of a recipient or the Corporation?
No!  Self-help lobbying is prohibited with LSC funds. 
5.
May recipients use non-LSC funds to attempt to influence legislative measures appropriating funds to a recipient or the Legal Services Corporation or defining or limiting the functions or authority of a recipient or the Corporation?

It depends!  Recipients may use non-LSC funds to respond to a written request from a legislative body or official or staff member to provide information or testify on appropriations or authorization legislation at any level of government.  Recipients may also use non-LSC funds to affirmatively contact or communicate with a State or local (but not federal) government agency or legislative body or staff thereof regarding funding for the recipient, including a pending or proposed legislative or agency proposal to fund a recipient.  

6.
May recipients use LSC funds to influence the conduct of oversight proceedings conducted by a legislative body concerning a recipient or the Corporation?

No!

7.
May recipients use non-LSC funds to influence the conduct of oversight proceedings conducted by a legislative body concerning a recipient or the Corporation?

No!  However, recipients may use non-LSC funds to respond to a written request from a legislative body or official or staff member to provide information or testify in an oversight proceeding.  Recipients may also use non-LSC funds to contact or communicate with a State or local government agency or legislative body or staff thereof regarding funding for the recipient, including a pending or proposed legislative or agency proposal to fund a recipient.  

8.
May recipients engage in grassroots lobbying?

No!  Receives may never engage in grassroots lobbying, regardless of the funds used.   Generally, the grassroots lobbying restriction prohibits recipient staff from contacting orally or in writing a third party and asking them to advocate for or against a particular legislative proposal.  

D.
PERMISSIBLE ACTIVITIES INVOLVING THE LEGISLATIVE PROCESStc \l2 "D.
PERMISSIBLE ACTIVITIES INVOLVING THE LEGISLATIVE PROCESS
1.
May recipients track legislative developments at the State or Federal levels and inform clients, other recipients or attorneys representing eligible clients and others about the content and status new or proposed statutes and explain how such developments would affect eligible clients?  

Yes!

2.
May recipients publish newsletters and other written materials which report the content or status of pending or proposed legislation or regulations and explain the meaning of such legislation for the rights and responsibilities of low-income clients or how such legislation would affect legal representation? 

Yes!  Recipient newsletters may include articles about pending or proposed legislation, even if supported with LSC funds.

3.
May recipients discuss legislative developments affecting low-income persons in task force meetings and other settings?  

Yes!

4.
May recipients advise clients about pending or proposed legislation affecting such clients, analyze and explain proposed changes and their effect, and advise their clients about their right to themselves participate in legislative proceedings or of the client's right to communicate directly with an elected official?  

Yes!  Recipient staff may advise specific clients whom they are representing about, for example, who their elected representatives are, how legislation is enacted, and the procedures for testifying.  However, recipient staff may not prepare testimony for their clients, transport them to legislative hearings or train clients to become effective participants in lobbying.

5.
May recipients and their employees use non-LSC funds to respond to a written request about pending or proposed legislation, policies or regulations received from a governmental agency or official thereof, elected official, legislative body, committee, or member thereof made to the employee, or to a recipient?

Yes!  Recipients may use non-LSC funds to respond to written requests involving pending or proposed legislation, regulations or policies to:

(1) testify orally or in writing; and,

(2) provide information which may include 

· analysis of, or comments upon, existing or proposed rules, regulations or legislation, or 

· drafts of proposed rules, regulations or legislation. 

7.
May recipients use non-LSC funds to distribute communications made in response to a written request to anyone other than the requestor?

Yes, but only to extent necessary to respond to the request!  Recipients are permitted to respond only to the party or parties that made the request.  However, recipients are permitted to respond to other persons or entities to the extent that such response is required to fully comply with the request.  For example, if a staff member from a legislative committee requested written testimony and committee rules require copies be made available or distributed to all Committee members, then the recipient would be permitted to honor such a rule.  However, recipients should be cautious when sending the materials to anyone besides the person making the request and should not, for example, honor a request from one legislator to provide copies of the response to all other members of the legislative body. 

8.
May recipients arrange or solicit requests for written information or testimony?

No!  Recipients may not solicit or arrange a request from any official to testify or provide information.  Recipients may not seek out a legislator and ask that the legislator request information or testimony in writing.  However, recipients may inform officials who contact them that, in order for the recipient to respond to the request, the official must put the request in writing. 

9.
Must recipients keep records and submit reports to LSC about their legislative activities conducted with non-LSC funds?

Yes!  Recipients must maintain separate records of the use of non-LSC funds for responding to requests, must maintain copes of all written requests, and must submit semi-annual reports which describe their legislative activities, including responding to requests.  

10.
May recipient staff participate in prohibited legislative or rulemaking activities on their own time?

Yes!  Recipient staff may participate in prohibited legislative or rulemaking activities on their own time and so long as they did not identify the recipient with the prohibited activity.   If recipient staff are participating in an activity on their own time, no recipient resources may be used in any way connected with the participation, including reimbursement for transportation to a location where the activity takes place, even when the staff member is in that location doing other permitted work on behalf of the recipient’s eligible clients.  Moreover, such activity may not be done on behalf of eligible clients, but only on behalf of the staff person acting for themselves.  Thus, for example, an employee of a recipient may not represent a welfare rights group on his or her own time before a legislative body on a welfare reform matter.29  However, the employee could, on his or her own time, lobby or present testimony on behalf of him/ herself.  

11.
May a recipient set priorities on legislative issues?
Probably No!  The answer is unclear.  We advise against it.  It is politically unwise and could create problems with the LSC Office of Inspector General.

12.
May a recipient hire a full time lobbyist?
YES!  But, we advise against it.  While there is no prohibition on having a lobbyist on staff, it will be very difficult to justify the need for such a person in order to respond to requests from legislators or their staff or even to lobby at the state and local level for funding. 
13.
Is legislative activity dangerous?  Does it create political problems for a recipient?  Does such activity lessen support for legal services?  Do recipients who engage in legislative activity face heightened LSC scrutiny and harassment?

Generally, no, so long as it is within the bounds of the activity permitted by law!  Permitted legislative activity has generally built support for the recipient over the long run.  In fact, many programs have become much stronger because of their effective relations with local, state and federal legislators.  No recipient has ever been defunded, terminated or had their grant reduced because of legislative activity.

On occasion, recipient legislative activity has brought increased LSC attention and occasionally harassment.  In virtually every instance, however, the LSC monitoring or investigation has ultimately strengthened the program and generated increased support for its activities from among the bar, the public and political leaders.

E.
MEETINGS AND COALITIONStc \l2 "E.
MEETINGS AND COALITIONS
1.
May recipients attend and participate in meetings, planning committees, advisory bodies and the like which discuss implementation of 

legislation, public policies affecting low-income persons or pending or proposed legislation?

Yes!  Recipients may participate in a variety of activities with other non-profits, advocacy groups, funders and governmental bodies around implementation, public policies affecting the poor and pending or proposed legislation, so long as the recipient staff does not become involved in specific efforts to influence pending or proposed legislation or regulations, other than using non-LSC funds to comment on regulations in a public rulemaking proceeding. 

2.
May recipient staff attend coalition meetings?
Yes!  Recipient staff may use recipient funds to attend coalition meetings but may not participate if the meeting focuses on attempting to influence pending or proposed legislation.  Of course, recipient staff may attend on their own time.

3.
May recipient staff use recipient funds to attend meetings of funders?
Yes!  Recipient staff may use LSC funds to attend meetings of funders, unless it is a meeting of a funding coalition which is discussing legislative or rulemaking activities on which recipient staff may not otherwise participate.  However, recipients may attend funding coalitions involved in State or local legislative or rulemaking activities when using non-LSC funds, so long as the funding issues relate to possible funding for the recipient.

4.
May recipient staff speak at meetings and discuss pending or proposed legislation or regulations or existing law?

Yes!  Recipient staff may use any funds to speak about pending or proposed legislation or regulations or existing law at meetings of school officials, mental health staff, nursing home ombudsmen, clients, project directors, and many other similar groups concerned about legal services and poverty issues, so long as their remarks do not constitute grassroots lobbying.

5.
May recipient employees participate in meetings or serve on committees of bar associations? 
Yes!  Recipient staff may participate in bar association activities even when they involve pending or proposed legislation, so long as no recipient resources are used to support prohibited legislative or rulemaking activities and so long as the recipient is not identified with bar association activities that are devoted to prohibited legislative and rulemaking.  For example, if a bar association meeting is devoted to taking a position on a regulatory or legislative proposal, recipient staff may not use recipient funds to participate in such a meeting or identify the recipient with such a meeting, but recipient staff could participate on their own time.  

6.
May recipient staff participate on government advisory bodies, commissions or committees involved with welfare reform?

Yes!  Recipients staff may participate on such bodies, commissions or committees if the entities are not engaged in proposing or commenting upon pending or proposed legislation or regulations.  Recipient staff may also provide information and testify before advisory bodies, committees or commissions if requested to do so in writing.  However, recipient staff should exercise great caution in becoming full members of such advisory bodies, commissions or committees and may not be directly engaged, using recipient resources, in prohibited activities that may not be conducted with LSC and non-LSC funds.   For example, if an advisory body is discussing proposed regulations, recipient staff could not take a position in support or opposition to the proposals. 
II.  TRAININGtc \l1 "II.  TRAINING
1.
May recipient staff train attorneys and paralegal staff about legal developments and poverty law, including dissemination of information about pending or proposed legislation or rules?

Yes!  Recipient staff may use any funds to train attorneys and paralegals about the law and discuss pending or proposed legislation or regulations.

2.
May recipient staff train clients about the law or discuss pending or proposed legislation or regulations?

Yes!  So long as recipients do not advocate particular public policies or seek to train clients about how to lobby or engage in rulemaking, recipients may train clients about laws, regulations and policies, whether existing or proposed.

3.
May recipient staff use LSC funds to engage in community legal education which includes information about existing laws and pending or proposed legislation or regulations?

Yes!  Recipient staff may use both LSC and non-LSC funds to carry out community legal education.  CLE programs may include discussion of existing law and, if relevant, discussion of pending or proposed legislation or regulations.  However, recipient staff may not use community legal education to engage in grassroots lobbying.

III.  ORGANIZINGtc \l1 "III.  ORGANIZING
1.
May recipient staff use recipient funds to represent clients who are organized?

Yes!  Recipients may use LSC funds to provide legal advice and representation to organizations that are primarily made up of eligible clients.  A recipient may use non-LSC funds to represent any group, corporation or organizations.  Such groups may be represented to the same extent as an individual eligible client.

2.
May recipient staff use recipient funds to organize client councils?

Yes!  So long as the client council is limited to advising a recipient about the delivery of legal services, recipient staff may use LSC funds to organize the council.  This does not authorize the use of LSC funds to organize groups of clients whose purpose is not limited to advising the LSC recipient, nor does it authorize the organization of a national clients’ council.

3.
May recipient staff use recipient funds to organize task forces of advocates?

Yes!  As long as the task force is composed of poverty legal advocates who meet to discuss poverty law issues, recipient staff may use LSC funds to help establish and participate in the task force.

4.
May recipient staff use recipient funds to hand out to other clients or advocates literature produced by client organizations?

Yes!  Recipient staff may hand out information about, and pamphlets produced by, client organizations to eligible clients during the course of advice and representation.  Such literature may also be available in office waiting rooms. 
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SAMPLE POLICIEStc \l2 "SAMPLE POLICIES
EXAMPLES OF LETTERS REGARDING COMMISSIONStc \l2 "EXAMPLES OF LETTERS REGARDING COMMISSIONS
EXAMPLES OF LETTERS RESPONDING TO LEGISLATIVE REQUESTtc \l2 "EXAMPLES OF LETTERS RESPONDING TO LEGISLATIVE REQUEST
LEGISLATIVE HISTORY OF 1996 APPROPRIATIONS ACTtc \l2 "LEGISLATIVE HISTORY OF 1996 APPROPRIATIONS ACT
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INTERIM REGULATION PART 1612 tc \l2 "INTERIM REGULATION PART 1612 

SAMPLE PROGRAM POLICY(PROHIBITIONS ON ADVOCACY


EFFORTS INTENDED TO INFLUENCE CERTAIN LEGISLATIVE


AND ADMINISTRATIVE ACTIVITIES; PROHIBITED ADVOCACY


TRAINING, PARTICIPATION IN PUBLIC DEMONSTRATIONS


AND RELATED ACTIVITIES, AND ORGANIZING



45 CFR 1612


62 F.R. 19400 (April 21, 1997)
I.
Legislative and Administrative Rulemaking Prohibitions
A.  Except as permitted by Sections B and C below, it is impermissible for any individual, while engaged in legal services activities funded by ___________________ ________________(legal services program), to initiate or to participate in any effort:

1.
that attempts to influence directly or indirectly the passage or defeat of any legislation or constitutional amendment; or any initiative, referendum or similar procedure of the Congress, any state legislature or local council, or similar governing body acting in a legislative capacity;

2.
that attempts to influence any provision in a legislative measure appropriating funds to, or defining or limiting the functions or authority of, the recipient or the Legal Services Corporation (e.g., self-help lobbying);

3.
that attempts to influence the conduct of oversight proceedings of any legislative body concerning the recipient or the Legal Services Corporation;

4.
that attempts to participate in or influence directly or indirectly any rulemaking or influence the issuance, amendment, or revocation of any executive order--(rulemaking is defined to include agency processes for formulating, amending, or appealing rules, regulations or guidelines of general applicability and future effect issued by the agency pursuant to Federal, State or local rulemaking procedures, including notice and comment rulemaking and adjudicatory proceedings that are formal adversarial proceedings used to formulate or modify an agency policy of general applicability and future effect);

5.
that engages in any grassroots lobbying activity;

6.
that pays for any personal service, advertisement, telegram, telephone, communication, letter, printed or written matter, administrative expense or 

related expense, associated with any activity prohibited in the five preceding paragraphs.

B.  Notwithstanding the prohibitions outlined in A, it is permissible for any individual funded by the ________________________ (legal services program) to:

1.
provide administrative representation for an eligible client in a proceeding that adjudicates the particular rights or interests of such eligible client or in negotiations directly involving that client(s legal rights or responsibilities including prelitigation negotiation and negotiation in the course of litigation; 

2.
initiate or participate in litigation challenging agency rules, regulations, guidelines or policies unless otherwise prohibited by law or the Legal Services Corporation regulations;

3.
communicate with a government agency for the purpose of obtaining information, clarification, interpretation of the agency(s rules, regulations, practices or policies;

4.
inform clients, other recipients, or attorneys representing eligible clients, about new or proposed statutes, executive orders or administrative regulations;

5.
communicate directly or indirectly with the Legal Services Corporation for any purpose including commenting upon existing or proposed Legal Services Corporation rules, regulations, guidelines, instructions and policies;

6.
participate in meetings or serve on committees of bar associations, provided that no resources of _____________________ (legal services program) are used to support prohibited legislative or rulemaking activities and that ____________________ (legal services program) is not identified with activities of bar associations that include such prohibited activities;

7.
advise a client of the client(s right to communicate directly with an elected official; or

8.
participate in activity relating to the judiciary, including the promulgation of court rules, rules of professional responsibility and disciplinary rules.


OPTIONAL
[Recipients may want to include an additional paragraph which clarifies participation in a variety of task forces, advisory boards, consortiums and the like.  The following is an example.]
9.
participate as legal adviser to, as a ___________________________ (legal services program) representative to, or as a member of an organization, task force, consortium, advisory board, or committee, which has as its primary purpose improving service to ____________________________ (legal services program) clients, sharing information about community resources or needs, providing community legal education, or any other nonprohibited purpose.

C.  Non-LSC funds of _________________________ (legal services program) may be used by an employee:

1.
to respond to a written request from a governmental agency or official thereof, elected official, legislative body, committee or member thereof, made to an employee or to a recipient to--

a) 
testify orally or in writing;

b)
provide information which may include analysis of or comment upon existing or proposed rules, regulations or legislation, or drafts of proposed rules, regulations or legislation;

c)
testify before, or make information available to, commissions, committees or advisory bodies; or

d)
participate in negotiated rulemaking.

2.
Such participation must be made under the following conditions:

a)
communications made in response to requests may be distributed by the employee only to the party or parties that made the request or to other persons or entities only to the extent that such distribution is required to comply with the request;

b)
no employee of the ________________________ (legal services program) shall solicit or arrange a request from any official to testify or to otherwise provide information in connection with legislation or rulemaking; and,

c)
each employee shall maintain copies of all written requests received and any written responses made in response thereto and provide such requests and responses to the executive director (or designated designee).

3.
Employees may use non-LSC funds to provide oral or written comments to an agency and its staff in a public rulemaking proceeding which includes notice and comment rulemaking and other public proceedings.

4.
Employees may use non-LSC funds to contact or communicate with, respond to or request from, a State or local governmental agency, a State or local legislative body or committee, or a member thereof, regarding funding for the _________________________ (legal services program).

II.
Advocacy Training
A.  It is impermissible for any individual, while engaged in legal assistance activities funded by ____________________________________ (legal services program), to participate in or conduct a training program for the purpose of:

(1)
advocating a particular public policy;

(2)
encouraging a political activity, a labor or antilabor activity, a boycott, picketing, a strike, or a demonstration;

(3)
disseminating  information about such a policy or activity; or,

(4)
training participants to engage in activities prohibited by the Act, other applicable law, or Corporation regulations, guidelines or instructions.

B.  Attorneys and paralegals may participate in any training program, including skills, substantive and management training as well as training programs sponsored by bar associations or continuing legal education institutions,  which assists such employees to provide adequate legal assistance to eligible clients or advise eligible clients as to the legal rights of the clients.

C.  Employees of __________________________ (legal services program) may participate in training activities intended to inform staff about what activities are prohibited by the LSC Act, other applicable Federal law, or Legal Services Corporation regulations, guidelines or instructions.

III.
 Prohibitions on Demonstrations, Boycotts, Strikes and Certain Other Activities.

A.  It is impermissible for any individual, during working hours, while providing legal assistance or representation to ____________________ (legal services program) clients or while using resources provided by the Legal Services Corporation or by private entities to(
1. 
participate in any public demonstration, picketing, boycott or strike except as permitted by law in connection with the employee(s own employment situation; or,

2.
encourage, direct or coerce others to engage in such activities.

B.  It is impermissible for any individual employed by ________________ (legal services program) at any time to engage in or encourage others to engage in any:

1.
rioting or civil disturbance; 

2.
activity determined by a court to be in violation of an outstanding injunction issued by any court of competent jurisdiction; or

3.
other illegal activity that is inconsistent with an employee(s responsibilities under applicable law, Legal Services Corporation regulations, or the Rules of Professional Responsibility of ___________________ (state).

C.  Attorneys for ______________________ (legal services program) may inform and advise a client about legal alternatives to litigation or the lawful conduct thereof and may take such action on behalf of a client as may be required by professional responsibilities or applicable law of _______________ (state) or________________ (local  jurisdiction).

IV.
Prohibited Organizing Activities
A.  It is impermissible for any employee, while engaged in legal assistance activities funded by the Legal Services Corporation or private entities, to initiate the formation, or to act as an organizer, of any association, federation, labor union, coalition, network, alliance, or any similar entity.

B.  Employees may provide legal advice or assistance to eligible clients who desire to plan, establish or operate organizations, including preparing articles of incorporation and bylaws for such organizations.  Employees may also provide legal advice or assistance to eligible community groups or organizations, on both organizational issues and on substantive legal issues of interest to the organization.

C. Employees may participate in task forces established by the recipient or by other entities, so long as the task force does not engage in any prohibited activity.


SAMPLE RESPONSE TO 


REQUEST TO BE ON ADVISORY COMMITTEE
John Smith

Commissioner

State Department of Social Services

Capitol City, Anywhere

Re:
Health Advisory Committee

Dear Commissioner Smith:

Thank you for inviting me to participate on the Department of Social Services Health Advisory Committee.  I understand that the Advisory Committee will oversee implementation of the new child health block grant and the Medicaid provisions of the 1997 Budget Reconciliation Legislation.  I also understand that the Advisory Committee will develop recommendations on the regulations which the Department should issue to carry out the federal legislation.  Further, the Advisory Committee will be charged with developing any recommendations that should be considered by the state legislature when it next meets to respond to the Federal legislation. 

    I am able to participate on the Advisory Committee and help in overseeing implementation of the new federal health care legislation and will also be able to provide information to the Advisory Committee that will help it formulating recommendations on regulations as well as new legislative proposals.  If requested in writing, I may also provide drafts of proposed regulations or legislation to the Advisory Committee for its consideration.  However, I will not be able to formally endorse the recommendations of the Advisory Committee with regard to regulations or legislation, and I may not be involved in presenting recommendations to the legislature because of the restrictions imposed by the Congress on what the staff of legal aid programs funded by the Legal Services Corporation are permitted to do.     

Within these limitations, I look forward to working with the members and staff of the Advisory Committee.  I very much appreciate your inviting me to participate.

Sincerely,

Mary Brown

Staff Attorney


SAMPLE LETTER RESPONDING TO


REQUEST TO PARTICIPATE ON LOCAL TASK FORCE
Bob Johnson

Commissioner

Board of Health

Anywhere, USA

Re:
Lead Poising Prevention Task Force

Dear Dr. Johnson:

Thank you for inviting me to participate in the Board of Health's Lead Poising Prevention Task Force.  I understand that the Task Force will be organizing community education programs directed to residential property owners and residents, as well as developing recommendations for pediatric lead screening protocols.  In addition, you would like the Task Force to make legislative proposals to the City Council enabling your department to license lead abatement contractors, and you have asked me to Chair this legislative development initiative.  As we discussed, it is a priority of my office to assist low-income families in obtaining decent, safe, and sanitary housing.  We also represent clients who seek medical care, so I will be particularly interested in developing legal screening protocols and insuring that these are implemented by Medicaid providers.   I am permitted to participate in community legal education efforts and help develop recommendations for pediatric lead screening protocols. 

With regard to the legislative development initiative, I will have to decline your invitation to serve as chairperson.  In response to your written invitation, I am permitted to participate in the Task Force, provide information to the Task Force and discuss possible legislative proposals.  If you so request, I may also draft legislative proposals for consideration by the Task Force.  However, because of restrictions imposed by Congress on recipients funded by the Legal Services Corporation, I am not in a position to be Chair.  Moreover, I may not present the legislative proposals before the City Council or undertake other communications with the City Council unless I am requested in writing to do so by the City Council itself.  Under those circumstances, I may present my views of the legislative proposals prepared by the Task Force.  

I look forward to working with you staff and other members of the Task Force to reduce the incidence of lead poisoning of the children in our community.

Sincerely,

Catherine Graham

Staff Attorney


SAMPLE LETTER RESPONDING TO


REQUEST TO PROVIDE TESTIMONY TO LEGISLATIVE COMMITTEE
Honorable Steven Smith

Chair of the Appropriations Committee

House of Representatives

State Capitol

Anywhere, USA

Re:
Request to Testify on Social Services Appropriations

Dear Rep. Smith:

I very much appreciate the requests you made through Sally Clark of your staff to testify on the FY 98 appropriation my views and an analysis of the pending appropriations bill, I will need to have your request reduced to writing.   I am sorry to require this extra effort on your part, but the restrictions imposed by Congress on programs funded by the Legal Services Corporation prevent me from appearing before your committee without a written request.

Upon receipt of such a written request, I will prepare written testimony and make 25 copies available to the Committee as you requested.   I will also appear before your committee to provide additional information and answer any questions that you or other members may have.

I look forward to the opportunity to provide you and your committee with my views on the FY 98 appropriations bill for the Department of Social Services.

Sincerely,

Elizabeth Johnson

Senior Policy Analyst


FY 1996 LEGISLATIVE HISTORY

I.  PROHIBITION ON PARTICIPATING


IN ADMINISTRATIVE AGENCY RULEMAKING


Text
The following two provisions prohibit any representation of eligible clients before or participation by recipients in agency rulemaking proceedings, including adjudicatory proceedings such as utility rate proceedings:

None of the funds appropriated in this Act to the Legal Services Corporation may be used to provide financial assistance to any person or entity (which may be referred to in this section as a "recipient")(
(2) that attempts to influence the issuance, amendment, or revocation of any executive order, regulation, or other statement of general applicability and future effect by any Federal, State, or local agency;

(3) that attempts to influence any part of any adjudicatory proceeding of any Federal, State, or local agency if such part of the proceeding is designed for the formulation or modification of any agency policy of general applicability and future effect;


December Conference Report Language
The conference agreement includes provisions, proposed by both the House and Senate, prohibiting LSC grantees from engaging in any activities related to legislative or administrative lobbying or rulemaking.


House Report Language
Program Priorities. ( The Committee recommendation includes numerous terms and conditions which a potential grantee must meet in order to receive Federal funding.  the committee notes that Federal grants and contracts are voluntary agreements.  It is both the right and the responsibility of the Congress to decide what programs and activities will be supported by Federal funds.  Therefore, the Committee has included numerous terms and conditions which target scarce resources to programs whose mission is to provide basic legal assistance to the poor.

The Committee understands that advocacy on behalf of poor individuals for social and political change is an important function in a democratic society.  However, the Committee does not believe such advocacy is an appropriate use of Federal funds.  The Committee notes that there are hundreds of private organizations which can and do fulfill this advocacy role.  The Committee notes that any funding devoted to advocacy is funding taken away from basic legal assistance.

The Committee recommendation requires that a grantee receiving Federal funding must agree not to engage or participate in:...(2) actions in an attempt to lobby or influence any legislative or rulemaking activities, or interfere in oversight of the Corporation or its grantees [Section 504(2)-(6)]...


Senate Debate

(None)


II.  LEGISLATIVE LOBBYING


Text of Restrictions
LSC funded-recipients may not engage in any legislative lobbying activity, with the exception of seeking funds from State and local legislative bodies.  The provisions provide:

None of the funds appropriated in this Act to the Legal Services Corporation may be used to provide financial assistance to any person or entity (which may be referred to in this section as a "recipient")(
....

(4) that attempts to influence the passage or defeat of any legislation, constitutional amendment, referendum, initiative, or any similar procedure of the Congress of a State or local legislative body;

(5) that attempts to influence the conduct of oversight proceedings of the Corporation or any person or entity receiving financial assistance provided by the Corporation;

(6) that pays for any personal service, advertisement, telegram, telephone communication, letter, printed or written matter, administrative expense, or related expense, associated with an activity prohibited in this section;


December Conference Report Language
The conference agreement includes provisions, proposed by both the House and Senate, prohibiting LSC grantees from engaging in any activities related to legislative or administrative lobbying or rulemaking.


House Report Language
Program Priorities. ( The Committee recommendation includes numerous terms and conditions which a potential grantee must meet in order to receive Federal funding.  the committee notes that Federal grants and contracts are voluntary agreements.  It is both the right and the responsibility of the Congress to decide what programs and activities will be supported by Federal funds.  Therefore, the Committee has included numerous terms and conditions which target scarce resources to programs whose mission is to provide basic legal assistance to the poor.

The Committee understands that advocacy on behalf of poor individuals for social and political change is an important function in a democratic society.  However, the Committee does not believe such advocacy is an appropriate use of Federal funds.  The Committee notes that there are hundreds of private organizations which can and do fulfill this advocacy role.  The Committee notes that any funding devoted to advocacy is funding taken away from basic legal assistance.

The Committee recommendation requires that a grantee receiving Federal funding must agree not to engage or participate in: (1) redistricting activities or litigation [Section 504(1)]; (2) actions in an attempt to lobby or influence any legislative or rulemaking activities, or interfere in oversight of the Corporation or its grantees [Section 504(2)-(6)]...


Senate Debate
Senator Domenici:  You cannot use it for influencing action or any legislative, constitutional amendment, referendum, or similar procedures of Congress, State or local legislative bodies.  The same as the House. [S 14587 (Sept. 29, 1995)]

Senator Kassebaum:  On the restrictions side, Legal Services grantees: May not lobby for passage or defeat of legislation,...

...Nevertheless, I believe these restrictions provide the necessary guidance to take Legal Services back to its primary mission, which is providing assistance to those who need legal representation and cannot afford it.

[S 14589-90 (Sept. 29, 1995)]

Senator Cohen:  Mr. President, I am not entirely satisfied with the Domenici amendment, as it places unprecedented restrictions on legal services organizations such as Maine's Pine Tree Legal Assistance.  Unlike previous LSC legislation, this bill not only places restrictions on Federal funds, it also restricts how organizations such as Pine Tree may spend money received from State grants, State bar associations, and private donations.  This is a Federal mandate.  We are telling States like Maine that they cannot give grants to legal services organizations to represent immigrants or pursue class action lawsuits.

There are times, in my own State, when State legislators ask legal services attorneys for advice about how they should shape laws and regulations to help out people in need.  We cannot do that under the Domenici approach.  These attorneys cannot be called to testify before legislative hearings.  They cannot file class action suits.  So basically it is pretty restrictive.  The amendment does not go as far as I would like to see it go.

Let me provide one example.  A number of years ago there was a lapse in a Federal program that provided assistance for displaced workers.  The Maine Legislature requested advice from Pine Tree Legal Assistance to determine how the law could be changed to ensure that these workers could qualify for State unemployment benefits.  But under the amendment, Pine Tree would have to remain silent: its expertise would be wasted.  [S 14601 (Sept. 29, 1995)]

Senator Wellstone:  What I worry about as I look at these restrictions, whether it be welfare or whether it be a broad definition of lobbying, or whether it be advocacy or no class action lawsuits, is that I believe we are heading in the wrong direction because ultimately what this debate is about(is about power and powerlessness in America.  And if you are going to say that, yes, there will be funding for Legal Services but we will so severely restrict what you can do that those who are powerless do not have the ability to challenge some of the powerful institutions in America, then we just deepen all of the inequalities.

[S 14603-04 (Sept. 29, 1995)]

Senator Stevens:  The funding that is provided under this amendment can not be used for things like class actions, lobbying or representing illegal aliens.  These restrictions are to ensure that funding is used to provide the traditional legal services that are most needed by poor people.  [S 14605 (Sept. 29, 1995)]

Senator Gramm:  A second provision I look at is a prohibition against legislative lobbying, but there is a major loophole in the Domenici amendment on this issue as well.  The major loophole is subsection 14(b) where funds are allowed to be used to lobby for more money and for fewer restrictions.  I am not sure what else they would lobby for, but I think that is exactly what most people have in mind when you say that you are limiting their ability to lobby.  If they can lobby to get more money and to get fewer restrictions, then they are clearly free to lobby.  [S 14607 (Sept. 29, 1995)]


Text of Funding Exception
The exception is found in Section 504 (b) and provides as follows:

(b) Nothing in this section shall be construed to prohibit a recipient from using funds from a source other than the Legal Services Corporation for the purpose of contacting, communicating with, or responding to a request from, a State or local government agency, a State or local legislative body or committee, or a member thereof, regarding funding for the recipient, including a pending or proposed legislative or agency proposal to fund such recipient.


December Conference Report Language
State funds lobbying.  The conference agreement adopts a provision, proposed by the Senate, to permit LSC grantees to use non-LSC funds to communicate with State or local entities regarding funding by State or local entities.  The House bill contained no provision on this matter.


House Report Language

(None)


Senate Debate
Senator Gramm:  A second provision I look at is a prohibition against legislative lobbying, but there is a major loophole in the Domenici amendment on this issue as well.  The major loophole is subsection 14(b) where funds are allowed to be used to lobby for more money and for fewer restrictions.  I am not sure what else they would lobby for, but I think that is exactly what most people have in mind when you say that you are limiting their ability to lobby.  If they can lobby to get more money and to get fewer restrictions, then they are clearly free to lobby.  [S 14607 (Sept. 29, 1995)]

Senator Gramm:  For example, the Domenici amendment says legal services is banned from legislative lobbying.  But there is a major loophole, section 14B, that allows funds to be used to lobbying for more funds and for fewer restrictions.  S 14615 (Sept. 29, 1995)]

Senator Domenici:  Lobbying restrictions shall not be construed to prohibit a local recipient from using non-LSC funds to lobby for additional funding from their State or local government.  In addition, they shall not prohibit the Corporation from providing comments on federal funding proposals, at the request of Congress.  S 14615-16 (Sept. 29, 1995)]


III.  COHEN-BUMPERS AMENDMENT

Text of the Amendment
504 (e) Nothing in this section shall be construed to prohibit a recipient from using funds derived from a source other than the Legal Services Corporation to comment on public rulemaking or to respond to a written request for information or testimony from a Federal, State or local agency, legislative body or committee, or a member of such an agency, body, or committee, so long as the response is made only to the parties that make the request and the recipient does not arrange for the request to be made.


April Conference Report Language - Pub. L. 104-134
The conference agreement includes language proposed by the Senate under section 504 to provide an exception to the prohibition contained therein that would permit recipients of LSC grants to use funds derived from non‑Federal sources to comment on public rulemakings or to respond to a written request for information or testimony from a governmental body, so long as the response is made only to the parties that make the request and the recipient does not arrange for the request to be made.  The House bill contained no similar exception to the prohibition contained in the bill.


Senate Debate
Mr. COHEN.  Mr. President, the amendment that I am offering today with Senator Bumpers is very simple and very straightforward.  It would permit legal services organizations across the country to use non-Federal funds to cover the costs of testifying at legislative hearings, commenting on administrative regulations, and responding to requests for information from public officials.

Mr. President, I find it ironic that as we are seeking to devolve more and more responsibility to the States, that we would preclude those organizations representing low-income individuals from testifying before legislative bodies, offering comment on regulatory proposals, or responding to inquiries from lawmakers.

We have a situation in the State of Maine in which the chairman of the Judiciary Committee, a Republican, has a very cooperative relationship with Pine Tree Legal Assistance.  This Republican Senator has urged that the restriction on the use of non-Federal money be lifted so that Pine Tree can be called to testify before the committee.

I do not understand why we would seek to preclude non-Federal funds from being used in a way that will actually, hopeful, avoid lengthy court battles.  We are talking about the possibility of turning Medicaid over to the States in the way of a block grant and reforming a host of critical social programs.  During these reform efforts, the States will be adopting regulations and proposals that would have an impact upon the lives of those that the programs are designed to serve.  Yet, the very lawyers who would be called upon to help the poor are relegated to bringing lawsuits or to representing them in court, when in fact their expertise would be helpful to legislators that formulate policies, to agencies that implement the programs, and to lawmakers who seek some clarification in fairly esoteric areas of the law.

This amendment is very simple; it says that legal services organizations across the country are not precluded from using non-Federal funds for the purposes of testifying at legislative hearings, commenting on administrative regulations, and responding to requests for information from public officials.

Mr. President, there have been a number of restrictions included in the bill to preclude activities which the Congress has decided that no longer should be carried out by legal services attorneys.  But it seems to me that this list of restrictions should not include a blanket prohibition on the participation of attorneys representing the poor before legislative bodies.

So I hope that this amendment will be supported by a wide variety of our colleagues because it does not present a threat to the proponents of restricting activities of legal services lawyers.  Rather, it will ultimately be beneficial to lawmakers and government officials who are seeking to craft programs that will have a direct impact upon the poorest of our society.

So I hope that my colleagues will join Senator Bumpers and myself in supporting this legislation.

Mr. BUMPERS.  Mr. President, let me begin by saying I hope the Senator from New Hampshire and the senior Senator from Texas will look very carefully at this amendment and accept it.  It is not only a harmless amendment, it is a very beneficial amendment.

It is an amendment that corrects a problem that apparently was not foreseen.  It would be difficult for me to believe that the Congress intended that Legal Services Corporation grant recipients not even to be permitted to testify if a congressional committee asked them to, or to respond to the committee's questions.

Let us assume that the Senator from New Hampshire wanted the answer to a question about a lawsuit brought in New Hampshire in which a Legal Services grantee was involved.  They would not even be able to answer it.  The Senator from Maine has crafted this amendment in a way that could offend nobody in Congress because it allows Legal Services grantees use only non-Federal funds to respond to inquiries.  They can only use money that the grantee has received from non-Federal sources to answer specific questions in writing.

To me, what we have done to the Legal Services Corporation is a real travesty, but I am not here to reopen that debate.  But, Mr. President, just to give you some idea of what we did, we put 19(count them(19 specific restrictions on the Legal Services Corporation of things that they have always done and can no longer do.

We had never before restricted the Legal Services Corporation on any of those things as long as they were using their own self-generated money.  But now the way the bill is crafted, the Presiding Officer or any Member of the Senate or any of the committees of the Senate could call a Legal Services grantee and ask them for information, and the way the bill is crafted now they could not answer it.

What kind of nonsense is that?  This amendment simply says that the Legal Services professionals can respond to specific requests for comment on proposed rules, or legislative proposals, if they are asked and if they have comments to offer.  We are a lot better hearing from them during the rulemaking process than we are hearing their arguments later in the courtroom.

This amendment precludes lobbying.  There are two things, it seems to me, that have really caught the attention and exasperation of the Senate more than anything else(one is lobbying by the Legal Services Corporation and its grantees and the other are class actions.

I sit on the appropriations subcommittee that funds them, so I can tell you, it has been draconian what we have done to them.  But consider the fact that unless this amendment is adopted, those Legal Services providers will be prohibited from responding even to congressional inquiries about their activities.  Think about that.  You cannot even ask them about their activities because they would be prohibited from answering.  The way the law is drafted now, they will not be able to appear at hearings to answer questions.

So, Mr. President, the amendment permits only specific responses to specific written requests for information by State legislators, by Members of Congress and committees of Congress, or agency officials.  And the response can be made only to the official who made the inquiry.  I do not think I have ever argued for an amendment that was needed as badly as is this one.  I cannot imagine it not being accepted.  I hope it will be, and we can get on to another amendment.  Mr. President, I yield the floor.

Mr. SPECTER.  Mr. President, I support this amendment.  It is a very modest amendment to allow legal service providers who receive non-Federal funds to participate in a very limited way in responding to areas which are of interest on the legislative process and representation of the poor.

The pendulum has swung very far in opposition to the representation of the poor from community legal services because of concerns which have arisen over their representation of plaintiffs in class actions or over other kinds of representation.

We have rally come a long way, Mr. President, in our society in relatively few years.  It has only been since 1963, in the landmark case of Gideon v. Wainwright, that an individual was entitled to representation in a criminal case, as Justice Hugh Black put it, before he was hauled into court.

Before that time, in a criminal case there was no requirement there be a defense counsel except in capital cases.  Now we have seen evolve, with community legal services, broader legal representation of the poor, a much needed, highly controversial subject which has occupied much floor time and debate here.  By and large, we have maintained representation for the poor.  Now there is a restriction which goes much, much too far.

To have an amendment that says a recipient may use funds derived from sources other than the Legal Services Corporation to comment on public rulemaking, which is a very limited matter, hardly inspiring litigation, or to respond to a written request for information or testimony from a Federal, State or local agency, legislative body or committee, or a member of one of those entities, so long as the response is made only to the parties that make the request, and the recipient does not arrange for the request to be made, is extraordinarily limited and circumscribed.

I hope this amendment could be accepted; if not, that there be a very strong vote in support of this amendment.  I yield the floor.

Mr. GRAMM.  Mr. President, we have had an amendment offered by Senator Cohen, on behalf of himself and Senator Bumpers.  What their amendment does is it seeks to empower the Legal Services Corporation to engage in commenting on public rulemaking, testifying before legislative committees, briefing regulators and legislators on pending bills and legislation.  Let me try to give our colleagues a little history of where we have come from, because I think this is typical of the problem we have in dealing with an agency like the Legal Services Corporation.

When the Commerce, State, Justice bill was reported out of the Appropriations Committee, I am proud to say that we killed the Legal Services Corporation.  In subcommittee, a level of funding for legitimate legal aid was entered into as a compromise, and the bill came to the floor.  Then Senator Domenici, the Senator from New Mexico, offered an amendment to restore the Legal Services Corporation and provide more money for it, but as part of that amendment he restricted what the Legal Services Corporation could do.  Those limitations were not as great as those that we had coming out of committee, but the point is, in that amendment he banned the Legal Services Corporation from lobbying and from engaging in the process of debating rulemaking.

I remind my colleagues, the objective of the Legal Services Corporation is to provide legal services to poor people.  As we all know, the Legal Services Corporation has become very heavily involved in public policymaking.  The Legal Services Corporation files lawsuits against election dates, they file lawsuits involving numerous areas where people are trying to engage in their relationship with each other, and they have become very heavily involved in lobbying and in testifying before committees and doing other things that have nothing to do with their narrow mandate.

Senator Domenici offered an amendment to raise their level of funding, which I opposed.  I spoke against it.  We had a long and spirited debate on it and I lost.  Senator Domenici's provision prevailed.  It provided more money, but with strict limits on what the Legal Services Corporation could do.

The appropriations bill that is before us adds #22 million for the Legal Services Corporation above the level agreed to in conference.  In addition, in the contingency section of the bill, the Legal Services Corporation would get another $9 million.

Now we have an amendment by Senator Cohen and by Senator Bumpers that seeks to lift the restrictions on the Legal Services Corporation.

Granted, there is a fig leaf which seeks to differentiate between what Senator Domenici has done and what they are doing, and that fig leaf is that it allows them to do these things if anyone asks them to do it in a written request.

Mr. President, that is obviously going to happen.  This amendment is going to eliminate the restrictions in the Domenici amendment, and my colleagues who offered this amendment both voted for the Domenici amendment.

So, what we are saying here is we had a debate about killing the Legal Services Corporation.  That was successful in committee.  An amendment was offered on the floor that said, "OK, we'll give them this money, but only under strict limitations to see that they do what their mandate is."

That amendment was adopted.  As far as I know, all the supporters of this amendment voted for it.

Then we came in and added another $31 million to Legal Services Corporation in this bill, and now we are going back and lifting the restrictions so that the Legal Services Corporation will be able to spend the money on lobbying largely unencumbered and can, in fact, get back into exactly the kind of activities that the Domenici amendment at least claimed to prohibit.

Could the Domenici amendment have been adopted had this provision been part of it?  My guess is it could not.

I do not know where the votes are on this.  I am opposed to the Legal Services Corporation because I think it is a runaway Government program which spends entirely too much time and energy and money promoting political and social causes that are not part of its mandate.  We live in a great free country.  If someone wants to promote their views and philosophy and values, they have a right to do it, but they do not have a right to do it with the taxpayers' money.

I thought we had restrictions that were reasonable under the Domenici amendment.  We are not in the process of lifting those restrictions.  I am strongly opposed to this amendment and hope to see it defeated.

Mr. BUMPERS.  Mr. President, if I may have the attention of the Senator from Texas for a moment, there is no point belaboring this issue.  I want to make three or four salient points.

First, the 19 restrictions that were put on the Corporation's grantees are not touched in this amendment.  They are still intact.  Many of them deal with lobbying.

Second, no Federal funds can be used to carry out the actions permitted by this amendment.  Only non-Federal funds received by a grantee may be used.

Third, the request has to come from a legislator, a Member of Congress, or an agency to a grantee.  Let me give the Senator from Texas this illustration.

Let us assume that in the State of Texas the legislature thinks that the Legal Services Corporation's grantees in that State are doing a super job, but the Federal funds have been cut off, we have reduced Legal Services Corporation funding.

Let us assume that the Texas State Legislature wants to give a few million dollars to some of the Legal Services Corporation grantees, but before doing so, they would like for some of those people to come in and testify as to what their activities have been and maybe limit the use to which they can put the money the legislators propose to give them.

First, they have to make a request, we will say, of the Dallas grantees, Legal Services of Dallas.  If the State Legislature of Texas or a legislator or a committee wants to ask that grantee to come in, they would have to direct it in writing and the grantee would have to respond to that specific request, and only money that the grantee had generated on its own(not Federal money, money of its own(could be used to answer a written inquiry.

It seems to me almost ludicrous to say we are not going to allow a committee of Congress or a State legislative committee or a Senator or a State legislator to get information that they need to make these decisions, particularly when the grantees are using their own money.

What kind of a fix would we be in here?  The Legal Services Corporation can come in and testify before the Senator's committee and tell him why they think they need more money, but a grantee could not.  The Senator from Texas, as chairman of this committee, can write to the head of the local Legal Services provider in Dallas and say, "Please come forthwith before my committee and testify."

As the bill is drafted, even if he submitted it in writing, they could not honor that request.

I sit on the Appropriations Subcommittee that able Senator from Texas chaired.  I was there when the debate took place about how much we were going to give the Legal Services Corporation, and I, indeed did support Senator Domenici's amendment.  I never heard of such unintended consequences.

All Senator Cohen and I are doing is trying to redress a problem that believe the Senate did not intend to cause.  Our amendment does not in any way allow grantees or the corporation to do anything to avoid complying with those 19 specific restrictions.  I hope the Senator from Texas will reconsider.

Mr. GRAMM.  Mr. President, let me remind my colleagues that the restrictions imposed in the Domenici amendment applied to all funds at the Legal Services Corporation, not just taxpayer funds.  We have spent years debating this issue when the Legal Services Corporation has gotten involved in labor disputes, when the Legal Services Corporation has gotten involved in the politics of disputing election dates, when the Legal Services Corporation has become involved, basically, in political and partisan causes.

It has often reminded me of an analogy you might have of the pastor of the First Baptist Church going to the Baptist student union and he discovers a brothel in one of the back rooms.  The argument that would be made by the Senator from Arkansas is, "Well, it just so happens that we didn't use the money from the Baptist Church for that room.  Actually, only 80 percent of our budget comes from the Baptist Church, and that room was not part of the funds that come from the Baptist church, and the electricity it used, and the natural gas for hearing were not part of that budget."

The point is, no pastor would ever buy into that logic.  So when the Domenici amendment was offered, it recognized this problem and said, "If you take taxpayer money, your job is to represent poor people, your job is not advocating political causes."

That was the purpose of the Domenici amendment.

If our colleagues from Arkansas was willing to limit this to simply appearing before committees to ask for money, I might be willing to agree to that.  But clearly he is not going to agree to that limitation.  When you allow the Legal Services Corporation to be involved in all of these activities based on a written request, what you are doing is circumventing the limitations that we imposed in the Domenici amendment.

So, we first get the money by saying we are going to restrict the activities, and then we come back in a second amendment and we take the restrictions off.  It seems to me that those who voted for the Domenici amendment basically had put together a deal that they wanted the money, the money was supposed to go to help poor people get legal services, and they were willing as part of that to have strict limits on what the Legal Services Corporation could do with its money.  It could not lobby, it could not be involved in political activities.  There were a series of other restrictions that were included, including restrictions not just on the Federal money but all money commingled with it.  We are not seeing an effort to undo that.  I am opposed to it.  I think this is bad policy.  I do not know where the votes are, but if this amendment is voted on, and I intend to vote against it.

Mr. BOND.  That amendment has already been filed.  I understand that it has been cleared on both sides.  It is an amendment to permit recipients of Legal Services Corporation grants to use funds derived from non-Federal sources to testify at legislative hearings, or to respond to requests for certain information.

As I understand it, this amendment is acceptable to both sides.  Therefore, it will not require a roll call vote.  I assume that we can move to a voice vote to adopt this amendment.

Mr. CRAIG.  Mr. President, I rise to express my serious concerns with the COHEN-BUMPERS amendment regarding the ability of Legal Services Corporation grantees to testify on legislation or rulemaking before Federal, State, or local government bodies.  I will not block this amendment at this time, but I think this is a topic worthy of greater deliberation and one that should be revisited.

Earlier today, I offered an amendment, which was accepted on both sides, that was prompted by the oft-reported tendency of LSC grantees to exceed the bounds of the law, of its own rules, and of appropriate behavior in pursuing agendas that are often political or ideological , and not oriented toward providing legal services.

The Senate had a significant debate over LSC funding during our original consideration of the Commerce-State-Justice appropriation bill because of this very issue.

Even in rejecting the Appropriations Committee's recommendation to replace the current LSC system with block grants to the States, the Senate still voted, in adopting the Domenici amendment, to try to focus the activities of LSC grantees on their mission to provide legal representation to the needy in legal proceedings.  That is the only LSC-grantee activity that the Federal Government has any business funding, directly or indirectly.  Political and policymaking advocacy clearly are(and ought to be(considered inappropriate.

In this area and others, the Senate has come down firmly against Federal subsidies for lobbying and advocacy.  Three times last year, the Senate adopted different Simpson-Craig amendments along these lines that related to Federal grants, in general.  The one that became law, in the Lobbying Disclosure Act of 1995, prevents any Federal grants, awards, or loans from going to IRS 501(c)(4) organizations that engage in lobbying activities.

The Senate has been building this record on indirect subsidies of lobbying and advocacy for two reasons: First, the public should not be forced to subsidize political and policymaking advocacy on behalf of special interests, and second, dollars are fungible.

Most LSC grantees take money from multiple sources.  It all gets mixed in one pot.  The more you put in the pot from any source, the more you subsidize every item in that grantee's agenda, including those that Federal dollars should not support.

I supported the block grant approach to provide legal aid because local control generally leads to better oversight.  Even in the Domenici amendment, which was a compromise, there were provisions designed to address the concern that we lack adequate oversight and accountability when it comes to how LSC grantees use their funds.

I understand the balance that the authors of this amendment believe they are striking, and I am not unsympathetic.  There are some matters on which it would be appropriate for LSC grantees to offer testimony or information, in a way that is directly relevant to their mission to provide legal representation to the needy.

However, I think there is a risk here that this amendment may enable what is essentially lobbying.  I don't believe the Senate wants LSC grantees to use Federal dollars to free-up non-Federal funds to pay for activities we don't want supported by Federal dollars.  An indirect subsidy is as real as a direct one.

This is an issue that deserves more lengthy and serious debate, and this language deserves closer examination and possibly fine-tuning than can be given in the final rush to finish a 780-page omnibus appropriations bill.  I look forward to that process.



Part 1612(Regulations
�45 CFR (1612.3(b), 62 FR 19405 (April 21, 1997).


�45 CFR (1612.2(d), 62 FR 19405 (April 21, 1997).


�It is important to note that recipients may not, however, directly assist clients in participating in agency rulemaking proceedings, such as drafting comments or testimony for clients to present in an administrative rulemaking proceeding.  Moreover, as the Supplementary Information indicates, "providing advice does not authorize recipient staff to prepare testimony for their clients or to conduct formal training sessions for client on how to participate in lobbying or rulemaking."  62 FR 19402 (April 21, 1997).


�See 45 CFR(1612.5(c)(6), 62 FR 19402 (April 21, 1997).


�45 CFR (1612.6(e), 62 FR 19405 (April 21, 1997).


�45 CFR (1639.5, 62 FR 30763 (June 5, 1997).


�45 CFR 1612.2(e), 62 FR 19405 (April 21, 1997). 


�45 CFR(1612.6(a), 62 FR 19405 (April 21, 1997).  Negotiated rulemaking is a process by which stakeholders or parties interested in the outcome of a particular rulemaking process are formally invited to meet with agency officials to develop a proposed rule. 


�45 CFR 1612.10(b), 62 FR 19406 (April 21, 1997).


�45 CFR (1612.3(a), 62 FR 19405 (April 21, 1997). 


�However, if a recipient transfers LSC funds to a pro bono program, bar association or private attorney as part of the recipient's PAI program, then the LSC funds may not be used to lobby, but the other funds of those PAI attorneys or entities may be used to lobby.


�45 CFR 1612.4, 62 FR 19405 (April 21, 1997).


�45 CFR (1612.2(a)(2), 62 FR 10404 (April 21, 1997). . 


�45 CFR (1639.5, 62 FR 30763 (June 5, 1997).


�45 CFR(1612.5(b), 62 FR 19405 (April 21, 1997).


�45 CFR(1612.5(c), 62 FR 19405 (April 21, 1997).


�45 CFR(1612.6(d), 62 FR 19405 (April 21, 1997).


�See 45 CFR (1612.5(c)(4), 62 FR 19405 (April 21, 1997) .  


�See discussion at 62 FR 19402 (April 21, 1997).


�Under the interim rule, LSC also specified that non-LSC funds could be used to testify before or make information available to commissions, committees or advisory bodies.  This provision was removed from the final rule because LSC believed that “there was no need to single out this particular activity from the more general listing of activities that could be undertaken in response to such a written request....[LSC] did not intend, however, to restrict [such participation]...provided that [it]...is consistent with the requirements of this section.”  See discussion at 62 FR 19402 (April 21, 1997).


�45 CFR 1604 regulates the outside practice of law and precludes representation by full-time attorneys employed by a recipient on behalf of eligible clients unless the clients fell within one of three exceptions: the client was a close friend, a family member, or a community or charitable group (such as a church or Boy Scouts).   


�See 45 CFR 1611.6.  Under 1611.6, a recipient may use non-LSC funds to represent any group regardless of income or client make-up.    


�Recipients may not represent a client or refer the client to another recipient as the result of in-person unsolicited advice to obtain counsel or take legal action.  See 45 CFR 1638, 62 FR 19422 (April 21, 1997).  However, recipients may “provide information regarding legal rights and responsibilities or [provide] information regarding a recipient’s services and intake procedures through community legal education activities such as outreach, public service announcements, maintaining an ongoing presence in a courthouse to provide advice at the invitation of the court, disseminating community legal education publications, and giving presentation to groups that request it...” or similar activities. Section1638.4(a).     


�45 CFR 1610.8, 62 FR 27700 (May 21, 1997). 


�The Senate Committee wrote that recipients may "advise poor people aggrieved by particular problems of the advantages and disadvantages of organizing to foster joint solutions to common problems."  S. Rep. No. 172, 98th cong., 1st Sess. At 18.  The Senate and House intended to allow the same activity.  An attorney is obligated to explain the advantages and disadvantages of any action the attorney recommends.


29It is possible that a welfare rights group could be characterized as a charitable or community organization for which recipient staff may seek permission of the project director to engage in uncompensated outside practice of law under Part 1604.  However, we strongly advise against this practice.





