
   
 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re:        Chapter 11 
        
PARKVIEW APARTMENTS NON-PROFIT  Case No. 05-57708 
HOUSING,       
        Hon. Phillip J. Shefferly 
     Debtor.  
        
        
__________________________________________ 
 
JOINT REPLY OF DEBTOR AND CHUN TAI HOLDING LLC TO C REDITOR-
RESIDENT’S RESPONSE TO DEBTOR’S MOTION FOR ORDER APPROVING 

SALE TO CHUN TAI HOLDING, LLC  

 
Parkview Apartments Non-Profit Housing (the “Debtor” or “Parkview”) and 

Chun Tai Holding LLC (“CHT”) 1, by and through their below-signed counsel, for their 

Joint Reply to the alleged Creditor-Resident’s Response to Debtor’s Motion for Order 

Approving Sale of Parkview Apartments to CHT (the “Objection”), states: 

I.  INTRODUCTION 

CHT is the only viable bidder for Parkview Apartments and has agreed to 

purchase the Debtor’s property (the “Property”) for an amount well above the amount of 

Parkview’s secured debt providing for a possible distribution to unsecured creditors 

which will be otherwise unavailable in this bankruptcy case.  Without this sale Debtor 

will not have the ability to make distributions to unsecured creditors, and the estate would 

clearly be insolvent.  Five tenants, as individuals and not on behalf of any of the other 

tenants at the Property, have filed an objection to this sale (Sharon Rutledge, Lula 

                                                 
1 CHT is a creditor of the estate.  See Notice of Transfer of Claim No. 7 Pursuant 

to Federal Rule of Bankruptcy Procedure 3001, filed March 17, 2006 (Docket No. 117). 



 2 
 

 

Hampton, Nachelle Johnson, Taura Cheatam and Phyllis Davis (the “Five Tenants”)) 

based on general objections that they have special rights as low-income project tenants 

that are being violated, rights apparently beyond those that are afforded to tenants under 

section 365(h) of the Bankruptcy Code. 

The Five Tenants do not have any “interests in [the] property” as contemplated in 

section 363(f), sufficient to object to the sale, but to the extent such interests exist, the 

proposed sale of the property does not impair those rights.  Even if the sale did impair 

those rights, this Court should authorize the sale of the property over the Five Tenants 

objection pursuant to sections 363(f)(1), 363(f)(4), and 363(f)(5).  Furthermore, even if 

such interests were impaired by the sale and not subject to the above-mentioned 

subsections of section 363(f), the Five Tenants’ objection should nevertheless be 

overruled because it seeks to keep this property in limbo while it is in an advanced state 

of deterioration, threatening the health and safety of the other residents whose interests 

the Five Tenants claim disingenuously to represent.  See Exhibit G, complete list of 

tenants of Property, by unit.2  Finally, the Five Tenants are an extreme minority of 

tenants, and their desires should not up-end a clear, objective solution to the problems 

suffered by most or all of the tenants at the Property.  

At the April 28, 2006, hearing (the “Hearing”), representatives for Debtor, CHT 

and HUD each stated there was an agreement among these parties for this sale.  That 

Agreement was reflected in the April 27, 2006 letter agreement prepared by the 

Department of Justice.  See Exhibit H.  However, on May 4, 2006, the Department of 

Justice issued another letter stating there was an impasse.  See Exhibit I.  CHT and the 

                                                 
2 Continued from Motion for Order Approving Sale, Docket No. 133, attaching 

Exhibits A-F. 
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Debtor are at a loss as to what that impasse might be.  Through its counsel on May 4th, 

CHT responded that the only impasse was the timeliness of HUD’s internal processing. 

See Exhibit J.  Nonetheless, CHT is prepared to proceed with the sale as originally 

requested in Debtor’s Motion seeking court authorization to sell the Property to CHT for 

$2.6 million over a lack of agreement and objections by HUD.  There are no legal 

barriers to the Court’s approval of the sale to CHT, a sale that is clearly in the best 

interest of the estate. 

II.  FACTS 

The Debtor owns and operates a 144-unit, low to moderate income housing 

complex in Ypsilanti, Michigan (the “Property”) which it has operated since the early 

1970’s.   

The Property is the subject of a Federal National Mortgage Association 

(“FNMA”) loan secured by a mortgage (“Mortgage”) (attached hereto as Exhibit K) 

insured through the Department of Housing and Urban Development (“HUD”).  The 

Mortgage contains a rider with a limited ability to prepay the mortgage without HUD 

approval, for example in the event of homeownership or if the borrower becomes a 

limited dividend mortgagor.  In no case was the original deal that HUD have unfettered 

discretion in allowing prepayment.  HUD paid the claim on that Mortgage and FNMA 

assigned the loan to HUD as lender. 

Prior to Debtor filing for Chapter 11, HUD alleged various defaults pursuant to a 

Regulatory Agreement between Parkview and HUD, and accelerated the Mortgage.  See 

Exhibit L, Statement of Multifamily Mortgage Account; see also Exhibit M, Notice of 

Default and Foreclosure Sale, at p. 2.   
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HUD initiated an administrative foreclosure process against Parkview in late 

April 2005 and advertised a foreclosure sale (the “Foreclosure Sale”) and foreclosed on 

the Property through the Multifamily Mortgage Foreclosure Act, 12 U.S.C. §3701 et seq. 

HUD conducted the Foreclosure Sale of the Property and accepted a bid of 

$2,600,000.00 from CHT on May 26, 2005.  Thereafter Debtor filed its Chapter 11 

proceeding on June 1, 2005 which stayed the closing of the Foreclosure Sale. 

On September 27, 2005, HUD filed its Motion for Relief From Stay (Docket No. 

57) (“Original HUD Stay Motion”).  

In the Original HUD Stay Motion, HUD stated that the “physical condition of the 

Project continues to decline due to Parkview’s persistent inability to perform necessary 

maintenance and repairs and to pay current operating expenses.”  Original HUD Stay 

Motion at p. 6. 

On December 5, 2005, tenants Sharon Rutledge, Nachelle Johnson, Lula Hampton 

and Taura Cheatham, and a purported tenants’ association, filed an injunction action in 

the U.S. District Court for the Eastern District of Michigan entitled Rutledge et al. v. 

Jackson, 05-CV-74605.  On February 6, 2006, HUD filed its Motion to Dismiss that 

action, stating that CHT had been selected as the successful bidder.  See Exhibit N.  

Inexplicably, HUD cancelled the sale on February 14, 2006, the day before the District 

Court was to hear HUD’s dispositive Motion.  See Exhibit O, Stipulated Amended Order; 

see also Letter to Director of HUD from counsel to CHT Regarding Termination of 

Foreclosure Sale, at Exhibit P. 

On March 21, 2006, the United States’ filed its Emergency Motion for 

Modification of Order Granting Relief from Automatic Stay to Give Secured Creditor 
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HUD Mortgagee Possession and to Authorize Renewed Foreclosure of Secured Debt 

(Docket No. 118), which CHT and Debtor have opposed.  On April 10, 2006 Debtor filed 

its Motion for Order Approving the Sale of Debtor’s Property to Chun Tai Holding, LLC 

Free and Clear of Liens, Claims, Encumbrances and Interests Pursuant to 11 USC § 363 

and Federal Rules of Bankruptcy Procedure 6004 and Without Transfer Taxes Pursuant 

to 11 USC § 1149 (Docket No. 133) (the “Sale Motion”).  On April 28, 2006, this court 

held the Hearing on the Motion to Sell .  At the hearing on the Sale Motion (the 

“Hearing”), the Debtor, CHT, and HUD described to the Court an agreement reached 

between those parties to, in relevant part, sell Parkview Apartments to CHT, which in 

turn would restore the Property to decent, safe and sanitary housing (a transcript of the 

Hearing was ordered on May 5, 2006).  CHT has agreed to execute a use agreement 

maintaining the Property as low-income housing, as currently exists under the HUD-

assisted mortgage, for the remaining 5 year term of the mortgage.  CHT has also agreed 

to renew the Housing Assistance Payments (“HAP”) Contract for 5 years.  In addition, 

Debtor, HUD and CHT agreed to payment of up to $200,000 from the sale price in cure 

costs for the Section 8 HAP Contract which would be placed in escrow for immediate use 

for upgrading the property.  However, with no explanation, HUD unilaterally believes 

there is an “impasse,” just as HUD unilaterally cancelled the prior Foreclosure Sale.   

The Five Tenants have been part of an effort to prevent the sale of the Property as 

it continues to deteriorate and as conditions arise that thwart the Debtor’s plans and any 

realistic opportunity to optimize recovery for the unsecured creditors in this bankruptcy 

case.  Four of the Five Tenants are substantially delinquent in their lease payments.  See 

Exhibit Q, Declaration of Shirley Miller, at para. 6.  Indeed, at least eleven (11) other 
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residents have stated in the declarations attached as Exhibits R-BB, that they are in favor 

of the sale and repair of the Property, and that the counsel for the Five Tenants do not 

speak for them.3   

III.  ARGUMENT 

A. Tenants Rights Are Specifically Addressed By Section 365(h) 

1. The Five Tenants’ Interests Are Protected Pursuant to Section 
365(h) 

The Objection asserts the purported rights of the Tenants “not to be evicted 

without good cause,” “to a lease that does not contain unreasonable terms and 

conditions,” “to engage in tenant organizing,” and to a “below-market rental rate.” See 

page 4 of the Objection.  Without conceding that the Five Tenants actually have any of 

these rights, these rights are clearly and intentionally protected by section 365(h), which 

is unaffected by the proposed sale of the Property.  Debtor and CHT, but possibly not the 

Five Tenants, are well aware of the protections afforded the tenants by section 365(h), 

and have not attempted to circumvent any such protections under the guise of a section 

363 sale.  Section 365(h) of the Bankruptcy Code states in relevant part that: 

(1) (A) If the trustee rejects an unexpired lease of real 
property under which the debtor is the lessor and-- 

. . . . 

         (ii) if the term of such lease has commenced, the 
lessee may retain its rights under such lease (including 
rights such as those relating to the amount and timing of 
payment of rent and other amounts payable by the lessee 
and any right of use, possession, quiet enjoyment, 

                                                 
3 See Exhibit R, Declaration of Fatoumata Camara; Exhibit S, Declaration of 

Judith Singh; Exhibit T, Declaration of D. Spencer Bryant; Exhibit U, Declaration of 
Dalion Thompson; Exhibit V, Declaration of Aggie Smith; Exhibit W, Declaration of 
Jennifer Ewing; Exhibit X, Declaration of Catherine Burrell; Exhibit Y, Declaration of 
Lester Palmer; Exhibit Z, Declaration of Lela Daniels; Exhibit AA, Declaration of David 
Williams; Exhibit BB, Declaration of Clyde Peterson. 



 7 
 

 

subletting, assignment, or hypothecation) that are in or 
appurtenant to the real property for the balance of the term 
of such lease and for any renewal or extension of such 
rights to the extent that such rights are enforceable under 
applicable non-bankruptcy law. 

      (B) If the lessee retains its rights under subparagraph 
(A)(ii), the lessee may offset against the rent reserved under 
such lease for the balance of the term after the date of the 
rejection of such lease and for the term of any renewal or 
extension of such lease, the value of any damage caused by 
the nonperformance after the date of such rejection, of any 
obligation of the debtor under such lease, but the lessee 
shall not have any other right against the estate or the 
debtor on account of any damage occurring after such date 
caused by such nonperformance. 

“It is a commonplace of statutory construction that the specific governs the 

general.”  Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384-85 (1992).  

Therefore, to the extent that the general provisions of section 363(f) speak to a tenant’s 

interest in a lease, section 365(h) governs over such provisions.  The court in In re 

Taylor, 198 B.R. 142 (Bankr. D. S.C. 1996) stated that: 

[I]nitially, § 365(h) specifically references the situation 
where the debtor is the lessor and with great particularity 
sets forth the rights and duties of the lessor and lessee while 
§ 363 does not. Additionally, the legislative history 
regarding § 365 evinces a clear intent on the part of 
Congress to protect a tenant's estate when the landlord files 
bankruptcy: 

“thus, the tenant will not be deprived of his estate 
for the term for which he bargained.”  Senate 
Report No. 95-989, 95th Cong., 2d Sess. (1978) 60 
reprinted in 1978 U.S. Code Cong. & Admin. News 
5787 at 5846. Accord, House Report No. 95-595, 
95th Cong., 2d Sess. (1977) 349 reprinted in 1978 
U.S. Code Cong. & Admin. News 5963 at 6306. 

In In re LHD Realty Corp., 20 Bankr. 717 (Bankr. S.D. Ind. 1982), which 

involved a lessor/debtor-in-possession seeking to terminate or modify a lease, the debtor 

urged the court to apply the doctrine of commercial impracticability and grant equitable 
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relief inconsistent with section 365(h).  The court, in finding that section 365 was the 

debtor's exclusive remedy, stated: 

It is the court's view that Congress' intent in enacting [§ 
365] was to make that section the exclusive remedy 
available to a debtor in an executory lease situation. In the 
name of equity the court cannot disregard the plain 
language of § 365 and the mandate of Congress embodied 
therein. 

In re LHD Realty Corp., 20 Bankr. at 719. 

This position was also reiterated in the Section-by-Section Analysis to the 1994 

Amendments to the Bankruptcy Code: 

This section clarifies section 365 of the Bankruptcy Code 
to mandate that lessees cannot have their rights stripped 
away if a debtor rejects its obligation as a lessor in 
bankruptcy. This section expressly provides guidance in the 
interpretation of the term "possession" in the context of the 
statute. The term has been interpreted by some courts in 
recent cases to be only a right of possession (citations 
omitted). This section will enable the lessees to retain its 
rights that appurtenant to its leasehold. The rights include 
the amount and timing of payment of rent or other amounts 
payable by the lessee, the right to use, possess, quiet 
enjoyment, sublet and assign. 

Bankruptcy Reform Act of 1994, Section-by-Section Analysis, 140 Cong. Rec. 

H10752-01 (Oct. 4, 1994). See also Precision Indust., Inc. v. Qualitech Steel SBQ, LLC 

(In re Qualitech Steel Corp.), 2001 U.S. Dist. Lexis 8328, 2001 WL 699881 (S.D. Ind. 

2001) (holding that the specific protection given lessees under § 365(h) controlled over 

the more general free and clear provisions of § 363(f)) and In re Downtown Athletic 

Club, 2001 WL 744126 (holding that § 365(h) applies only if the debtor retains the 

property and rejects the lease and § 363(f) applies to a sale free and clear). 

The Motion itself adopts the position that 365(h) governs in this context and does 

not purport to sell the Property free and clear of the Five Tenants’ rights as tenants under 
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section 365(h).  In fact, a Motion for Procedures for Assumption, Assignment or 

Rejection Certain of the Debtor's Lease and Executory Contracts (Docket No. 132) was 

filed to provide for a mechanism whereby the Debtor will either assume and assign or 

reject executory contracts and unexpired leases, including the tenant leases, a motion 

which the Five Tenants did not object to.  

B. The Five Tenants Do Not Have an Interest in the Property Under 
Section 363(f) 

Ignoring their rights under section 365(h), the Five Tenants’ object to the sale of 

the Property based on section 363(f).  Section 363(f) states that: 

The trustee may sell property under subsection (b) or (c) of 
this section free and clear of any interest in such property 
of an entity other than the estate, only if-- 

 (1) applicable non-bankruptcy law permits sale of 
such property free and clear of such interest; 

 (2) such entity consents; 

 (3) such interest is a lien and the price at which such 
property is to be sold is greater than the aggregate value of 
all liens on such property; 

 (4) such interest is in bona fide dispute; or 

 (5) such entity could be compelled, in a legal or 
equitable proceeding, to accept a money satisfaction of 
such interest. 

Under section 363(f), the threshold question for the Court is whether the Five Tenants 

have “any interest in such property.” 

1. The Five Tenants Have, At Best, General Unsecured Claims in the 
Bankruptcy Case. 

The purported “Creditor-Residents” (see page 1 of the Objection), referred to 

herein as the Five Tenants, have at best a general unsecured claim, and possibly no claim 

at all.  The Five Tenants have filed a proof of claim in the case, alleging claims based on 

their security deposits and alleged failures on the part of the Debtor to adequately 
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maintain the Property. See Exhibit CC, Five Tenants’ Proof of Claim.  The Five Tenants 

also stated in their Proof of Claim that “[t]his proof of claim is accompanied by a motion 

for class certification and a supporting brief.”  See page 2 of Addendum to Proof of 

Claim.  No such motion and brief were located on the docket. 

The Five Tenants do not have claims against the estate arising from their security 

deposits.  See page 2 of Addendum to Proof Of Claim.  In In re Center Apartments, Ltd., 

277 B.R. 747 (Bankr. S.D. Oh. 2001), the court held that tenants possessed title to their 

security deposits as opposed to a right to payment, and therefore tenants were denied 

their motion to form an official tenants’ committee.  See id. at p. 749 and cases cited 

therein.  Michigan law also provides that tenants retain title to their security deposits.  

See M.C.L.A. 554.605.  (“For the purposes of this act and any litigation arising 

thereunder, the security deposit is considered the lawful property of the tenant until the 

landlord establishes a right to the deposit or portions thereof as long as the bond 

provision is fulfilled, the landlord may use this fund for any purposes he desires.”)  

Moreover, the proposed Sale provides for the security deposits not presently in Debtor’s 

possession to be set aside from the sale proceeds. See Exhibit E, Asset Purchase 

Agreement, attached to the Sale Motion, at section 8.6(c). Without the Sale, which will 

fund the security deposit escrow, the tenant’s ability to obtain their security deposits is 

lost. 

The Five Tenants also state claims arising from Debtor’s alleged failure to 

adequately maintain the Property.  However, Debtor may have significant counter-claims 

against some of the Five Tenants for unpaid rent.  See Exhibit Q, para. 6.  Even if a 

portion of the Five Tenants’ claim arising from the alleged failure to adequately maintain 
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the Property is valid, such claims are clearly general unsecured claims, which are not 

afforded standing to object to sales of property under section 363(f).  See In Re White 

Motor Credit Corp., 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987) (discussed below).   

2. The Five Tenants Do Not Have an Interest in the Property 
Cognizable Under Section 363(f) 

As the Five Tenants hold, at best, general unsecured claims, some other interest 

must be demonstrated to claim a right to object under section 363(f). See In re White 

Motor Credit Corp, 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987) (discussed below).  The 

Five Tenants allege that, as tenants, they have some special interest in Parkview 

Apartments granted by federal statutory law. See page 4 of the Objection.  As 

demonstrated in section C, below, no such special interests exist.  However, even if such 

special interests did exist, such interests do not implicate section 363(f). 

In the Sixth Circuit, when parties in interest have alleged unsecured “interests” 

that are only tangentially related to property proposed to be sold pursuant to section 

363(f), courts have held that such “interests” are not interests for the purposes of section 

363(f), and are unaffected by a sale of property under section 363.  See In re Wolverine 

Radio Co., 930 F.2d 1132, 1147 (6th Cir. 1991), cert. dismissed, 503 U.S. 978, 112 S. Ct. 

1605, 118 L. Ed. 2d 317 (1992) (debtor's experience rating not an interest extinguishable 

under section 363(f), holding that “while [section 363(f)] provides that property may be 

sold ’free and clear of any interest in such property,’ we do not perceive the experience 

history of Wolverine as an “interest” that attached to property ownership so as to cloud 

its title”); In re White Motor Credit Corp, 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987) 

(holding that a sale of assets under section 363(f) is free and clear of “specific interests in 

the property being sold; liens for example.  General unsecured claimants including tort 
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claimants, have no specific interest in a debtor’s property.  Therefore, section 363(f) is 

inapplicable for sales free and clear of such claims.”); Jandel v. Precision Colors, Inc., 19 

Bankr. 415 (Bankr. S.D. Ohio 1982) (stock sale restrictions are not interests in property 

and stock cannot be sold free of those restrictions);4 see also In re Fleishman, 138 Bankr. 

641, 647 (Bankr. D.Mass. 1992) (right of first refusal is not an interest in property); In re 

Dartmouth Audio, Inc., 42 Bankr. 871 (Bankr. D.N.H. 1984) (franchise rights are not 

interest in property). 

Under the precedent established by White Motor and Wolverine, the Five 

Tenants’ asserted “right to notice and opportunity to comment on proposed changes” to 

their leases, and other interests as stated in their Objection, are not interests 

extinguishable under section 363(f). 

3. Even if the Five Tenants Have an Interest That is Impaired By the 
Sale, That Interest May Be Sold Free and Clear Pursuant to Section 
363(f) 

Even if the Five Tenants have an interest in the Property that is cognizable under 

section 363(f) and is impaired by the sale, the Property should be sold free and clear of 

                                                 
4   In In re Dow Corning Corporation, 198 B.R. 214 (Bankr. E.D. Mich. 1996), in 

the context of authorizing settlement agreements between Debtor and insurers that 
released tort claimants’ rights, the court held that “section 363 covers more situations 
than just sales involving liens.”  The court in Dow went on to authorize the settlement 
agreements free and clear of any tort claimant interest under section 363(f)(1) and 
363(f)(4), citing White Motor and Wolverine (supra) for the proposition that “estate 
property can be sold free and clear of existing claims which are derivative of the debtor’s 
rights in that property.” See Dow at p. 244-45.  However, in White Motor and Wolverine, 
those court actually held that the asserted claims were extinguished not because of 
section 363 but by force of the discharge of section 1141(c) bankruptcy court’s general 
equitable powers to permit the sale of assets free and clear of such claims.  See White 
Motor at p. 948-49 and Wolverine at p. 1150.  Note also that Colliers, at 3 Collier On 
Bankruptcy p. 363.06[1], reasons that the term “interest” in section 363(f) refers to more 
than in rem interests in property, noting that section 363(f)(3)’s specific reference to liens 
would be unnecessary if section 363(f) only covered liens and other secured claims.  
However, that reading of section 363(f) is perhaps inconsistent with the Sixth Circuit 
precedent as established in White Motor and Wolverine (supra). 
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such interest pursuant to section 363(f)(1), (4), and (5).  Under section 363(f)(1), the 

Property can be sold free and clear of an interest if “applicable non-bankruptcy law 

permits sale of such property free and clear of such interest . . . .”  Under section 

363(f)(4), the Property can be sold free and clear of an interest if “such interest is in bona 

fide dispute . . . .”  For all the reasons discussed in section C of this Reply, the Property 

may be sold free and clear of any such interest, and the asserted interests in the Property 

are subject to bona fide dispute. 

Under section 363(f)(5), the Property can be sold free and clear of an interest if 

“such entity could be compelled, in a legal or equitable proceeding, to accept a money 

satisfaction of such interest.”  Each resident is entitled to receive a tenant-based voucher 

protecting each resident.  Under the Tenant-Based Rental Assistance heading of HUD’s 

FY 2006 Appropriations Act, Title III of P.L.109-115, November 30, 2005, Congress has 

appropriated $15,573,655,725  for the activities and assistance related to tenant-based 

rental assistance.  Under this heading, Congress has provided for a division of the total 

funds available for various categories of tenant-based assistance.  One of these categories 

is to assist residents on assisted and subsidized projects and programs who could be 

negatively affected by various activities undertaken in connection with these projects and 

programs.  Congress has appropriated $180,000,000 for these various activities which 

include providing section 8 tenant-based assistance to families who are displaced due to 

the demolition or disposition of a public housing project and providing for enhanced 

vouchers pursuant to section 8(t) of the U.S. Housing Act of 1937 to families who have 

lost their project-based assistance through the prepayment of the FHA-insured mortgage 

on the project or the termination of the section 8 project-based housing assistance 
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payments contract.  After listing these various specific activities for which this 

$180,000,000 is being provided, Congress has provided that these funds can be used for 

“tenant protection assistance including replacement and relocation assistance”.  HUD has 

an existing practice of providing  vouchers to families living in FHA-insured projects 

who are negatively impacted by HUD’s actions to foreclose on an FHA-insured 

mortgage.  Indeed, the foreclosure package issued by HUD in this matter provided just 

such vouchers.  Under circumstances where HUD’s foreclosure on the property is not 

completed because the owner tenders payment in full, HUD has the legal authority to 

provide the eligible family tenant protection vouchers. 

C. No Federal Statutes Which Could Give the Five Tenants Any Right to 
Object are Being Violated By the Proposed Sale 

1. Nothing Prevents the Proposed Sale From Occurring, As The 
Affordable Housing Regulatory Scheme Favors Mortgage 
Repayment  

Beginning with the National Housing Act of 1934 and the U.S. Housing Act of 

1937, the United States has worked with the private sector to meet the affordable housing 

needs of lower income families.  Because Congress understood that the Federal 

government did not possess the resources to assure an adequate supply of affordable 

housing, its method was to use public sector initiatives.  The National Housing Act 

evolved to provide mortgage insurance against risk of default, mortgage interest 

subsidies.  The U.S. Housing Act provided public housing funds and in the 1960s, rental 

subsidies in private housing under Section 8 (42 U.S.C. § 1437f).  When Congress 

enacted the hallmark Housing Act of 1949, which declared as its goal a “decent home and 

a suitable living environment for every American family,” Congress explained the 

essential role of the private sector in meeting these requirements: 
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The policy to be followed in attaining the national housing 
objective hereby established shall be: (1) private enterprise 
shall be encouraged to serve as large a part of the total need 
as it can…. 

Housing Act of 1949, Pub. L. No. 81-171, § 2, 63 Stat. 413 (1949). 

(a) In enacting early mortgage insurance programs, Congress 
demonstrated its reliance on the private sector and 
recognized the need of an “exit strategy” to attract private 
investment. 

Mortgage insurance was one of the earliest and most successful tools Congress 

used to carry out the policy of maximum involvement of private enterprise to provide 

affordable housing.  The Federal government – through the Federal Housing 

Administration (“FHA”), its successor, the Department of Housing and Urban 

Development (“HUD”), and other Federal agencies – promised to pay mortgage principal 

and interest, to qualified mortgage lenders in the event of a default on the mortgage of an 

affordable housing project.  With essentially no credit risk, many lenders were willing to 

lend to such projects that they otherwise might have avoided.  From the Federal 

government’s position, mortgage insurance was a very cost-effective way to attract 

private funds and development talent:  in principal, Federal funds would only be spent in 

the event of a default – something that, with careful underwriting, should happen rarely.   

(b) Through the Section 236 program and other initiatives, the 
Housing and Community Development Act of 1968 
extended the public-private sector partnership. 

In the Housing and Urban Development Act of 1968, Pub. L. No. 90-448, 82 Stat. 

476 (1968)(the “1968 Act”), Congress reaffirmed the crucial role that the private sector 

would play in meeting these goals.  For example, in its policy declaration, the 1968 Act 

explained that “there exists in the public and private sectors of the economy the resources 

and capabilities necessary to the full realization of [the] goal” of providing decent 
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housing to these families. Id. (emphasis added).  Thus, Congress again sought to leverage 

a variety of assistance – subsidies, mortgage insurance, grants and other devices – to 

encourage the private sector to bring its enormous resources to bear.  

Among the important innovations introduced by the 1968 Act was the Section 236 

program, under Section 236 of the National Housing Act.  That program provided 

mortgage insurance for Debtor’s mortgage with HUD.  Under this program, HUD 

provided mortgage insurance but also provided Interest Reduction Payments to the 

mortgage lender to reduce interest costs from the amount that would be paid at the market 

rate to an amount that would be required if the mortgage carried an interest rate of one 

percent.  As the Senate explained, 

The assistance would be provided in the form of periodic 
payments to the mortgagee on behalf of the mortgagor 
which would serve to reduce interest costs on a market rate 
project mortgage. 

S. Rep. No. 90-1123 at 22 – 23 (1968) (emphasis added) (the “Senate Report”).  Of 

course, once HUD paid off the mortgage insurance claim to FNMA and accelerated the 

mortgage it no longer received this mortgage insurance or interest subsidy payments.  

The Section 236 program reflected an acute need to attract additional private 

funds to provide affordable housing.  This program also provided rental subsidy 

originally through a program known as Rent Supplement, which for most such properties 

were converted to Loan Management Set Aside (“LMSA”) Section 8 project-based 

Housing Assistance Payments (“HAP”) Contract.  24 C.F.R. Part 886, Subpart A. 

Congress understood the need for private owners to preserve the liquidity of their 

investments, realizing that owners would never participate in the 236 program if they did 

not retain the ability to leave it.  For example, Section 236 allowed nonprofit housing 
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providers to obtain insured mortgages for the full value of a project at the time of 

purchase, which could in turn be used to purchase an affordable housing project from a 

for-profit developer, allowing the seller “to realize a net amount out of the sales proceeds 

in many cases sufficient to recover its cash, land, and other investment and to retire the 

outstanding mortgage.”  S. Rep. No. 90-1123 at 25.  Here, the HAP Contract lapsed in 

October of 2005, and the Debtor has not received any HAP payments prior to and since 

that time. 

Assuring sufficient funds to allow non-profits to buy out for-profit owners was 

critical, Congress explained, because liquidity was central to attracting private sector 

participation: 

This will be especially useful in connection with the goal of 
attracting large amounts of private-equity money into the 
provision of low and moderate income housing through the 
establishment of national [housing] partnerships.  It will 
give the [for-profit] mortgagor a ready means of disposing 
of his project, thereby making his investment more liquid 
and attractive. 

Id. (emphasis added). 

This excerpt is crucial.  In enacting the Section 236 program, Congress 

understood that in order to attract private developers to enter the program, they 

had to assure them a way out of it – an “exit strategy.”  The Section 236 program – 

like other Federal housing programs – could not succeed if owners felt that they would be 

trapped in it.  This principal has remained a central concern of Congress in shaping 

housing policy. 

(c) In later legislation, Congress again protected the owners’ 
“exit strategy” even when it attempted to induce owners not 
to prepay their HUD insured mortgages. 
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In later years Congress recognized that many owners might choose, for a variety 

of reasons, to prepay their mortgages.  In response, Congress first adopted the Emergency 

Low Income Housing Preservation Act of 1987, Pub. L. No. 100-242, 101 Stat. 1877 

(1988) (reprinted at 12 U.S.C. §1715l) (“ELIHPA”) and later enacted Low Income 

Housing Preservation and Resident Homeownership Act of 1990 (“LIHPRHA”), both of 

which were designed to discourage prepayment of mortgages. See Cienega Gardens v. 

United States, 265 F.3d 1237, 1241 (Fed. Cir. 2001).   

(d) Legislation in 1996 further clarified and expressly 
guaranteed owners’ liquidity rights. 

Congress later reconsidered its approach in ELIPHA and LIHPRHA when it 

realized the expense that would be necessary to keep owners in the program.  By 1996, 

the funding for LIHPRHA incentives had decreased dramatically.  Thus, HUD was able 

to fund some, but not all, of the NHA properties whose remained in the NHA program.  

In the Housing Opportunity Program Extension Act, Pub. L. 104-120, 110 Stat. 834 

(1996)(“HOPE”) and Department of Veterans Affairs and Housing and Urban 

Development, and Independent Agencies Appropriations Act of 1997, Pub. L. 104-204, 

110 Stat. 2874 (1996) (the “1996 HUD Appropriations Act”), Congress restored the 

prepayment option that ELIPHA and LIHPRHA had all but eliminated. 

2. The Five Tenants Do Not Have a Generalized Housing Right In 
the Property That Would Prevent The Sale 

There is no general federal statutory, regulatory or other law that provides tenants 

with special housing rights.  Nor does the federal statutory and regulatory law pertaining 

to the Section 236 program provide any such right or interest.  

We do not denigrate the importance of decent, safe, and 
sanitary housing. But the Constitution does not provide 
judicial remedies for every social and economic ill. We are 
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unable to perceive in that document any constitutional 
guarantee of access to dwellings of a particular quality, or 
any recognition of the right of a tenant to occupy the real 
property of his landlord beyond the term of his lease 
without the payment of rent or otherwise contrary to the 
terms of the relevant agreement. 

See Lindsey v. Normet, 405 U.S. 56 (1972).  See also Reiner v. West Village Associates, 

768 F.2d 131 (2d Cir. 1985) (holding that tenants had no implied right of action under the 

National Housing Act, and that where HUD approved a retroactive rent increase, the 

tenants had “no valid expectation interest in the absence of rent increases....”) 

The Five Tenants cite to In re Capital West Investors, 186 B.R. 497 (N.D. Cal. 

1995), but this decision holds only that the court should not accept a reorganization plan 

that modifies the regulatory agreement over HUD’s objection.  This case is inapplicable 

here where HUD’s mortgage is to be paid in full and the Regulatory Agreement 

terminates by its own terms.  See Exhibit DD (copy of the Regulatory Agreement, 

wherein first full paragraph obligates the owner under the Section 236 statute and 

regulations for so long as the mortgage insurance is in effect or the Commissioner is the 

owner of holder of the mortgage).  

The Five Tenants also cite to In Re T.L. Welker, 163 B.R. 488 (N.D. Tx 1994), 

but that case is wholly inapplicable.  The Welker case addressed a specific statute, the 

LIHPRHA statute, discussed above.  At the time of the Welker decision, LIHPRHA 

prohibited prepayment of mortgages financed under section 236 of the National Housing 

Act.  LIHPRHA was amended in 1996 to remove its prepayment prohibition.  Hence, the 

statutory provision that was the impetus for the Welker decision was repealed and is not 

applicable to Debtor’s situation.   
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There is no bankruptcy case that the Five Tenants can point to which would 

prevent the ordinary operation of section 363 of the Bankruptcy Code, which authorizes 

the proposed sale of the Property and payment of the mortgage.  Rather, there are cases 

that directly support the Debtor’s authority to sell the Property.  See e.g. Water Gap 

Village, 99 B.R. 226, 230 (Bankr. D.N.J. 1989) (objection to sale after confirmation of 

plan denied.  “[T]he proposed sale of the Debtor’s assets is not a modification of 

[Debtor’s] Plan, but rather a method of accelerating and effectuating the Plan…”). 

3. The Five Tenants Do Not have a Particularized Housing Right 
That Would Prevent the Sale 

The Five Tenants state that the Regulatory Agreement and Section 250 of the 

National Housing Act provide some standing to contest the sale.  Neither of these sources 

support such a sweeping contention.  The Regulatory Agreement is a contract between 

the Debtor and HUD (or in some cases a local housing authority who acts in HUD’s 

place), to which the tenants are not parties.  The tenants are not parties to the Regulatory 

Agreement and are not third party intended beneficiaries.  See Reiner v. West Village 

Associates, 768 F.2d 31 (2d Cir 1985).  As the United States has argued in another case 

about prepayment of Section 236 mortgages, the consideration of the Regulatory 

Agreement and related documents are considered separate from one another in this 

contractual scheme. See Cienega Gardens, et al v. United States, 194 F.3d 1231 (Fed. Cir. 

1998). 

Neither is Section 250 implicated here, which  provides: 

During any period in which an owner of a multifamily 
rental housing project is required to obtain the approval of 
the Secretary for prepayment of the mortgage, the Secretary 
shall not accept an offer to prepay the mortgage on such 
project or permit a termination of an insurance contract 
pursuant to section 1715t of this title unless-- 
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(1) the Secretary has determined that such project is no 
longer meeting a need for rental housing for lower income 
families in the area; 
 
(2) the Secretary (A) has determined that the tenants have 
been notified of the owner's request for approval of a 
prepayment; (B) has provided the tenants with an 
opportunity to comment on the owner's request; and (C) has 
taken such comments into consideration; and 
 
(3) the Secretary has ensured that there is a plan for 
providing relocation assistance for adequate, comparable 
housing for any lower income tenant who will be displaced 
as a result of the prepayment and withdrawal of the project 
from the program. 

Under their agreement (see Exhibit H), HUD had asked, and CHT had agreed, to protect 

low income usage for what would have been the remaining term of the Section 236 

mortgage, had HUD not accelerated the mortgage.   

Further, the Five Tenants are further protected under Section 250 as they have 

received notice via the Debtor’s Motion to Sell and the Debtor’s Motion for Procedures 

to Assume and Assign, of which complete copies were served on each and every tenant 

of Parkview by first class mail. See Rubanentko v. Martinez, 2002 U.S. Dist. LEXIS 

24740 (E.D. Cal. 2002).  As to the remaining requirement of Section 250, there is no 

need to provide a plan for relocation of tenants, as CHT had agreed to continue to provide 

low to moderate income housing on the property. 

Section 250(a) was enacted in 1983 under Pub. L. 98-181, after the date of the 

mortgage in question here.  Section 250 imposed new obligations on the Mortgage by 

creating new prepayment conditions.  The statutory imposition of new obligations on the 

operation of a HUD-assisted property constitutes a breach of contract. See Cuyahoga 

Metropolitan Housing Authority v. United States, 57 Fed. Cl. 751 (Ct. Fed. Cl. 2003) 
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(law shifting burden from HUD to owner to determine rent comparables held improper 

breach). 

More importantly, the Debtor is not seeking to prepay the existing mortgage, but 

to pay it off after its maturity date because HUD has already accelerated the mortgage. 

See Exhibits L & M.  Once a lender accelerates the debt, the lender, by definition (in 

Michigan and generally), advances the maturity date “so that prepayment thereafter is not 

prepayment but instead is payment made after the maturity.”  See Eyde Brothers 

Development Company v. The Equitable Life Assurance Society of the United States, 

697 F. Supp. 1431, 1436 (W.D. Mich 1988), citing Matter of LHD Realty Corp., 726 

F.2d 327, 330-331 (7th Cir. 1984).  HUD, doing business as a lender and mortgage 

insurer, is subject to the same black letter law. See Franconia Associates, et al v. United 

States, 536 U.S. 129, 141 (2002) (decision reviewing federal housing laws and stating 

“’When the United States enters into contract relations, its and duties therein are 

governed generally by the law applicable to contracts between private individuals’”), 

citing Mobil Oil Exploration & Producing Southeast, Inc. v. Unites States, 530 U.S. 

604,607 (2000). 

HUD has demanded performance, that is, payment in full, and any imposition of 

Section 250 that prohibits accepting payment creates a condition interfering with the 

demanded performance.  HUD is both demanding payment and refusing it, which must 

be viewed as arbitrary and capricious under the Administrative Procedures Act, 5 U.S.C. 

Section 551 et. seq. See Burlington Truck Lines v. United States, 371 U.S. 156 (1962).5  

                                                 
5 Furthermore, to the extent that HUD concludes that Section 250 is not satisfied, 

HUD cannot come to any conclusion because there is not administrative record on which 
to base that conclusion 
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Moreover, under the Multifamily Foreclosure Act, at 12 USC 3709(3)(A), entitled 

“Presale reinstatement,” the foreclosure commissioner shall withdraw the security 

property from foreclosure and cancel the foreclosure sale in a few instances.  In this case, 

the most relevant instance appears in subsection (3)(A) of this section.  This subsection 

provides that “in the case of a foreclosure involving a monetary default, there is tendered 

to the foreclosure commissioner before public auction is completed the entire amount of 

principal and interest which would be due if payments under the mortgage had not been 

accelerated.” 

The Five Tenants cite to Swann v. Gastonia, 675 F.2d 1342 (4th Cir. 1982), and 

Davis v. Mansfield Metropolitan Housing Authority, 751 F.2d 180 (6th Cir. 1989), neither 

of which are National Housing Act cases.  These cases center on the U.S. Housing Act 

and its Section 8 program.  While the National Housing Act provides for mortgage 

insurance and subsidy and is implemented through the Regulatory Agreement, the U.S. 

Housing Act provides for rental subsidy and is implemented through the HAP Contract.  

None of the Five Tenants have made any showing that they receive any benefit under the 

HAP Contract.  Furthermore, the HAP Contract has expired by its own terms.  See 

Exhibit EE, Expired HAP Contract. 

D. The Objection to the Sale Will Only Further Harm Tenants 

The Parkview Complex is in an advanced state of deterioration.  At the same time, 

there is no viable sale alternative at hand.  Yet, these Five Tenants and their 

representatives purport that some or even all tenants seek to remain in this state of 

disrepair.  The purported sale alternative from the Ypsilanti Housing Commission 

(“YHC”) is more than one year old.  The YHC proposal is also inferior in every way to 

the offer pending from CHT, and most notably is a $2 million proposal that has not been 
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acceptable to other parties, as compared to CHT’s $2.6 million plan.  As noted by the 

Five Tenants on page 2 of their Objection, YHC was unable to raise sufficient capital to 

purchase and repair Parkview in early 2005, so HUD conducted a foreclosure sale under 

the Multifamily Foreclosure Act, and CHT was the high bidder in open competition.  

Finally, the YHC proposal is subject to approval by the City Council of Ypsilanti, and 

there is no indication that YHC would receive such approval. 

The Five Tenants constitute a handful of residents in the Parkview Apartments 

complex, which has 144 units.  The Five Tenants have sought, for some time, to block or 

control the redevelopment of Parkview Apartments, but without apparent regard for the 

deteriorating condition and the interests of the numerous other tenants of the Property.  

Attached to Exhibit N, Declaration of Shirley Miller, are photographs of the current, 

deteriorating conditions that Debtor and CHT are attempting to remedy with this sale.  

Denial of the Sale Motion will inevitably lead to further deterioration and continue to 

threaten tenant health and safety.  See also Declaration of Warnie L. Williams, at Exhibit 

FF (regarding significant increase of criminal activity at the Property since the Petition 

Date.) 

Furthermore, while this court indicated at the Hearing that it would have 

dismissed this case had it been asked to do so earlier, that was, of course, prior to a $2.6 

million offer to purchase the Property, which is the only opportunity in this case to make 

a possible distribution to unsecured creditors, which would represent a significant 

fulfillment of a fundamental tenant of the Bankruptcy Code, e.g. to distribute the assets at 

a Debtor’s estate.  The Bankruptcy Code is intended “to enforce a distribution of the 

debtor’s assets in an orderly manner in which the claims of all creditors are considered 



 25 
 

 

fairly, in accordance with established principles rather than on the basis of inside 

influence or economic leverage of a particular creditor.”  H.R. Rep. No. 103-835, at 33, 

reprinted in 1994 U.S.S.C.A.N. 3340-, 3341.  See also BFP v. Resolution Trust 

Corporation, 511 U.S. 531, 536 (1994) (dissent, Scalia, J.) (noting that the policies of the 

Bankruptcy Code are “obtaining a maximum and equitable distribution for all creditors 

and ensuring a ‘fresh start’ for individual debtors, which the Court has often said are at 

the core of federal bankruptcy law.”) 

E. Smears on Emmanuel Ku are Unwarranted and Inappropriate 

The Five Tenants introduced an affidavit of a New York City employee to attempt 

to discredit CHT.  In the Rutledge v. Jackson suit, the Five Tenants argued that a federal 

statute, Section 219 of Pub. L. No. 108-199, 118 Stat. 397 (Jan. 23, 2004), Consolidated 

Appropriations Act of 2004, prevented such sale to Emmanuel Ku.  However, that is 

patently false.  As explained in the government’s Motion to Dismiss, Exhibit N attached 

hereto, it was clearly demonstrated that the statute in question was not in effect.  Even if 

it was in effect, it did not apply here, where a New York City employee was making 

statements relating to a sale of a property in another State.  HUD later withdrew that sale 

because the interminable delay was allowing the property to deteriorate, placing the 

residents in jeopardy.   

Nonetheless, the Five Tenants have harmed Mr. Ku’s reputation and provided 

information out of any appropriate context (information apparently obtained from HUD, 

a governmental agency which is continuing to request and analyze information regarding 

the incident in order to make an informed decision regarding any possible action in 

response to the incident).  Attached hereto is a Declaration from Emmanuel Ku, Exhibit 

GG, addressing the issues the Five Tenants raise as to his record.  See also Letter to HUD 
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from Counsel to CHT Regarding Incident in Birmingham, Alabama, and final page 

thereof, a Letter to Mr. Ku’s staff from the City of Birmingham, Alabama Fire & Rescue 

Service Department, at Exhibit HH. 

Although the Debtor does not have any personal knowledge as to the allegations 

against Mr. Ku, Courts should make decisions based upon facts, not rumor, innuendo, 

wild allegations or personal smears.  The Debtor does not believe that the Five Tenants 

have provided any support for their allegations nor should such allegations constitute a 

basis for denial of the Debtor’s Motion. 

IV.  CONCLUSION 

WHEREFORE, the Debtor and CHT, a creditor of the Debtor, respectfully 

request that the Objection be overruled and that the Debtor’s Motion for Order 

Approving the Sale of Debtor’s Property to Chun Tai Holding, LLC Free and Clear of 

Liens, Claims, Encumbrances and Interests Pursuant to 11 USC § 363 and Federal Rules 

of Bankruptcy Procedure 6004 and Without Transfer Taxes Pursuant to 11 USC § 1149 

(Docket No. 133) be granted. 

     Respectfully submitted, 
 
     CHARLES J. TAUNT & ASSOCIATES, PLLC 
 
 
    By: /s/ Erika D. Hart____________________ 
     Charles J. Taunt (P24589) 
     Erika D. Hart (P67457) 
     700 East Maple Road, Second Floor 
     Birmingham, MI  48009 
     (248) 644-7800 
     ehart@tauntlaw.com 
 
     Counsel for the Debtor 
 
     and 
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     DYKEMA GOSSETT PLLC 
 
 
    By: /s/ Brendan G. Best_________________ 
     Sheryl L. Toby (P39114) 
     Brendan G. Best (P66370) 
     39577 Woodward Ave., Suite 300 
     Bloomfield Hills, MI  48304 
     (248) 203-0700 
     stoby@dykema.com 
     bbest@dykema.com 
 
     and 
 
     NIXON PEABODY LLP 
 
    By: /s/ Richard M. Price_________________ 
     Richard M. Price 
     401 9th Street, N.W., Suite 900 
     Washington, D.C.  20004 
     (202) 585-8000 
     rprice@nixonpeabody.com 
 
     Co-Counsel For Chun Tai Holding, LLC 
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