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San Francisco Advocates 
Respond to Operating Subsidy  

Funding Crisis
Public housing agencies (PHAs) across the nation have 

been scrambling to respond to the new operating subsi-
dies formula being used by the Department of Housing 
and Urban Development (HUD). But the success of local 
advocates in the San Francisco area demonstrates that 
strategic cooperation can net gratifying results—even on 
a topic that may seem too esoteric to attract the interest of 
elected representatives or the media.

On June 23, 2006, all PHAs nationwide, including the 
San Francisco Housing Authority (SFHA), were told by 
HUD that there was a $600 million shortfall in the oper-
ating subsidy account, of which $283 million was due to 
increases in the cost of utilities. As a result, SFHA would 
receive only 85.5% of needed funding retroactive to Janu-
ary 1, 2006.� It was anticipated that SFHA would receive 
$26,544,137 for 2006, $1,427,629 less than it would have 
received if it were funded at the amount representing 
92% of need.� On September 22, 2006, HUD posted on its 
website a notice that the proration percentage for Fiscal 
Year (FY) 2006 is now 86.02%.�

The amount of operating subsidies that a PHA 
receives is determined by a formula which is set forth 
in HUD regulations.� For FY 2006, all PHAs nationwide 
were originally told that they would be funded at 92% of 
need.� For example SFHA received an initial allocation of 
$13,985,883 for the first six months of 2006 for an operating 
subsidy for 6114 units of public housing.

The National Picture: All PHAs

Underfunding of operating subsidies will continue 
into FY 2007. The President requested funding for oper-
ating subsidies at $3.564 billion, which is the same level 
as FY 2006. The Administration stated in the supporting 
documents to the FY 2007 Budget that this level of fund-
ing was calculated at 85.5% of the formula need. Because 
of the unplanned for or unanticipated shortfall in fund-
ing for FY 2006 due to utility increases, plus anticipated 

�See, e.g., Letter from Elizabeth A. Hanson, Dep. Asst Sec., REAC to 
Gregg Fortner, Executive Director SFHA (June 23, 2006).
�This reduced level of funding provides approximately $362 per unit 
per month.
�Operating Fund Program Explanation of Final Proration Percentage for 
CY 2006, at http://www.hud.gov/offices/pih/programs/ph/am/of/ 
2006prorationexpl_sept06.pdf (Sept. 22, 2006).
�Revisions to the Public Housing Operating Fund Program, Final Rule, 
79 Fed. Reg. 54,984 (Sept. 19, 2005) (to be codified at 24 C.F.R. pt. 990). 
�See, e.g., Letter from Elizabeth A. Hanson, Dep. Asst. Sec., REAC to 
Gregg Fortner, Executive Director SFHA (Jan. 3, 2006) (proration of 
91.96%), available at http://www.hud.gov/offices/pih/programs/ph/
am/of/obletters/ca.pdf. 

The Housing Law Bulletin is published 10 times per year by the 
National Housing Law Project, a California nonprofit corporation. 
Opinions expressed in the Bulletin are those of the authors and 
should not be construed as representing the opinions or policy of 
any funding source.

A one-year subscription to the Bulletin is $175.
Inquiries or comments should be directed to Eva Guralnick, 

Editor, Housing Law Bulletin, at the National Housing Law Project, 
614 Grand Avenue, Suite 320, Oakland, CA 94610, Tel: (510) 251-
9400 or via e-mail to nhlp@nhlp.org

Cover: San Francisco Supervisor Tom Ammiano 
addresses a crowd of advocates, public housing 
residents, fellow supervisors, and a representative 
of the Mayor’s office at a demonstration at City 
Hall to protest the loss of public housing funds 
due to HUD operating subsidy shortfalls. Photo 
by Catherine Bishop.
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increases in FY 2007 for utilities and other costs, the oper-
ating subsidies funding level for FY 2007 is likely to be 
substantially below what is needed. It is estimated that 
the shortfall for FY 2007 may translate into a funding level 
of 78% of need.� 

Currently, the U.S. Congress has passed a bill provid-
ing for $3.564 billion in operating subsidies. In H.R. 5576, 
the Senate Committee on Appropriations for the Depart-
ment of Housing and Urban Development Appropriations 
Act, 2007, allocated $3.660 billion for operating subsidies, 
which is an increase of nearly $100 million over what was 
requested and what the House passed. This amount is 
still inadequate, as the need is $4.5 billion. A recent post-
ing on the HUD website confirms that the need for oper-
ating subsidies as determined by the formula for FY 2006 
was $4.142 billion, which does not take into consideration 
inflation and increases in utility costs for FY 2007.� 

The National Picture: “Decliner” PHAs

In addition to the reduced funding level for 2006, 
SFHA is also facing a reduction in operating subsidies 
because of the adoption of a new funding formula. Under 
the new funding formula, approximately 500 of the more 
than 3000 PHAs nationwide will receive less funding than 
under the prior formula.� SFHA is one of the 500 decliner 
agencies, and in fact is in the group of 10 PHAs nationwide 
that will stand to lose the most funding.� The charts on 
page 199 show the fifteen largest decliner PHAs by dollar 
amount and by percentage reduction in operating subsi-
dies and the fifteen largest gainer PHAs by dollar amount 
and by percentage increase in operating subsidies.

�A spokeswoman for HUD, Donna White, responded that the projected 
funding of SFHA at 78% of need “[i]t’s a normal sort of up and down.” 
She added that, “What we hope is that housing authorities will find 
ways to still provide quality affordable housing.” Heather Knight, Bud-
get Fears for Public Housing, S.F. Chron., Sept. 19, 2006.
�Operating Fund Program Explanation of Final Proration Percentage for 
CY 2006, at http://www.hud.gov/offices/pih/programs/ph/am/
of/2006prorationexpl_sept06.pdf (Sept. 22, 2006).
�For more information, go to http://www.hud.gov/offices/pih/ 
programs/ph/am/of/ and click on “New Operating Fund Formula 
Rule, Transition Analysis Report.”
�Id.

The federal regulations provide that a public housing 
agency which is a decliner/loser agency can stop its losses 
(“stop-loss”), except for 5% of the difference in funding 
between the old formula and the new formula, if it con-
verts to asset management (project-based management 
and project-based budgeting) by October 1, 2006.10 If an 
agency fails to convert by October 1, 2006, the regulations 
further provide that decliner agencies will lose an addi-
tional 24% of the difference between the funding under 
the new operating subsidy formula and the old operat-
ing subsidy formula.11 Prudent PHAs have taken steps to 
convert to asset management. For example, staff of SFHA 
have stated that the agency can comply with the current 
rules and thus avoid the additional 24% reduction. But as 
of October 1, 2006, HUD has not made available all of the 
rules regarding conversion to asset management, making 
compliance hard to gauge. 

Congress has partially responded to the problems cre-
ated for the decliner agencies by HUD’s failure to fully set 
forth guidelines for compliance. The Senate Committee 
on Appropriations proposed Section 325 of H.R. 5576 RS, 
which would provide that the effective dates for any fur-
ther reductions for decliner agencies be moved forward 
one year, so that a decliner PHA would have until Octo-
ber 1, 2008, to comply with asset management require-
ments.12 

Presumably in response to the Senate action, HUD 
has posted a notice on its website and sent an email to all 
PHAs stating that “[a]ll decliner PHAs will be capped at 
5% reduction for 2007 regardless of whether they apply 
for stop loss.”13 This should mean that SFHA and other 
decliner agencies will not experience an additional loss of 
24% of operating subsidy funding in 2007, but the cryp-
tic notice is ambiguous as to whether the additional 24% 
reduction will be effective at a later date.14 

1024 C.F.R. § 990.230(e).
11Id.
12Section 325 provides as follows: 

The dates for subsidy reductions and demonstrations for discon-
tinuance of reductions under the new operating fund formula, 
pursuant to HUD regulations at 24 CFR 990.230, shall be moved 
forward one year, but implementation of the operating fund for-
mula shall otherwise begin as scheduled on January 1, 2007: Pro-
vided, That all public housing agencies determined to be subject 
to a subsidy reduction under the operating fund formula shall be 
reduced by the 5% amount referred to in such regulations during 
calendar year 2007.

13The posting on the HUD website, http://www.hud.gov/offices/pih/
programs/ph/am/of/, provided as follows:

It is the Department’s intent to issue, in the near future in the Fed-
eral Register, a rule regarding the Public Housing Operating Fund 
Program. The rule will modify the transition funding percentage 
for Federal Fiscal Year 2007 for PHAs (PHAs) that will experience 
a decline in funding between the old and new funding formulas. 
All decliner PHAs will be capped at a 5 percent reduction for 2007 
regardless of whether they apply for stop loss. Decliner PHAs may 
still apply for stop loss in 2006 if they want to effect a permanent 5 
percent reduction. 

14Id.

In addition to the reduced funding  
level for 2006, SFHA is also facing a  

reduction in operating subsidies because  
of the adoption of a new funding formula  

for operating subsidies.
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It has been reported that HUD met on September 11, 
2006, with the PHA trade groups which were seeking 
clarification. HUD stated at the meeting that any PHA 
wanting to limit its losses to 5% must comply with asset 
management by April 15, 2007, which is at best a six-month 
extension, and, for some aspects of compliance, only a 
three-month extension.15 

HUD apparently reacted to the proposed Sen-
ate amendment to H.R. 5576 by splitting the difference. 
Because the regulations continue to say compliance must 
be by October 1, most decliner PHAs presumably are 
already compliant. Others may have to take advantage 
of the later date and certify by April 15, 2007, as circum-
stances dictate. Without the Senate’s legislative fix, if a 
PHA which is a decliner agency does not comply with 
asset management by these specified dates, it could lose 
the additional 24% of the difference between the fund-
ing under the new and old formulas in FY 2008. As stated 
above, HUD has not issued complete instructions as to 
the criteria for compliance, and they remain unsettled.16

San Francisco Advocates Respond

SFHA’s fiscal year begins on October 1. In July 2006, 
local housing advocates, including the Housing Rights 
Committee of San Francisco, Bay Area Legal Aid and the 
National Housing Law Project prepared comments on the 
PHA plan and also submitted to SFHA a series of ques-
tions arising from the impending reductions in the oper-
ating subsidy and the implications of the conversion to 
asset management.17 In response, SFHA invited a small 
group of advocates, including legal services and local 
tenants’ rights organizations, to meet with SFHA staff to 
discuss the agency’s plan for responding to the budget 
cuts. Prior to the meeting, advocates became aware of the 
fact that staff of SFHA was scheduling meetings at public 
housing developments to explain the conversion to asset 
management. Sara Shortt, a staff person with the Housing 
Rights Committee, began to attend each of the meetings 
and to inform residents of the ways in which they could 
get involved to influence policymakers. 

15Operating Fund Program Final Rule: Transition Funding and Guid-
ance on Demonstration of Successful Conversion to Asset Management 
to Discontinue the Reduction of Operating Subsidy, PIH 2006-14 (Mar. 
22, 2006) (PHAs that want to take advantage of the stop-loss provisions 
have until January 15, 2007, to submit certain elements of the required 
documentation).
16Prior to the posting on the website of the commitment not to extract 
the 24% from decliner/loser agencies in 2007, HUD had stated in a notice 
that if a PHA certified compliance by October 1, 2006, it would never-
theless assume that the decliner/loser agencies had not complied and 
would therefore deduct an additional 24% from funding for FY 2007 
and would not restore that deduction, upon determining compliance, 
until near the end of FY 2007. See id. 
17Letter from Catherine Bishop, NHLP and Phil Morgan, Bay Area Legal 
Aid, to Gregg Fortner, Executive Director SFHA, June 23, 2006. 

Tenants became concerned when informed of the pro-
posed short fall in funding for 2006. They were already 
familiar with the effects of the prior years of under fund-
ing of the operating subsidy formula.18 They worried that 
additional cuts would mean getting stranded when the 
elevators broke down, less security, and failure to make 
repairs. As Mr. Clark, a disabled tenant, said, “It is all 
because of the cutbacks. We cannot afford the cutbacks—
we just can’t. We are not Bushes. We’re not people with 
multimillion-dollar businesses. We are just poor people 
trying to make it.”19 Housing advocate Sara Shortt noted 
that, “Low-income housing programs are suffering a slow 
and steady death by a constant assault of budget cuts. 
There are two options for families of public housing when 
the doors are shut or closed. They will leave San Francisco 
or they will wind up on the streets.”20 

The tenants began to organize. Through visits to 
nearly every public housing site in the city, postcards 
from tenants were collected to present to their congres-
sional delegation to protest the cuts, to raise public aware-
ness and to seek assistance. Advocates collected a total of 
650 postcards in English, Cantonese, Spanish and Rus-
sian. Residents and advocates also set up meetings with 
members of the congressional delegation in order to brief 
them on the disastrous impact the cuts would have on San 
Francisco and to hand-deliver the postcards. These meet-
ings led to an increased awareness of the issue, as well 
as concrete action taken in October 2006 by Representa-
tives Nancy Pelosi (D-San Francisco), Tom Lantos (D-San 
Mateo), and Anna Eshoo (D-Palo Alto), who produced a 
joint letter written to committee members asking for sup-
port on the funding issue. 

The advocates and tenants expanded their strategy to 
broadening the base of support and forging alliances with 
other stakeholders, including the unions representing the 
employees of SFHA. There are 315 unionized employees 
of SFHA and all SFHA bargaining contracts expire in

18In the past ten years, PHAs have only twice received 100% of their 
operating subsidy needs as determined by the formula then in effect 
and twice the funding has been below 90% of the formula needs. See 
Levels of Operating Subsidy Funding Levels FY 1981-2005, at http://www.
hud.gov/offices/pih/programs/ph/am/of/prorationlevels.pdf.
19Heather Knight, Budget Fears for Public Housing, S.F. Chron., Sept. 19, 
2006.
20Joshua Sabatini, As feds cut funds, S.F.’s public housing is threatened, The 
Examiner, Sept. 19, 2006.

The advocates and tenants expanded their 
strategy to broadening the base of support 

and forging alliances with other stakeholders.
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2006.21 In other parts of the country, PHA directors were 
quoted saying they would be forced to lay off staff and in 
some cases jobs had already been lost due to HUD’s June 
announcement. After the labor unions became involved, 
the San Francisco Labor Council, AFL-CIO, adopted a 
resolution to urge the congressional delegation to make 
up the shortfall in operating subsidies for 2006 due to 
increased utility costs and to adjust the operating subsidy 
shortfall for FY 2007.22

The public housing residents and other advocates also 
raised the issue with San Francisco Mayor Gavin Newsom 
and the Board of Supervisors. As a result, the Board of 
Supervisors held a hearing to examine the local impact of 
the loss of funds which was preceded by a demonstration 
on the steps of City Hall attended by community groups, 
residents, four members of the Board, and a representa-
tive of the Mayor’s office.23 The Board also adopted a res-
olution urging that the cuts in the operating subsidy be 
restored and that the language of the Senate Appropria-
tions bill regarding the change in the dates for compliance 
be preserved.24 The resolution recognized that inadequate 
funding “would seriously harm our ability to provide 
basic services such as security and increase our backlog 
of repairs to elevator and other vital services to our 6000 
public housing [families].”

The Mayor also responded to the issue and sent a let-
ter to Senator Dianne Feinstein (D-CA) asking that she 
support increased funding for operating subsidies for 
public housing and to support the language extending the 
dates for compliance with the stop-loss provisions.25 He 
also committed to advocating within the U.S. Conference 
of Mayors to bring the issue to the forefront, and commit-
ted to supporting a local bond measure for $100 million 
that could in part pay to rebuild eight San Francisco pub-
lic housing sites that had been slated for HOPE VI rede-
velopment.26 

During these advocacy efforts, the media picked up 
the story and helped keep a focus on the key issues: that 

21Resolution to Urge Congressional Action to Restore Funding to the 
San Francisco Housing Authority’s Public Housing Operating Budget, 
signed by Tim Paulson (Sept. 11, 2006), on file at NHLP. Gregg Fortner, 
executive director of SFHA, reported that twenty-four employees of 
SFHA were laid off in 2006 and that five years ago SFHA employed 535 
workers and that today there are less than 400. Joshua Sabatini, As feds 
cut funds, S.F.’s public housing is threatened, The Examiner, Sept. 19, 2006. 
22Resolution to Urge Congressional Action to Restore Funding to the 
San Francisco Housing Authority’s Public Housing Operating Budget, 
signed by Tim Paulson (Sept. 11, 2006), on file at NHLP. 
23The picture on the cover of this issue of the Housing Law Bulletin was 
taken at the demonstration at City Hall. 
24Committee/Board of Supervisors, San Francisco, Resolution urging 
the United States Congress to restore cuts in the budget of the United 
States Department of Housing and Urban Development, File No. 061316 
(Sept. 9, 2006).
25Letter from Gavin Newsom, Mayor, San Francisco, to Senator Dianne 
Feinstein, Sept. 14, 2006. 
26Cecilia M. Vega, Newsom says he’ll ask voters to shell out to fix public hous-
ing, S.F. Chron., Sept. 23, 2006.

funds were being arbitrarily cut, there was a documented 
need for the requested funding, and that without the 
funding public housing residents would suffer. 

Conclusion

It is significant that so many key elements of the com-
munity came together to present the problem of the fund-
ing crisis. The residents, the unions, the staff of SFHA, the 
advocates, Board of Supervisors, the Mayor and the con-
gressional delegation all understood the issue and joined 
together to advocate for increased funding and a slow-
down in the process so that the loser/decliner agencies 
could have time to comply with the stop-loss provisions. 
Another key feature of the advocacy is that the advocates 
and SFHA recognized that they had a common interest. 
As is well recognized, it is not always the case that PHAs 
and local advocates who represent or work on behalf of 
the residents are able to build the trust necessary to work 
together. The San Francisco success story offers encour-
agement for PHAs to form relationships with local advo-
cates.27 

It is also significant that the Mayor believes that 
public housing should be supported both locally and 
federally. Advocates are aware that funding to refurbish 
public housing presents challenges and that there are 
many unanswered questions. But it is still early in the 
process and issues such as maintaining or expanding the 
number of units affordable to the lowest-income families, 
the right of residents to return to any refurbished units, 
relocation benefits and other issues will still need to be 
addressed. n 

27See also President’s Forum, PHADA members: Please act on our sug-
gestion to publicize local effects of operating fund shortfall, PHADA 
Advocate (Aug. 16, 2006).
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New Streamlined  
PHA Plan Template

The Department of Housing and Urban Development 
(HUD) has recently announced a proposal to simplify 
the current public housing agency (PHA) plan process by 
allowing PHAs to utilize a significantly streamlined plan 
template.� No copy of the proposed template was avail-
able at the Internet site included in the notice, although 
HUD provided the National Housing Law Project (NHLP) 
a draft copy of the template. According to the proposal, 
HUD will use a template that is considerably smaller than 
the current templates for annual and five-year stream-
lined plans, and will reduce the items PHAs must submit 
to HUD in their annual plans to: a Capital Fund Program 
Annual Statement; a Demolition and Disposition State-
ment; the Deconcentration Policy; a Civil Rights Certifica-
tion; and “any element that is challenged.”�

The proposal further indicates that the significantly 
streamlined plan template will be used by all PHAs, 
although the United States Housing Act (USHA) only 
authorizes the use of streamlined PHA plans for high-per-
forming PHAs, small PHAs that have not been designated 
as troubled, and PHAs that only administer tenant-based 
assistance.� Further, HUD has not amended any of the 
current regulations for streamlined plans, or published a 
formal notice of changes to the current streamlined plans. 
Therefore, an initial question exists concerning the valid-
ity of HUD’s current proposal.

The draft template that HUD provided to NHLP is 
fourteen pages long, including a cover page and three 
pages of instructions. The substantive portion of the draft 
is only ten pages, making it less than half the length of 
the small PHA annual plan template, and one-fourth the 
length of the current streamlined template for five-year 
plans.� HUD has reduced the template length by exclud-
ing from the draft nearly all of the questions, checklists 
and other guidance which current templates contain to 
ensure that PHAs thoroughly complete the plan process. 
The draft also references the regulatory requirements 
for plan contents by citation only, with little explanatory 
information. Thus, HUD is not only proposing to substan-
tially reduce the amount of information that PHAs must 
submit to HUD for review, it is proposing to reduce or 
eliminate most of the direction and guidance that current 
plan templates provide to PHAs and residents.

�Notice of Proposed Information Collection for Public Comment: Public 
Housing Agency Plans, 71 Fed. Reg. 48,934 (Aug. 22, 2006).
�Id. 
�42 U.S.C.A. §1437c-1(k) (West 2003).
�See Form HUD-50075-SF (Apr. 30, 2003); Form HUD-50075-SA (Apr. 30, 
2003), available at http://www.hudclips.org/sub_nonhud/html/forms.
htm.

A comparison of the current streamlined five-year 
plan template, and the section in the draft for the “Five-
Year Plan Update,” demonstrate some of the typical prob-
lems that the draft presents. HUD regulations require 
PHAs to include in the five-year plan a statement of their 
mission for serving the needs of low-income families.� 
PHAs must identify quantifiable goals and objectives for 
meeting those needs, so that the public can measure their 
performance.� PHAs also must address their progress in 
meeting the goals of the previous five-year plan.� In keep-
ing with these requirements, the current streamlined five-
year plan template contains two pages of HUD’s overall 
strategic goals, along with suggested PHA goals that will 
help further HUD’s goals, and specific objectives to help 
PHAs achieve their goals.� The template also contains 
bold language reminding PHAs that they should adopt 
quantifiable measures of the success in reaching their 
objectives.� 

The draft reduces the two pages of guidance to a small 
chart, at the bottom of the page, that asks PHAs to state 
their mission, identify their goals and objectives, and then 
to check “yes or no” as to whether these items have been 
amended. The draft does not offer any further instruc-
tions or guidance, not even a reference to the regulations 
for five-year plan contents. The draft format may lead 
PHAs to conclude that they are only required to submit 
abbreviated mission statements and goals which cannot 
be measured and which contain little substantive content. 
It is also unlikely that residents will be familiar with the 
regulatory requirements of the plan components, and 
those who review a plan in the draft format may conclude 
that this section of the plan is not especially important.

Although HUD proposes to allow all PHAs to use the 
draft, and to substantially reduce the elements that must 
be submitted to HUD for review, HUD has also indicated 
that PHAs must continue to complete the plan compo-
nents required for their particular designation as a small 
PHA, standard PHA, high-performance PHA, or troubled 
PHA. HUD provides for this requirement in the draft by 
compiling all required components into a one-page chart 
that lists the different PHA plans and each of the required 

�24 C.F.R. § 903.6 (2004).
�Id. 
�Id.
�Form HUD-50075-SF, 3-5, supra note 4.
�Id. 

The draft also references the regulatory 
requirements for plan contents by citation 
only, with little explanatory information. 
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plan components in rows and columns.10 The chart uses 
asterisks and bullet points so that PHAs can determine 
when a component applies to a particular plan. 

In addition to the chart, the draft also contains instruc-
tions for each plan component, which generally follow 
the brief definitions provided in the USHA, but do not 
contain any of the specific requirements set forth in the 
federal regulations. For example, the instructions identify  
“financial resources” as “a statement of the resources 
available to the agency and the planned uses of those 
resources,” which is taken verbatim from the definition 
for “financial resources” contained in the USHA.11 How-
ever, the statute does not address what is necessary to 
constitute a sufficient statement; this information is found 
in HUD’s regulations. Pursuant to regulation, the “state-
ment” of financial resources must include a listing, by 
general categories, of the PHA’s anticipated resources, 
and a listing of the non-federal sources of funds that help 
further the support of any of the federally funded pro-
grams.12 Unfortunately, PHAs that simply follow the draft, 
without reviewing the regulations, will fail to include all 
of the required information for financial resources or 
other plan components. 

Additionally, the instructions concerning the Violence 
Against Women Act (VAWA) component are not even com-
pletely consistent with definitions set forth in the statute. 
According to the draft, this component consists of a state-
ment by the PHA listing “the goals, objectives, policies or 
programs that will enable the PHA to serve the needs of 
child and adult victims of domestic violence. . . .” While 
this instruction satisfies the requirements for the VAWA 
component in five-year plans, it omits the requirements 
for the VAWA component in annual plans.13 Pursuant 
to the USHA, annual PHA plans must specifically iden-
tify the activities and services they offer to child or adult 
victims of domestic violence and sexual assault, the pro-
grams they offer to help such victims obtain or maintain 
housing, and any programs or services they offer to pre-
vent domestic violence or enhance the safety of assisted 
families.14 

The draft also provides only limited reference to the 
Resident Advisory Boards (RABs), although RAB par-
ticipation is an important element of the PHA plan pro-
cess. The draft requires PHAs to certify that the RAB has 
reviewed and commented on any changes to a list of six 
plan components, and have reviewed any plan compo-
nents that were revised since the submission of the last 
annual plan. This is a significant departure from the 
RAB provisions of current templates, and also conflicts 
with the statutory and regulatory requirements for RAB  

10For required plan components, see generally 24 C.F.R. §§ 903.5-903.12 
(2004).
1142 U.S.C.A. § 1437c-1(c)(2) (West 2005). 
1224 C.F.R. § 903.7(c) (2006).
1342 U.S.C.A. § 1437c-1(a)(2) (West 2005).
14Id. at § 1437c-1(d)(13) (West 2005).

participation in the plan process. PHAs are required to 
have RABs that comprise residents served by the PHA, 
and to consult with the RAB in the development of the 
annual or five-year plan.15 PHAs are further required to 
include both the RAB comments on the plan, and PHA 
responses, in their submissions to HUD.16

The formats of the current templates remind PHAs 
that RAB input is a required element of the plan process.17 
Conversely, the draft’s section on RAB input may lead res-
idents, the public, and even some PHA staff to conclude 
that only RAB review of changes to the specific items 
listed is necessary. They may also conclude that the RAB’s 
comments and the PHA’s response are no longer required 
plan submissions. 

The PHAs still must submit a special Certification of 
Compliance, Form HUD-50077, which includes a certifica-
tion that the RAB has reviewed and commented on the 
PHA plan, and that the PHA has included the RAB com-
ments and the PHA response in its submissions to HUD.18 
However, most PHA residents, RAB members and mem-
bers of the public will have little if any knowledge of this 
form, and even less of its contents. The draft’s indirect ref-
erence to the RAB’s involvement in the plan process may 
result in PHAs seeking minimal or even no input from 
RABs, with little consequences.

The draft presents a similar problem concerning 
opportunity for the public to review and comment on the 
PHA plan. In addition to obtaining input from the resi-
dents, PHAs are required to hold a public hearing to dis-
cuss the proposed annual or five-year plan, and to make 
the proposed plan and all relevant information available 
to the public for inspection at least forty-five days before 
the hearing.19 However, the draft only requires PHAs to 
certify that the revised policies and programs were made 
available for public review and inspection. It contains no 
direct reference to the complete requirements for obtain-
ing public comment on the PHA plan. While Form HUD 
50077 also contains the PHA’s certification concerning the 
opportunity for public review and comment, neither the 
public nor PHA residents are likely to be aware of this form 

15Id. at § 1437c-1(e)(1) (West 2005).
16Id. at § 1437c-1(e)(2) (West 2005).
17See, e.g., Form HUD-50075-SF, 27, supra note 4. 
18See Form HUD-50077 (2003), available at http://www.hudclips.org/
sub_nonhud/html/forms.htm.
1942 U.S.C.A. §1437c-1(f) (West 2005).

PHAs that simply follow the draft, without 
reviewing the regulations, will fail to include 

all of the required information for financial 
resources or other plan components. 
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or its contents, as noted above. Indeed, even PHA employ-
ees may not be fully aware of the regulatory requirements 
for public and resident involvement in the plan process 
and, without clearer language in the template, may frus-
trate the attempts of knowledgeable members of the pub-
lic to review the proposed plan.

In at least two areas, the draft omits plan components 
completely. For example, the draft has no reference, even 
indirect, to Project Section 8. This is a significant departure  
from not only current templates, but the USHA,20 which 
provides that PHAs may only approve HAP contracts 
under the Project-based voucher program if they are 
consistent with the approved PHA plan and the PHA’s 
goals of deconcentrating poverty and expanding hous-
ing opportunities (which are also required plan compo-
nents).21 No reason is provided for this omission in either 
HUD’s proposal or in the draft’s instructions. It is unclear 
whether this was merely an oversight which will be cor-
rected in the final version or whether HUD has intention-
ally eliminated this component. However, it is unlikely 
that PHAs will include information in the plan that is not 
provided for in the template, making it almost certain that 
Project-based vouchers will not be considered in the plan 
process if the draft is adopted in its current format.

The draft also fails to require PHAs to specifically 
identify all of the supporting documents that are avail-
able for review, although this requirement is found in 
all current templates.22 Current templates require PHAs 
to select from an established list of potential documents 
which items have been made available for public review. 
The omission of this list is especially troubling, as these 
are the documents that contain information that is impor-
tant to the residents, such as the Public Housing admis-
sions policy or the Section 8 administrative plan. These 
documents help remind the public and the residents that 
there is substance to the administrative plan, and that it is 
not a mere compilation of checklists and certifications. 

20Id. at § 1437f(o)(13) (C) (West 2006).
21See Form HUD-50075-SF at 29, supra note 4; Form HUD-50075-SA at 7, 
supra note 4.
22See Form HUD-50075-SF at 30, supra note 4; Form HUD-50075-SA at 9, 
supra note 4. See also Form HUD-50075 (2003).

The draft eliminates most of the guidance 
and direction HUD has previously included 

in plan templates, and contains little  
guidance to ensure that PHAs are  

completing all plan components in a  
manner consistent with regulations.

Conclusion

The draft template significantly reduces the number 
of documents that PHAs will submit for review to HUD, 
and ultimately reduces HUD’s oversight and involve-
ment in the PHA plan process. At the same time, the draft 
eliminates most of the guidance and direction HUD has 
previously included in plan templates, and contains little 
guidance to ensure that PHAs are completing all plan  
components in a manner consistent with regulations. 
Further, the language of the draft on its face potentially 
reduces resident and public input to a review of only a 
handful of required components, in the event those com-
ponents are amended, and does not ensure that either res-
idents or the public will have access to the complete PHA 
plan when changes are contemplated. 

If all PHAs are allowed to use a significantly stream-
lined plan process and are allowed to submit a handful of 
certifications and little else, HUD must make substantial 
amendments to the draft template. It must contain suffi-
cient and accurate instructions for each plan component, 
and the most critical feature of the plan process—the 
opportunity for resident and public input—cannot be 
referenced only indirectly. PHAs that do not carefully 
review HUD’s regulations concerning the plan process 
may take the draft language concerning public and res-
ident access to revised policies as a literal requirement, 
and deny access to the entire plan. It is plausible that some 
PHAs themselves may fail to keep track of the plan con-
tents or to review the entire plan, unless they are required 
to make the entire plan available to the public, to provide 
a complete copy to HUD or have such a copy accessible 
by Internet, and to review the full plan with the RAB. 
The opportunity for public and resident input into the 
plan process and review of the entire plan must be stated 
plainly and directly in the draft. The draft should also 
provide for specific PHA certification, in addition to the 
general certifications in Form 50077, that the entire plan 
has been made available and accessible to the public, in as 
many venues and formats as practical, and that the PHA 
has identified clearly and conspicuously those compo-
nents for which changes have been proposed. n
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Section 8 Landlord  
Required to Provide 

 Consecutive Eviction Notices
The Texas Court of Appeals recently ruled, in Ken-

nedy v. Andover Place Apartments, that a landlord’s fail-
ure to comply with both state and federal eviction notice 
requirements will invalidate an otherwise lawful forcible 
detainer action.� The court concluded that a landlord’s 
compliance with federal notice requirements does not 
implicitly satisfy a landlord’s obligation to comply with 
state notice requirements.

Background

Andover Place Apartments (Andover) is a 102-unit 
project-based Section 8 development located in Houston, 
Texas. In February 2004, with the assistance of federal 
rent subsidies, the appellant, Kimberly Kennedy, and the 
appellee, Andover, entered into a written one-year lease 
agreement ending in March 2005. In October 2004, after 
sending several notices regarding alleged lease viola-
tions, Andover sent Kennedy a single letter listing several 
grounds to support its intention to terminate Kennedy’s 
tenancy and notified Kennedy that she had ten days to 
discuss this termination with the landlord and thirty 
days to vacate the premises. The trial court determined 
that Kennedy had violated her lease, Andover had prop-
erly terminated her tenancy, and Andover was therefore 
entitled to possession of the apartment. Nevertheless, 
Kennedy challenged the trial court’s ruling that Andover 
had properly terminated her lease; specifically, Kennedy 
asserted that Andover had failed to comply with Texas’ 
eviction notice requirements.

Jurisdiction: Automatic Lease  
Renewal and Mootness

	 As an initial matter, although Andover did not 
challenge the court’s jurisdiction, the court examined 
whether it had proper jurisdiction in light of the recent 
decision by the Supreme Court of Texas in Marshall v. 
Housing Authority of San Antonio.� Similar to the instant 
proceeding, Marshall involved a forcible detainer of a 
tenant participating in a rent-subsidized federal housing 
assistance program. In Marshall, the question of jurisdic-
tion arose because “the tenant no longer lived in the apart-
ment and, since her lease had expired, she had no basis for 
claiming a current right to possession of the apartment.”� 

�Kennedy v. Andover Place Apartments, No. 14-05-01051-CV, 2006 WL 
2505554 (Tex. App.-Hous. Ct. Aug. 31, 2006).
�Marshall v. Housing Authority of San Antonio, No. 04-0147, 2006 WL 
508635 (Tex. Mar. 3, 2006).
�Kennedy, 2006 WL 2505554, at *2.

As such, the court in Marshall determined jurisdiction 
was not proper because of mootness. However, unlike 
Marshall, Kennedy’s arguments were determined not to be 
moot because Kennedy’s lease did not automatically ter-
minate in March 2005. Rather, Kennedy’s lease stated that 
it would continue for successive terms of one month each 
unless the landlord terminated for cause. Consequently, 
although the initial term of Kennedy’s lease expired dur-
ing the pendency of this action, the automatic renewal 
provision of Kennedy’s lease preserved both her current 
right of possession and the court’s jurisdiction.

Consecutive Notice Requirements

Tenant evictions from federally assisted housing pro-
grams often address a common question: Must the land-
lord must give the tenant two consecutive eviction notices? 
The first notice in this case is the federally required notice 
of proposed termination with an opportunity to try and 
resolve the matter short of eviction, and the second is the 
final notice to vacate, as required by state or local law, if 
the resolution efforts have failed. While the short answer 
is usually no when dealing with public housing, in other 
programs the issue is less settled. For example, although 
the Department of Housing and Urban Development 
(HUD) Handbook 4350.3 authorizes concurrent federal 
and state notices, the handbook also states that “[a] tenant 
may rely on state or local laws governing eviction pro-
cedures where such laws provide the tenant procedural 
rights that are in addition to those provided by the regula-
tory agreements….”� As such, some courts have held that 
a lawful eviction notice cannot be issued until the resolu-
tion meeting has been held or the time for requesting a 
meeting has expired.�

In Kennedy, the forcible detainer action was governed 
by Section 24.005 of the Texas Property Code, and because 
this was a statutory cause of action, Andover was required 
to strictly comply with its requirements. Consequently, 
Kennedy argued, and the court agreed, that her termina-
tion was unlawful because Andover only provided her 
with a single eviction notice and thus failed to strictly 
comply with Section 24.005. Kennedy argued that Sec-
tion 24.005 states: “If the lease or applicable law requires 
the landlord to give a tenant an opportunity to respond 
to a notice of proposed eviction, a notice to vacate may 
not be given until the period provided for the tenant to 
respond to the eviction notice has expired.”� Thus, under 
the plain language of the statute, when a lease requires 
an opportunity to respond to a proposed eviction, the  

�HUD, Occupancy Requirements of Subsidized Multifamily Housing Pro-
grams, HUD Handbook 4350.3, at § 8-13.B.5.d. (REV-1 2003).
�Gonzales v. SK Mgmt., No. 82 CV 344 (Colo. Super. Ct. June 13, 1983), 18 
Clearinghouse Rev. 176 (No. 36,220, June 1984); Cogen v. Corey, No. 83-
17496CA (Fla. Cir. Ct., Dade Cnty., Dec. 12, 1983), 17 Clearinghouse Rev. 
1243 (No. 35,714, Mar. 1984).
�Tex. Prop. Code Ann. § 24.005 (e) (Vernon 2006).
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landlord must provide a separate, later notice to vacate. 
Therefore, because Andover failed to provide Kennedy 
with a separate notice to vacate, it did not comply with 
Section 24.005 and thus constituted an unlawful termina-
tion of Kennedy’s tenancy.

Andover argued that its single eviction notice was suf-
ficient to comply with Section 24.005 based on language in 
the lease that indicates that state and HUD notice periods 
may run together as opposed to consecutively. The court 
rejected this argument because the lease did not state that 
the HUD notice periods eliminated or replaced the state 
statutory requirement of providing a second, later notice.

Kennedy reiterates the important point that, under cer-
tain circumstances, a landlord’s failure to provide a ten-
ant with consecutive eviction notices may invalidate an 
otherwise lawful forcible detainer action. n

Victory: Ninth Circuit Allows 
Residents to Challenge RD 

Prepayment
The United States Court of Appeals for the Ninth Cir-

cuit has ruled that tenants in a Rural Development (RD) 
Section 515 Rural Rental Housing development whose 
owner prepaid the RD loan pursuant to a court-approved 
settlement agreement are entitled to have the prepay-
ment reviewed under the Administrative Procedure Act 
(APA) to determine whether the government violated the 
Emergency Low Income Housing Preservation Act of 1987 
(ELIHPA). Goldammer v. United States, 2006 WL 2806691 
(9th Cir. Oct. 3, 2006).

The ruling reverses a district court decision that 
denied the residents the right to seek APA review of the 
prepayment. It also severely restricts an earlier Ninth Cir-
cuit decision that suggests, but does not hold, that owners 
of Section 515 developments, whose right to prepay their 
loans was restricted by ELIHPA, are entitled to quiet title 
to their property if RD refuses to accept their prepayment 
tender. Kimberly Assocs. v. United States, 261 F.3d 864 
(9th Cir. 2001).

Background

Goldammer arose when DBSI Limited Partnership, the 
owner of six Section 515 developments located in Oregon, 
prepaid the loan for one of its developments pursuant 
to an agreement entered between itself and RD to set-
tle a quiet title action suit that DBSI filed against RD in 
1998. Prosecution of the lawsuit was suspended pending  

resolution of Kimberly, a case also filed in 1998 by a related 
partnership in Idaho under the same equitable quiet title 
theory. When Kimberly, which the Ninth Circuit reviewed 
and reversed on the Idaho district court’s initial ruling 
that the suit could not be maintained, was ultimately 
decided in the owner’s favor, DBSI and RD entered into an 
agreement in principle in 2003 to settle the Oregon case. 
Under that agreement, RD and DBSI agreed to negotiate 
the sale value of six Oregon properties owned by DBSI 
and to offer the properties for sale to nonprofit entities 
that would keep them in the RD rental program. If no sale 
occurred, the agreement provided that RD would accept 
DBSI’s prepayment of the loans and release the proper-
ties from the Section 515 restrictions without regard to 
any prepayment restrictions, including those imposed by 
ELIHPA.

While RD and DBSI agreed to the value of four Ore-
gon properties owned by DBSI, it did not approve the sale 
of those properties to a particular nonprofit organization. 
Acting under its agreement with RD, DBSI prepaid the 
loan for one of those properties, Seacrest, on October 23, 
2003. RD accepted the prepayment and released Seacrest 
from the Section 515 program. On December 19, 2003, DBSI 
and RD stipulated to a quiet title judgment with respect 
to Seacrest, which was later approved by the Oregon Dis-
trict Court. Thereupon, DBSI sold Seacrest to Northwest 
Real Estate Capital Corporation, a nonprofit corporation. 
Since the prepayment terminated the RD tenant subsidies, 
Northwest had to increase rents at the development. To 
protect residents from displacement, however, it secured 
HUD vouchers from the local housing authority that 
enabled some of the residents to pay the higher rents.

The Residents’ Case

When residents of Seacrest learned of the impending 
prepayment in 2003, they filed a lawsuit against RD seek-
ing review of the prepayment under the APA, alleging 
that the agency violated the law by allowing DBSI to pre-
pay the Section 515 loan without complying with ELIHPA. 
Residents of another DBSI-owned development, Meadow-
brook, joined the lawsuit seeking declaratory relief with 
respect to DBSI’s right to prepay the Meadowbrook loan 
under the DBSI and RD agreement. DBSI, as owner of the 
two developments, was named in the residents’ lawsuit as 
a necessary party defendant.

In January of 2004, the same resident plaintiffs filed 
a motion to intervene as a matter of right in the original 
DBSI quiet title lawsuit against RD. In their motion, the 
residents sought an opportunity to set aside the quiet title 
judgement on the ground that it violated ELHIPA.

The district court denied the residents’ intervention 
motion on the ground that their interests were adequately 
protected in their previously filed and separate APA case. 
However, it then denied the residents’ motion for prelimi-
nary relief in their APA case and ruled in favor of RD and 



Housing Law Bulletin • Volume 36 Page 207

DBSI on cross motions for summary judgment. The district 
court held that its decision denying relief to the residents 
was mandated by the Ninth Circuit’s earlier decision in 
Kimberly, which, according to the district court, held that 
ELIHPA was not a “sovereign act” and therefore was not 
enforceable. The residents appealed both decisions to the 
Ninth Circuit.

Ninth Circuit Decision

In its decision, the Ninth Circuit first ruled on the resi-
dents’ right to intervene in the DBSI case. Addressing that 
issue, it upheld the district court’s decision and denied the 
residents the right to intervene in the DBSI case. Accord-
ing to the court, to intervene as a matter of right the resi-
dents had to meet all the elements of a four-part test: (1) 
the application to intervene had to be timely; (2) the appli-
cant must have a significantly protectable interest relat-
ing to the property or transaction that is the subject of 
the action; (3) the applicant must be so situated that the 
disposition of the action may, as a practical matter, impair 
or impede the applicant’s ability to protect the interest; 
and (4) the applicant’s interest must not be adequately rep-
resented by the existing parties in the lawsuit. Like the 
district court, the Ninth Circuit found that the residents 
failed to meet the third factor in that the relief that they 
sought in their APA case was essentially the same that 
they sought to secure through intervention. Finding that 
the district court had authority to set aside the prepay-
ment under the residents’ APA case, it held that the third 
test had not been met and upheld the district court deci-
sion with respect to the denial of the residents’ motion to 
intervene.�

Moving to the residents’ APA case, the Ninth Circuit 
next addressed a number of justiciability issues raised 
by both DBSI and RD. Specifically, RD suggested that the 
plaintiff residents lacked standing because they had not 
suffered an injury, given that the Meadowbrook develop-
ment had not been prepaid and that the Seacrest tenants 
were protected by vouchers. The Ninth Circuit agreed 
with RD with respect to the Meadowbrook plaintiff, con-
cluding that the plaintiff had not been harmed and that 
the prepayment of the Meadowbrook loan was not suffi-
ciently imminent to provide the plaintiff with standing.�

With respect to the Seacrest tenants, the Ninth Cir-
cuit came to a different conclusion. While noting that the 
Seacrest residents’ rents had not in fact been raised,� it 
found that residents in the Section 515 program had non-
economic protections that were terminated when Seacrest 
was removed from the Section 515 program and were not 

�Goldammer at 17235.
�Id. at 17237.
�The panel’s conclusion that the residents’ rents had not been raised is 
incorrect. In fact, rents at the project had been raised by Northwest. 
It is just that the vouchers covered the increased rent on behalf of the 
plaintiffs.

available under the voucher program. For example, a land-
lord under the voucher program may terminate participa-
tion in the program at the end of the lease term without 
good cause. Section 515 landlords cannot terminate resi-
dent leases except for good cause. The Ninth Circuit also 
noted that tenants under the Section 515 program had a 
statutory right to a grievance process that was not avail-
able to persons participating in the voucher program. 
Finding that the residents had suffered non-economic 
injury as a result of the prepayment, the court concluded 
that the Seacrest residents had standing to pursue their 
claim.�

The Ninth Circuit also rejected DBSI’s argument that 
the Seacrest tenants’ claims were mooted by the sale of 
Seacrest to Northwest. It explained that federal courts are 
authorized to void a property transfer when necessary. 
Accordingly, it concluded that since the sale to Northwest 
could be undone and the prepayment reversed, the resi-
dents’ claim was not moot.�

Turning to the main argument, the Ninth Circuit 
noted that the district court decided the APA case against 
the residents, believing that such a decision was man-
dated by the Ninth Circuit’s earlier decision in Kimberly. 
The Goldammer panel disagreed:

There is a critical distinction between Kimberly 
and the present case. Kimberly was a quiet title 
action in which borrowers claimed to be entitled 
to pay off their loans in accordance with their con-
tracts. In the present case, the question is entirely 
different—whether the agency acted contrary to 
federal law in failing to comply with ELIHPA to 
the detriment of the residents.� 

Noting the factual similarity between Goldammer and 
Kimberly, the court proceeded to explain how the legal 
issues in the two cases differed. Kimberly involved a dis-
pute between an owner and RD in which the owner sought 
to quiet title to the property when the agency failed to 
accept the owner’s prepayment tender. The government 
moved to dismiss the Kimberly case raising two initial 
defenses, waiver of sovereign immunity and the unmis-
takability doctrine.� The district court in that case ruled 
that the government had waived sovereign immunity but 
that the unmistakability doctrine barred the owners from 
any remedy under its contract with the government.

On appeal from the Kimberly district court’s approval 
of the government’s motion to dismiss, the Ninth Circuit 
reversed. It agreed with the district court that sovereign 

�Id.
�Id. at 17238.
�Id. at 17239.
�The unmistakability doctrine is one of two doctrines that bars relief 
against the government in contract damage actions. A discussion of the 
unmistakability doctrine is beyond the scope of this article. For more 
information on the doctrine, see United States v. Winstar, 518 U.S. 839 
(1996).
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immunity had been waived, but held that the unmis-
takability doctrine did not apply to the case because  
ELIHPA was “not a sovereign act” as interpreted for the 
purposes of determining whether the unmistakability 
doctrine operated as a bar to the owner’s case. Accord-
ingly, Kimberly held that the government could not use the 
unmistakability doctrine as an initial defense warranting 
dismissal of the case.

While the Goldammer panel allowed that Kimberly 
remains good law as far as it goes, it further stated:

nowhere does Kimberly hold that ELIHPA is invalid 
or that the governement is free to disobey it. Bear-
ing in mind that Kimberly was a quiet title action, 
we had no occasion then to opine on whether the 
government violated the APA by affirmatively 
allowing borrowers to ignore ELIHPA’s statutory 
requirements.�

Thus, the panel in Goldammer concluded that the dis-
trict court erred in relying on Kimberly as the basis for 
granting summary judgement on the tenants’ APA claim. 
Therefore, it remanded the case to the district court to 
decide whether RD acted contrary to law.�

The panel also noted that DBSI would not be deprived 
of relief should the residents prevail in setting aside the 
prepayment in the subsequent proceeding before the dis-
trict court. The panel stated that DBSI may have relief by 
way of a damage action under the Tucker Act to compen-
sate it for the breach of contract caused by the passage of 
ELIHPA.10

Goldammer now returns to district court for a determi-
nation of whether RD violated ELIHPA when it accepted 
the prepayment of the Seacrest loan. If it did, it is likely 
that the development will be brought back into the Sec-
tion 515 inventory.11

The Goldammer decision’s distinction of Kimberly is 
particularly significant because three district courts, all 
within the Ninth Circuit’s jurisdiction, have interpreted 
Kimberly as sanctioning owners’ right to circumvent  
ELIHPA by bringing a quiet title action. The decision 
should put this to an end and force owners and RD to fol-
low ELIHPA’s prepayment restrictions. n

�Goldammer at 17241.
�Id.
10Id. at 17241-2.
11See Lifgrin v. Yeutter, 767 F. Supp. 1473 (D. Minn. 1991).

Advocates Take Issue with 
HUD’s Troubled Projects Policy

For much of the past decade, often irrespective of 
administrations, the Department of Housing and Urban 
Development (HUD) has been on a mission to rid itself 
of responsibility for preserving affordable multifamily 
housing, for a variety of reasons, including budgetary 
constraints, staffing problems, policy preferences, and 
hostile ideology. One unfortunately consistent policy has 
been HUD’s termination of project-based Section 8 con-
tracts prior to or at a foreclosure sale. This termination 
policy deprives these properties of the assistance needed 
to preserve project affordability for very low-income ten-
ants when projects are acquired (and hopefully rehabili-
tated) by a new owner at foreclosure or by later purchase 
from HUD after acquisition of the property at foreclosure 
or by deed-in-lieu.

In 2005, preservation advocates, led by colleagues in 
New York City, commenced renewed efforts to seek more 
specific restrictions on HUD’s authority to terminate these 
contracts. While these efforts convinced Congress to enact 
stronger preservation protections for Fiscal Year (FY) 2006, 
HUD issued guidance at the end of May that threatens to 
undercut Congress’ preservation policy. Advocates have 
made specific recommendations to HUD and continued 
to seek further legislative revisions to extend and improve 
these important protections for troubled properties.

The Schumer Amendment

Because an essential ingredient of preserving and 
improving HUD multifamily properties facing foreclo-
sure or other disposition is retention of the project-based 
Section 8 contract, Congress enacted Section 311 of the FY 
2006 HUD appropriations bill, which generally requires 
HUD to maintain project-based Section 8 contracts when 
selling properties at foreclosure or from the HUD inven-
tory:

Notwithstanding any other provision of law, in 
fiscal year 2006, in managing and disposing of 
any multifamily property that is owned or held 
by the Secretary of Housing and Urban Devel-
opment, the Secretary shall maintain any rental 
assistance payments under section 8 of the United 
States Housing Act of 1937 that are attached to 
any dwelling units in the property. To the extent 
the Secretary determines that such a multifamily 
property owned or held by the Secretary is not 
feasible for continued rental assistance payments 
under such section 8, based on consideration of 
the costs of maintaining such payments for that 
property or other factors, the Secretary may, in 
consultation with the tenants of that property, 
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contract for project-based rental assistance pay-
ments with an owner or owners of other existing 
housing properties, or provide other rental assis-
tance.�

This provision became effective upon Presidential 
signature, November 30, 2005, but HUD remained silent 
on any guidance governing its implementation, especially 
concerning the interpretation of the “infeasibility” excep-
tion to maintaining assistance.

HUD’s May 31 Guidance

However, on May 31, 2006, HUD finally issued 
guidance, although it never took any steps to share this 
information with the public or Congress, despite active 
solicitation by preservation advocates. Unfortunately, the 
guidance substantially limits the applicability of Section 
311 in cases where retention is still appropriate.� Of para-
mount concern are provisions that:

•	 require HUD to assess feasibility of retaining the 
contract without adequate consideration of the rent 
adjustments ordinarily available upon contract 
renewal or other available resources;

•	 allow HUD to find contract retention infeasible based 
on neighborhood conditions or local land use plans;

•	 fail to guide HUD on utilizing other authorities (such 
as sale requirements or bidding practices) often cru-
cial to comprehensive preservation planning;

•	 prohibit assistance from flowing to new owners until 
after substandard conditions are completely rem-
edied;

•	 permit tenant participation in these critical decisions 
only after HUD has already made key determina-
tions; 

•	 require HUD to ignore the costs of repair to legal hab-
itability standards in establishing prices for proper-
ties to be sold from the HUD-owned inventory; and

•	 limit the number of tenant protection vouchers issued 
to the number of occupied units, rather than the full 
number of assisted units in the development. 

Summary of Recommended  
NPWG Policy Revisions

In response, NHLP, working on behalf of advocates 
from the National Preservation Working Group (NPWG), 
submitted policy recommendations to HUD to improve 

�Pub. L. No. 109-115, § 311, 119 Stat. 2936 (2005).
�Memorandum from Charles H. Williams to HUD Staff (May 21, 2006) 
(re Fiscal Year 2006 Property Disposition Program).

the preservation process, as well as recommendations to 
Congress for more specific language that would constrain 
HUD’s authority to be adopted when renewing the statute 
for FY 2007.

HUD Policy: In determining the “feasibility” of 
retaining project-based assistance, the May 31 guidance 
requires that existing Section 8 contract rents be sufficient 
to carry both the operating costs and any debt service on 
needed repairs, irrespective of other available funding 
sources and any adjustments ordinarily available; while 
HUD may sell such a property with Section 8, it need not 
do so. 

Comment: This HUD policy will impede preservation 
of the many properties requiring significant rehabilita-
tion, since Section 8 rents alone may be below-market and 
incapable of supporting additional rehabilitation debt 
service and normal operating expenses, and because the 
infeasibility determination usually precedes the identifi-
cation of other available federal, state and local resources. 
In addition, because the policy elsewhere limits contract 
rent adjustments to HUD’s operating cost formula, rather 
than those normally available under HUD policy, feasibil-
ity determinations will be unnecessarily pessimistic. 

NPWG Recommendation: Where foreclosure sale (rather 
than a HUD acquisition and disposition) is used to deter-
mine the long-term owner of the property, HUD should 
adopt a more flexible definition of feasibility to permit 
consideration of other resources. These other resources 
to support needed rehabilitation should include Section 8 
contract rent adjustments available upon contract renewal 
after sale under HUD’s policies (implementing Section 524 
of the Multifamily Assisted Housing Reform and Afford-
ability Act), as well as other funding, such as tax cred-
its and bond financing, or state or local housing subsidy 
programs. Any proposed “infeasibility” finding should 
be addressed through an improved consultation process, 
permitting correction of any oversights in identifying 
available preservation resources. Where “infeasibility” is 
found, HUD should consider all other options to transfer 
the contract to another property and preserve affordable 
units in the community.

HUD Policy: The policy permits “deteriorated neigh-
borhood conditions” or “local land use plans” to justify 
an infeasibility determination. 

Comment: Although serious environmental conditions 
that cannot be remedied in a cost-effective fashion could 
justify an infeasibility determination, neighborhood 
conditions should not alone suffice, since improvement 
of the subject property under responsible ownership, in 
conjunction with other local efforts, may often serve as 
a catalyst for neighborhood stabilization, or be part of a 
neighborhood revitalization strategy.

NPWG Recommendation: Such determinations should 
not alone suffice to override preservation via retention 
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HUD’s policy deprives responsible  
preservation purchasers of the resources 

needed to solve long-standing project  
deficiencies, especially for occupied properties.

of the contract. At the very least, such proposed findings 
warrant thorough examination through a more timely 
resident and local consultation process. 

HUD Policy: The policy is silent on the circumstances 
where HUD will bid in its mortgage debt and other 
advances, exercise mortgagee-in-possession rights, and 
seek to acquire title for resale of the property.

Comment: In many cases, HUD acquisition of title 
and subsequent resale is often appropriate to enable local 
preservation strategies outside the accelerated foreclo-
sure auction process. Ideally, HUD should pursue pre- 
foreclosure planning that engages consultation with resi-
dents, local governments and prospective preservation 
purchasers, with a goal of determining appropriate pres-
ervation options. Where HUD acquisition is necessary to 
ensure transfer to a responsible purchaser with adequate 
capacity and resources for implementing an appropriate 
preservation plan, HUD should establish conditions at 
the foreclosure sale and pursue bid practices that maxi-
mize potential for acquiring title and re-selling the prop-
erty accordingly. Taking interim action to stabilize such 
properties through exercise of mortgagee-in-possession 
rights may also be essential.

NPWG Recommendation: HUD should establish condi-
tions at the foreclosure sale and pursue bid practices that 
maximize the potential for acquiring title and re-selling 
the property under a responsive preservation plan.

HUD Policy: The policy permits Section 8 assistance 
to flow to purchasers only after substandard conditions 
are remedied.

Comment: While we support the Department’s objec-
tive not to pay defaulting owners for substandard housing, 
HUD’s policy deprives responsible preservation purchas-
ers of the resources needed to solve long-standing project 
deficiencies, especially for occupied properties. 

NPWG Recommendation: We recommend that the pol-
icy consider the needs of responsible preservation pur-
chasers for cash flow to finance repairs under an approved 
rehabilitation plan while being held harmless from any 
unsatisfactory REAC findings attributable to the previ-
ous owner. So long as specified progress on the plan is 
achieved, purchasers should be able to receive assistance 
payments without being penalized by the prior owner’s 
REAC score. At the very least, abated payments should be 
escrowed so that they can be released as units and com-
mon areas are brought into compliance, while holding the 
preservation purchaser harmless from the prior defaults.

HUD Policy: The policy requires consultation with 
residents only after HUD has made its decision.

Comment: Deferring resident consultation until HUD 
has reached a preliminary decision demeans resident 
input. Like the Department, residents and local commu-
nities have a huge stake in these decisions, and much to 

contribute to their resolution. More timely consultation 
will promote better planning and results, and reduce the 
potential for unnecessary conflict.

NPWG Recommendation: In order to reach responsive 
decisions, the Department’s consultation with residents 
and the local community should commence at the front-
end of foreclosure planning (just as with planning dispo-
sition from the HUD-owned inventory), and continue at 
major steps throughout the foreclosure and disposition 
planning process, including major proposed decisions 
and any replacement subsidy or relocation planning.

HUD Policy: The policy states that the Department 
will not consider the costs of repair in establishing the 
market value of the property to be paid by those cities 
exercising a right of first refusal.

Comment: In many cases, this policy will discour-
age cities from participating as partners in developing 
a responsive disposition strategy. Prior to 2005, federal 
policy permitted cities to acquire troubled properties 
from HUD through a right of first refusal. Where HUD 
determined that a local government was interested in 
acquisition, it would include the debt in its bid price and 
seek to acquire the property for resale to the city, mak-
ing available both a discounted sales price, as well as an 
up-front matching grant for rehabilitation of up to $40,000 
per unit. 

HUD’s directive to ignore repair costs results from an 
incorrect interpretation of last year’s Reconciliation Act, 
which prohibits below-market sales or up-front grants 
(with grandfathered exceptions) unless backed by appro-
priations, which have not yet materialized. While the 
Act does indicate that valuations cannot reflect HUD-
imposed affordability restrictions (which include rehabili-
tation requirements), this should not mean that ordinary 
marketplace behavior, which must factor in repairs to 
market standards (at least to code requirements) in order 
to permit property to be legally rented, should not gov-
ern the appraisal process that determines market value. 
Otherwise, the Department is forcing cities to pay twice 
to make properties habitable—first in the undiscounted 
sales price and then in the rehabilitation plan. Given scarce 
resources, few cities would find such projects feasible.

NPWG Recommendation: Normal industry standards 
for market valuation should apply, and valuations should 
consider the costs of repairs to legal habitability stan-
dards.
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HUD Policy: Where the Section 8 contract will be ter-
minated, the policy limits the number of tenant protection 
vouchers to those necessary “to assist all eligible current 
[project-based Section 8] residents.” 

Comment: The Administration has sought Congres-
sional approval for this shift in policy for all multifam-
ily conversion situations, which has not yet been granted. 
With troubled properties, occupancy rates often drop 
dramatically due to owner decisions not to re-rent vacant 
units during enforcement action. Communities should 
not suffer due to owner decisions.

NPWG Recommendation: Until Congress acts, HUD 
must continue its prior policy of long-standing, as 
expressed in HUD Notice PIH 2001-41, to provide vouch-
ers to replace subsidies for the full number of affordable 
housing units being lost, not just those currently occupied, 
as well as those needed to protect unassisted residents 
facing loss of affordability protections via foreclosure.

Miscellaneous Recommendations

NPWG also made a number of other recommenda-
tions regarding HUD’s troubled projects policies. These 
include:

•	 HUD should adopt stronger purchaser qualification 
requirements that require consideration of a prospec-
tive purchaser’s performance outside the locality of 
the property and independent evaluation of the pur-
chaser’s track record.

•	 HUD should ensure the policy concerning mainte-
nance of project-based contracts covers all similar 
subsidies, not just Section 8, so that similarly situated 
properties with other assistance, such as Section 202 
PRAC, Rent Supplement, or Section 236 Rental Assis-
tance, are treated similarly, since retention of these 
resources is central to preservation efforts.

•	 With earlier intervention and broader consultation, 
HUD should take appropriate steps to ensure that 
project-based contracts remain in effect prior to fore-
closure wherever possible, subject to abatement reme-
dies necessary to assist relocation for imminent major 
threats to tenants’ health and safety.

•	 Where contracts will not be maintained, HUD should 
continue to permit staged relocations in certain mar-
ket settings to avoid flooding local markets with addi-
tional vouchers that cannot be efficiently absorbed.

FY 2007 Legislation

By its terms, the Schumer Amendment applies only 
during FY 2006, which ended September 30. Apparently, 
this has been extended through the Continuing Resolution 
adopted by Congress to fund almost all agencies through 

November 17.� For FY 2007, the House bill would revert to 
the prior policy of maintaining Section 8 contracts only for 
projects housing predominantly the elderly or people with 
disabilities. In contrast, the Senate bill, as reported out of 
Committee in July, not only renews the Schumer amend-
ment for another year, but attempts to specifically address 
some of the deficiencies of HUD’s policies as noted by the 
foregoing recommendations.� In addition, another section 
requires reporting that could help the oversight process, 
for troubled projects as well as others.� Resolution of the 
final policy for FY 2007 awaits Congressional action after 
the session reconvenes following the November mid-term 
elections. n

�Pub. L. No. 109-289 (Sept. 29, 2006).
�The Senate language requires all project-based assistance to be main-
tained, unless “infeasible,” and requires consideration of (1) the costs 
of rehabilitating and operating the property and all available federal, 
state and local resources including rent adjustments under Section 524 
of the Multifamily Assisted Housing Reform and Affordability Act of 
1997 and (2) environmental conditions that cannot be remedied in a 
cost-effective manner. It also requires quarterly reports to the Commit-
tees on Appropriations on decisions made under this authority (both 
maintaining contracts and not), and the reasons for any infeasibility 
decisions. H.R. 5576, § 311, as reported by the Senate Committee on 
Appropriations (July 26, 2006).
�Id., § 313. The Committee report also states: 

The Committee is concerned that HUD’s property disposition pro-
gram is not adequately committed to preserving the affordability 
of formerly subsidized units, and directs HUD to establish and 
submit to the Committee workable criteria for ensuring the main-
tenance of project-based section 8 wherever possible. The Commit-
tee also expects HUD to improve its consultation and coordination 
with units of local government and residents. HUD is reminded 
that it should use its discretionary preservation authority for the 
purpose of preserving affordability. S. Rep. No. 293, 109th Cong., at 
171 (July 26, 2006).
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Recent Cases
The following are brief summaries of recently reported 

federal and state cases that should be of interest to housing 
advocates. Copies of the opinions can be obtained from a 
number of sources including the cited reporter, Westlaw,� 
Lexis,� or, in some instances, the court’s website.� Copies 
of the cases are not available from NHLP.

Constitutional Law — Due Process; 
Fair Housing — Reasonable Accommodation; 
Termination — Shelter Plus Care 

Price v. Rochester Hous. Auth., 2006 WL 2827165 (W.D.N.Y. 
Sept. 29, 2006). Deciding a plaintiff participant’s motion 
for summary judgment, the federal district court for the 
Western District of New York concluded that the Due Pro-
cess Clause of the Fourteenth Amendment requires that 
termination letters issued to participants in the Shelter 
Plus Care Program include a notice advising them of their 
right to request an accommodation of a disability.

Eviction — Good Cause; 
Federal Courts — Preemption; 
Housing Choice Voucher Program

Rosario v. Diagonal Realty, LLC, 821 N.Y.S.2d 71 (Sup. Ct. 
App. Div. Sept. 19, 2006). Affirming the decision of the 
trial court, the Appellate Division of the Supreme Court 
of New York concluded that federal Housing Choice 
Voucher requirements regarding the termination of ten-
ancies, 42 U.S.C. § 1437f(d)(1)(B)(ii), did not preempt New 
York City’s rent stabilization ordinance.

Eviction — Public Housing

Allegheny County Hous. Auth. v. Johnson, 2006 WL 2623897 
(Pa. Super. Sept. 14, 2006). Reversing the denial of a public 
housing authority’s emergency petition to evict a public 
housing tenant, the Superior Court of Pennsylvania con-
cluded that the following conduct by the tenant consti-
tuted serious and repeated lease violations that gave rise 
to an adequate basis for the termination of tenancy:

1) repeatedly played loud music at all hours of the 
night; 2) banged on the doors of other residents; 3) 
caused damage to another resident’s door; 4) per-
mitted his nephew to reside with him in excess 

�http://www.westlaw.com.
�http://www.lexis.com.
�For a list of courts that are accessible through the World Wide Web, see 
http://www.uscourts.gov/links.html (federal courts) and http://www.
ncsc.dni.us/COURT/SITES/courts.htm#state (for state courts). See also 
http://www.courts.net.

of fourteen days without written consent from 
ACHA; 5) allowed his nephew to engage in fight-
ing, arguing, and creating loud noise during his 
stay; 6) engaged in disruptions requiring police 
intervention on April 7, 2004; and 7) left the stove 
jets and oven pilot running, thereby causing the 
evacuation of his floor.

Fair Housing — Disparate Impact; 
Fair Housing — Disparate Treatment; 
Fair Housing — Familial Status

Khalil v. Farash Corp., 2006 WL 2708468 (W.D.N.Y. Sept. 
21, 2006). Deciding motions for summary judgment, the 
federal district court for the Western District of New 
York rejected plaintiff tenants’ Fair Housing Act dispa-
rate impact and disparate treatment claims challenging 
a landlord’s rule regarding use the surrounding grounds 
of an apartment complex. The rule provided in relevant 
part: “Tenants, Occupants and their respective guests 
shall not . . . [u]se the surrounding grounds as a place to 
congregate or allow children to play.” Rejecting the dis-
parate impact claim, the court noted, inter alia, that the 
rule, as it mentioned children, was not facially neutral; 
it also emphasized the relatively small affected group of 
tenants affected by the rule. Rejecting the disparate treat-
ment claim, the court noted, inter alia, that the rule was 
enforced against adults in addition to children and fami-
lies with children, and that the children against whom the 
rule was enforced “had been, or were reported by other 
tenants to have been, creating a genuine disturbance or 
causing a problem or dangerous situation.”

Fair Housing — Familial Status; 
Public Housing; 
Seniors with Children

Silberstein v. Greenstein, 821 N.Y.S.2d 117 (Sup. Ct. App. Div. 
Sept. 12, 2006). The Appellate Division of the Supreme 
Court of New York concluded that a New York City Hous-
ing Authority rule preventing public housing tenants 
from permanently adding their grandchildren to their 
households, where tenants did not have custody of their 
grandchildren, was not unlawful discrimination for the 
purposes of the Fair Housing Act.

Fair Housing — Reasonable Accommodation

Wisconsin Cmty. Servs. v. City of Milwaukee, 2006 WL 
2729694 (7th Cir. Sept. 26, 2006) (en banc). An en banc 
panel of the Seventh Circuit concluded, in this challenge 
to a municipal land use decision that prevented the devel-
opment of a mental health clinic on reasonable accommo-
dation grounds, held that whether an accommodation is  
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“necessary” for the purposes of the Fair Housing Act, Sec-
tion 504 of the Rehabilitation Act, or Title II of the Ameri-
cans with Disabilities Act is to be determined according 
to a “but for” standard. Specifically, “the element is satis-
fied only when the plaintiff shows that, ‘but for’ his dis-
ability, he would have been able to access the services or 
benefits desired.”

Federal Courts — Private Right of Action; 
Section 3

Williams v. HUD, 2006 WL 2546536 (E.D.N.Y. Sept. 1, 2006). 
Dismissing a plaintiff public housing resident’s claims 
for fraudulent and unlawful rescission of an employment 
offer, the federal district court for the Eastern District of 
New York ruled, inter alia, that Section 3 of the Housing 
and Urban Development Act, 12 U.S.C. § 1701u, did not 
provide the plaintiff an “unambiguously conferred” right 
enforceable via 42 U.S.C. § 1983.

Federal Courts — Standing; 
Residential Lead-Based Paint Hazard Reduction 
Act

McCormick v. Kissel, 2006 WL 2669955 (S.D. Ind. Sept. 18, 
2006). Declining to follow Mason ex rel. Heiser v. Morri-
sette, 403 F.3d 28 (1st Cir.2005) the federal district court 
for the Southern District of Indiana ruled, inter alia, that 
parents of a minor injured by residential lead paint expo-
sure did have standing to pursue a claim under the Resi-
dential Lead-Based Paint Hazard Reduction Act, 42 U.S.C.  
§ 4852d, on behalf of their child.

National Environmental Policy Act; 
National Historic Preservation Act; 
Public Housing — HOPE VI

Coliseum Sq. Assoc., Inc. v. Jackson, 2006 WL 2664455 (5th 
Cir. Sept. 18, 2006). The Fifth Circuit concluded that HUD 
had not acted arbitrarily and capriciously in declining to 
consider further environmental and historic preservation 
impacts—under the National Environmental Policy Act, 
42 U.S.C. §§ 4321 et seq., and the National Historic Preser-
vation Act, 16 U.S.C. §§ 470f et seq.—of the HOPE VI rede-
velopment of the St. Thomas public housing site in New 
Orleans. n

Recent Housing-Related 
Regulations and Notices 

The following are significant affordable housing-
related regulations and notices that the Department of 
Housing and Urban Development (HUD) and the Depart-
ment of Agriculture’s (USDA) Rural Housing Service 
(RHS) issued in September of 2006. For the most part, the 
summaries are taken directly from the summary of the 
regulation in the Federal Register or each notice’s intro-
ductory paragraphs.

Copies of the cited documents may be secured from 
various sources, including (1) the Government Printing 
Office’s website on the World Wide Web,� (2) bound vol-
umes of the Federal Register, (3) HUD Clips,� (4) HUD,� 
and (5) USDA’s Rural Development Web page.� Citations are 
included with each document to help you secure copies.

HUD PIH Notices

Notice PIH 2006-33 (HA) (Sept. 6, 2006)
Changes in Financial Management and Reporting Require-
ments for Public Housing Agencies Under the New Oper-
ating Fund Rule (24 CFR Part 990); Interim Instructions 

Summary: This notice transmits changes in financial 
management and reporting requirements for public hous-
ing agencies pursuant to the Revisions to the Public Hous-
ing Operating Fund Program, Final Rule published in the 
Federal Register on September 19, 2005 (79 FR 54983). The 
final rule replaces the interim rule that was published on 
March 29, 2001. 

Expires: September 30, 2007.

Notice PIH 2006-35 (HA) (Sept. 25, 2006)
Operating Fund Program Final Rule: Transition  
Funding and Guidance on Demonstration of  
Successful Conversion to Asset Management to Discon-
tinue the Reduction of Operating Subsidy Participation 
Extension of Stop Loss Deadline to April 15, 2007

Summary: This notice amends PIH 2006-14 (HA), 
issued March 22, 2006, to extend the application submis-
sion deadline to qualify for the first stop-loss deadline 
to April 15, 2007. As provided in PIH 2006-14, stop-loss 
applies only to public housing agencies that: (1) lose fund-
ing under the new Operating Fund formula; and (2) wish 
to submit documentation in accordance with the require-
ments for the first stop-loss deadline of October 1, 2006, so 
they may limit their losses to 5%.

Expires: September 30, 2007.

�http://www.access.gpo.gov/su_docs.
�http://www.hudclips.org/cgi/index.cgi.
�To order notices and handbooks from HUD, call (800) 767-7468 or fax 
(202) 708-2313.
�http://www.rdinit.usda.gov/regs.
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Notice PIH 2006-36 (HA) (Sept. 26, 2006)
Guidance on Unit Status Categories in the Development 
Sub-module of the Office of Public and Indian Housing 
(PIH) Information Center (PIC) and Revised Form  
HUD-50058 Reporting Recommendations

Summary: This notice explains and provides guid-
ance to PHAs on how to use the unit status categories, 
and their respective sub-categories, that were included in 
the PIC September 2005 release for the Development Sub-
module. Accurate classification of all units in the Devel-
opment Sub-module allows the Department and PHAs to 
determine operating subsidy funding eligibility, calculate 
Form HUD-50058 reporting rates, and monitor occupancy 
levels in public housing. 

Expires: September 30, 2007.

Notice PIH 2006-37 (HA) (Sept. 28, 2006)
Changes to Disaster Voucher Program (DVP) Operating 
Requirements—Family Eligibility and Initial Lease Terms

Summary: This notice revises the DVP Operat-
ing Requirements set forth in HUD Notice PIH 2006-12, 
issued February 3, 2006. These revisions result from Sec-
tion 7028 of the Emergency Supplemental Appropriations 
Act for Defense, the Global War on Terror, and Hurricane 
Recovery, Public Law 109-234, enacted June 15, 2006. The 
June 2006 Supplemental requires two significant changes 
to the DVP Operating Requirements: (1) it expands family 
eligibility for DVP to include to several categories of HUD-
assisted dwelling units that were previously eligible for 
the Katrina Disaster Housing Assistance Program; and (2) 
it removes the initial lease term requirements of Section 
8(o)(7)(A) of the United States Housing Act of 1937 from 
the DVP. With the exception of the two changes described 
above, this notice does not rescind or replace HUD Notice 
PIH 2006-12 or other supplemental guidance on the DVP.

Expires: September 30, 2007.

HUD Housing Notice

Notice: H 2006-12 (Sept. 12, 2006)
Closing Costs Paid by the U.S. Department of Housing 
and Urban Development 

Summary: This notice supersedes Notice H 2005-12, 
and announces a new and simplified policy on closing 
costs payable by the Department of Housing and Urban 
Development (HUD) on sales of single-family properties 
owned by HUD. This change is intended to align HUD 
home sale policies with the industry practices.

Expires: September 30, 2007. n
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