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Our longtime colleague, guide and friend David Bryson
died on December 25, 1999, after a difficult six-month
struggle with lung cancer. We have lost a great and wonder-
ful person who did so much for so many for so long. David
leaves a unparalleled legacy of knowledge and commitment
to housing justice, passed on through teaching and writing
and through advocating, in phone calls and workshops, in
newsletters and books, and in legislatures, agencies, and
courts throughout the nation.

It is extremely difficult to accurately describe the mean-
ing of David’s contributions to the National Housing Law
Project and its staff, legal services housing lawyers and para-

IThis tribute was written by Jim Grow of the National Housing Law Project.
It also appears in the special January / February 2000 issue of the Clearing-
house Review.
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legals, low-income housing tenants, others in need of afford-
able housing, and housing advocates all across the country
for so many years.

To our work, David always brought extraordinary in-
telligence, an unflagging commitment to housing justice for
all people, unparalleled integrity, perseverance in pushing
toward the goal, and seemingly endless patience with ev-
eryone involved, allies and opponents alike. No one else
could carve up a complex housing problem with David’s
surgical precision. For that he was always a giant among us.
But he was also the gentlest of giants who cast no shadow,
remained full of grace and good humor, never harshly dis-
paraged others, and always kept a sparkle in his eye or a
smile on his face. He personified the best that humanity has
to offer.

David never exalted his own contributions, preferring
instead to teach and work closely and calmly with colleagues,
advocates, tenant leaders, and policy makers to get the job
done—write the pleading, draft the rule or the law, develop
and map the theory or the strategy, prepare the article or the
book. His work did most of his talking. Because of this colle-
gial and supportive style that has benefitted thousands of
advocates and millions of poor people, and the sudden on-
set and terrible swiftness of his disease, David never received
the full recognition his work so richly deserved.

This year, he was recognized in September by the Cali-
fornia State Bar with its annual Loren Miller Award for life-
time dedication and commitment to providing legal services
to the poor, by the National Legal Aid and Defender Asso-
ciation at its annual fall conference in Long Beach, and by
the National Low-Income Housing Coalition. At the NLADA
conference, Don Saunders from NLADA and Alan House-
man from the Center on Law and Social Policy each spoke
eloquently about what David has meant for them person-
ally and for millions of others whose lives have been im-
proved measurably by David’s work, and the standing ova-
tion of hundreds more spoke even louder on behalf of the
entire legal services community.

VISIT OUR WEBSITE AT WWW.NHLP.ORG
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David’s extraordinary housing advocacy career began
several years after graduation from Princeton and Colum-
bia Law School, after he first served as a law clerk for Chief
Justice Roger Traynor of the California Supreme Court and
then as a Faculty of Law lecturer at the University of Ghana.
Joining NHLP as a staff attorney in 1970, he took a break
from 1973 to 1977 to work as a staff attorney for California
Rural Legal Assistance. He returned to NHLP in 1977 to serve
as a staff attorney, then as acting director on several occa-
sions, and then as deputy director. Through these many
years, David always provided the guiding hand for NHLP
and its work.

David also provided the guiding hand for the work of
so many other advocates, mostly legal services and public
interest lawyers and paralegals. His guidance has been es-
pecially important, as housing law is one of the largest areas
of legal services practice, and also one of the most complex,
especially with respect to federal housing programs that
serve people at or near the poverty level.

Alan Houseman aptly called David “the consummate
support center attorney” because David used his remark-
able intellect, skills, and compassion to improve the lives of
the poor in so many ways. David litigated or participated in
landmark cases that have established housing rights for the
poor; he successfully advocated for laws to advance or pro-
tect their interests; he served as a teacher, mentor, advisor,
and invaluable resource to thousands of legal services ad-
vocates over three decades.

Our friend and colleague Florence Roisman captured his
impact as follows, “For every legal services advocate in the
United States who is facing a housing issue, the first thing to
do is to read what David Bryson has written, and the next
thing to do is to call David. No responsible housing advo-
cate would undertake to do anything out of the ordinary
without first consulting David.”

At the same time, people were always central to David’s
work: people and families with low-incomes, tenant lead-
ers, legal services advocates, and allies seeking housing jus-
tice. Working with all of them provided the sustenance he
needed to persevere so well for so long.

David’s work always focused on establishing and imple-
menting certain core principles that he strongly believed
were central to advancing the goal of housing justice for
people with extremely low incomes. He was a strong be-
liever in the essential role of the federal government to pro-
vide the framework and the resources to implement a shared
national commitment for housing justice, with little faith that
anything less would prove successful within our lifetimes
or that of the next generation. Thus, David’s essential prin-
ciples included:

¢ providing and preserving deep subsidies and income-
based rents and nondiscriminatory tenant selection poli-
cies so that poor people would not be priced out of the
“affordable” housing resources provided;

e protecting the deeply subsidized affordable housing
stock from being diluted, whatever the cause (whether
through poor management and maintenance,
gentrification, demolition, foreclosure, or other market
forces), through “one-for-one replacement” and the prin-
ciple “once subsidized, always subsidized”;

e minimizing the involuntary displacement of very low-
income residents from their homes and communities by
using good cause eviction protections, strict “last resort”
criteria to govern the loss to units, and fair relocation
protections;

* ensuring procedural fairness to tenants and applicants
when HUD or other public agency administrators pro-
pose actions that affect poor tenants’” homes, whether
the threat came under the guise of stripping away griev-
ance procedures, seeking forfeiture or eviction in a “war
on drugs,” or a plan to demolish or sell their homes;

e implementing the duties imposed by fair housing and
civil rights laws when housing providers or public agen-
cies make programmatic decisions that intentionally dis-
criminate or adversely affect people of color, persons
with disabilities, or families with children; and

e keeping all of the doors of justice open to the poor by
helping them access both the courts and less formal de-
cision-making procedures to enforce their substantive
rights, and by participating in and encouraging tenants
to participate in legislative and administrative policy
development processes where substantive and proce-
dural rights are created and refined.

David’s contributions in the world of housing litigation
were many. He was a precise and insightful student of the
law and the courts, whose wise counsel was invaluable to
many advocates, raw and seasoned alike. Notable among
these achievements were his work on successful cases:

* requiring subsidized owners to provide due process pro-
tections prior to increasing project rent levels (Geneva
Towers Tenants Organization v. Federated Mortgage Inves-
tors, 357 F.2d 547 (9* Cir. 1974) (Clearinghouse No.
2,971));

e challenging minimum income requirements for admis-
sion to federally subsidized housing (Findrilakis v. HUD,
357 F. Supp. 547 (N.D. Ca. 1973) (Clearinghouse No.
8,026));

¢ preserving HUD’s lease and grievance procedure against
a proposed repeal by the Reagan-Bush Administrations
(National Tenants Organization v. Pierce, No. 88-3134
(D.D.C. memorandum and order Jan. 25, 1989) (Clear-
inghouse No. 43,958));

* ensuring that public housing tenants have access to fed-
eral court to enforce federal laws and regulations under
Section 1983 (Wright v. City of Roanoke, 479 U.S. 418 (1987)
(Clearinghouse No. 33,657));
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e preventing the United States from seizing public hous-
ing tenants’ homes without any prior notice or hearing
(Richmond Tenants Organization v. Kemp, 956 F.2d 1300
(4™ Cir. 1992) (Clearinghouse No. 45,826)); and

e upholding state anti-discrimination laws providing ac-
cess for voucher holders against challenges of federal
preemption (Franklin Tower One v. N.M., 157 N.J. 602,
725 A.2d 1104 (N.J. Supreme Ct. 1999) (Clearinghouse
No. 51,172)).

Of course, this brief list does not include the many cases
in which David participated or provided essential support
and guidance, and those that were unsuccessful in the short-
run but that eventually brought more justice through subse-
quent changes in governing statutes or rules.

Not surprisingly, David’s remarkable litigation record
is matched by his highly successful record of legislative and
administrative advocacy. David drafted hundreds of pro-
posed legislative changes to the federal public and subsi-
dized housing programs that benefit the poor, many of which
became law. And since almost every new law requires regu-
lations, David also provided or organized exhaustive com-
ments to almost all significant proposed HUD regulations
over these years. These provisions cover the complete range
of procedural protections and substantive rights that ben-
efit federally assisted tenants and applicants, including ad-
ministrative hearings and grievance procedures, admissions
criteria and preferences that preserve access for poor people,
good cause for eviction, utility allowances, income-based
rents, exclusions from income for rent-setting, housing as-
sistance for immigrants, and demolition and relocation pro-
tections.

Many of these important protections, particularly those
concerning targeting of scarce resources, income-based rents,
good cause for eviction, tenant participation and relocation,
have survived largely intact, despite the far-reaching changes
contained in Congress’ 1998 housing bill, which David chal-
lenged every step of the way during the several years of its
development.

Another still-vital aspect of David’s legacy is his prolific
writing and constant teaching, designed to equip other ad-
vocates with the knowledge needed for successful advocacy.
Invariably comprehensive and precise, his written work in-
cluded his many contributions to NHLP’s books and Manu-
als and his regular articles for the Housing Law Bulletin and
the Clearinghouse Review. These works ranged from the spe-
cific to the global, providing useful descriptions of impor-
tant laws or regulations or more thoughtful expositions on
general national housing policy topics, like the right to hous-
ing or the 104" Congress, or more discrete current issues,
such as fair housing or housing preservation. Through this
work, he has guided thousands of advocates, even those he
never met personally.

David was extremely disappointed by his inability to
return to his work during his illness. He was grateful for
and most comforted by the many expressions of love and
support from his colleagues nationwide.

David’s memorial service was held on December 30,
well-attended by many of David’s family, friends, and hous-
ing colleagues. We celebrated his caring for others, his hu-
mor, his commitment to family, friends, and all people, his
invariable integrity, his humility and grace—qualities that
clearly distinguished David from many other brilliant people
we know. He enriched our lives immeasurably, during a life
too brief at 58 years but every moment well-lived. His life
was our privilege.

Although we will miss his physical presence, David will
always remain close every day in our work. We remain com-
forted by having enjoyed his life and work for the many years
we did share together, and by the lessons of his labors in the
pursuit of justice for all.

David’s family has requested that contributions in his
honor and memory be made to NHLP, at 614 Grand Avenue
#320, Oakland, CA 94610. As he would appreciate, his obitu-
ary appeared in the New York Times on January 7, and was
noted in a brief article on January 10. m

CATHERINE BISHOP AND
ELAINE BEALE JOIN NHLP STAFF

The National Housing Law Project is extremely
pleased to announce the addition of two staff mem-
bers to its Oakland Office. Catherine M. Bishop rejoins
NHLP as a staff attorney specializing in the public and
HUD multi-family housing programs. As many of you
know, Catherine worked for NHLP prior to 1995 and
is considered an expert in the field of public and subsi-
dized housing. She has extensive litigation experience
in the housing field and has authored or co-authored
several manuals, articles and guides, including the first
and second editions of HUD Housing Programs: Tenants’
Rights. During the past five years, Catherine was a se-
nior associate at Wartelle & Weaver, West Bay Law, in
San Francisco, and, more recently, she served as a staff
attorney at Community Legal Aid Society of Alameda
County. We are delighted to have Catherine back with
NHLP.

Elaine Beale joined NHLP as its Development Di-
rector in November of 1999. Elaine brings extensive
nonprofit fundraising experience to our organization
as well as a familiarity with legal services. Immediately
prior to coming to NHLP, she was a fundraising con-
sultant to a number of San Francisco Bay Area organi-
zations. She was also the Institutional Gifts Director
for the Volunteer Legal Services Program of the Bar
Association of San Francisco. Prior to that, she was
Director of Development for San Francisco Women
Against Rape. Elaine is an accomplished writer who
had a first novel published in 1997. We welcome Elaine
and look forward to working with her. m
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TENANT-BASED SECTION 8
RENEWAL RULE

by Barbara Sard"

HUD published a final regulation governing renewal of
expiring Section 8 tenant-based assistance contracts? on Oc-
tober 21, 1999. The new rule will apply to voucher and cer-
tificate (including project-based certificate) contracts that
expire after December 31, 1999. The rule was fashioned
through a negotiated rulemaking process, as required by
Congress.? It is important for advocates as well as public
housing agencies (PHAs) to understand the new rule, as the
renewal funding formula will significantly affect the impact
of PHA decisions concerning the voucher payment
standard(s) and local admissions preferences on the number
of families a PHA can assist.

This article briefly reviews the significance of the renewal
formula, how certificate and voucher funding was previously
handled by HUD, and the methodology that will be used
under the new rule.

1. Significance of Renewal Formula

The new renewal formula adopted by HUD means that
HUD will fund the additional costs that may be incurred if
PHAs increase their voucher payment standards, whether
to achieve adequate utilization of contracted funds, to pro-
mote deconcentration of poverty and expand housing op-
portunities, to restrain families’ payment burdens, or to meet
targeting requirements.* The chart on the opposite page il-
lustrates the effect of setting the voucher payment standard
at different percentages of the applicable Fair Market Rent
(FMR) on the rent burden that families will experience, and
on the cost of units that families may be permitted to rent.

In general, a higher voucher payment standard will make
more units available to families at a rent burden of 30 per-
cent of income for rent and utilities,> and will make more

'This article was written for NHLP by Barbara Sard, the Director of Hous-
ing Policy for the Center on Budget and Policy Priorities. Ms. Sard served
as a member of the Negotiated Rulemaking Committee on Tenant-Based
Section 8 Renewal.

%64 Fed. Reg. 56,882 (amending 24 C.E.R. § 982.102) (hereinafter all citations
to the final rules will be to the section of the Code of Federal Regulations as
it will be codified). Most contracts between HUD and PHASs to fund Section
8 certificates and vouchers are now one-year contracts, and must be renewed
annually for funding to remain available.

3Pub. L. No. 105-276, § 556(b), 112 Stat. 2461, 2613 (1998).

24 C.FR. §982.102(g)(4) (list of “legitimate program goals” that HUD must
adhere to if it alters the cost-based formula for allocating renewal Section 8
budget authority to PHAs).

SUnder the new voucher program, families must pay at least 30 percent of
their adjusted income for rent and utilities, even if a unit’s rent is below the
payment standard. 24 C.ER. § 982.505(b). Only families that rented less ex-
pensive units under the old voucher program prior to October 1, 1999 will
continue to benefit from the so-called “shopping incentive” during the con-
version period. 24 C.ER. § 982.502(c). HUD may require PHAs to increase
their payment standard up to 110 percent of FMR for a particular unit size if
40 percent or more of participants occupying units of that size pay more
than 30 percent of income for rent and utilities. 24 C.F.R. § 982.503(e).

units available for which a family’s share of the rent will be
within the permissible maximum limit of 40 percent of ad-
justed income.® This is particularly true for housing in areas
that are less poverty-concentrated and that have better ac-
cess to jobs and quality services. Such an increase in the po-
tential availability of affordable units may be necessary if a
sufficient number of families are to succeed in leasing units
with their vouchers—both overall and in low poverty neigh-
borhoods—for a PHA to score well on the relevant indica-
tors in the Section 8 Management Assessment Program
(SEMAPY)” and to prevent the future reduction in the size of
its voucher program.® It may also be necessary for a PHA to
comply with the targeting requirements for the voucher pro-
gram,’ as the lower a family’s income, the less ability it will
have to rent a unit for which the rent and utility costs exceed
the payment standard.

If PHAs choose to admit more poor families than re-
quired by the federal targeting floor in order to meet identi-
fied housing needs, and as a result incur additional housing
assistance costs, the new renewal formula will also cover
these increased costs. Subject to adequate Congressional
appropriations, PHAs are assured of sufficient funds to serve

24 C.FR. § 982.508. This limit applies to new program participants and
movers who rent units for which the cost of rent and utilities exceeds the
payment standard.

’PHAs that lease fewer than 95 percent of the units budgeted for the PHA
by HUD lose 20 out of a possible 135 to 145 points on SEMAP. 24 CFR. §
985.3(n). PHAs in metropolitan areas that take the necessary steps to ex-
pand housing opportunities, including analyzing the effect of their pay-
ment standard[s] and the possible need for an increased or exception pay-
ment standard, and achieve an adequate or increased level of
deconcentration of poverty, can earn an additional 10 points. 24 C.FR. §
985.3(g)(expanding housing opportunities), (h)(deconcentration bonus), as
amended by 64 Fed. Reg. 40,496, 40,498 (July 26, 1999). If a PHA earns zero
points on the lease-up or expanding housing opportunities indicators, de-
spite designation as a “standard” or “high performing” PHA due to its
overall SEMAP score, the PHA must correct the deficiency within 45 days,
and may be considered by HUD to be in breach of its contract with HUD,
which HUD may then cancel. 24 C.E.R. §§ 985.106, 985.109.

8 Short of canceling a PHA's voucher contract altogether, the new Section 8
renewal rule authorizes HUD to permanently reduce the funding level and
number of “baseline” units for PHAs that fail to adequately lease units,
and reallocate that funding to other PHAs. 24 C.ER. § 982.102(i). The rule
itself does not set a numerical standard for what level of leasing is “ad-
equate” to avoid reallocation of funds. It is likely that the reallocation pro-
vision will apply to PHAs that are using less than 90 percent of their bud-
get authority, and do not achieve leasing of 95 percent of budgeted units
within approximately 16 months after receiving a warning from HUD. This
is the standard set forth in the draft of the notice that will describe in detail
the procedures outlined in the rule, on which the Negotiated Rulemaking
Committee reached consensus. (Hereafter, this notice will be cited as “draft
Notice.”) It is available on the web at: http:/ /www.hud.gov/pih/pro-
grams/s8/draft_notice_recom.pdf. A final notice should be issued by HUD
in January, 2000, and will be available through the Office of Public Housing
home page, http://www.hud.gov/pih/pih.html, or at http://
www.hudclips.org.

°Not less than 75 percent of the households admitted each year by PHAs to
their voucher programs must be extremely low income (i.e., with incomes

at or below 30 percent of area median), subject to very limited exceptions.
24 C.FR. § 982.201(b)(2).
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Scenario 1: Payment Standard = 100 Percent of FMR ($737)

SECTION 8 VOUCHERS:
EFFECT OF PAYMENT STANDARD AT 90 PERCENT,
100 PERCENT AND 110 PERCENT OF FAIR MARKET RENT

Assume FY 2000 Fair Market Rent (FMR) in Anytown is $737 (with utilities) for a two-bedroom unit. Sample Family: House-
hold adjusted income is $11,000 ($917 per month); therefore 30 percent of monthly adjusted income of $917 is $275.

($275 + $63)

Gross Rent $700 $800 $900
Payment Standard $737 $737 $737
Tenant Share $275 $338 $438

($275 + $163)

($275 + $37)

($275 + $137)

Result Payment Standard is greater Payment Standard is Tenant share is 48 percent
than the rent + utilities, so lower than the gross ofincome. PHA may not al-
tenant share is 30 percent rent, so tenant share is low tenant to use voucher
of income. 37 percent of income. for this apartment.

Scenario 2; Payment Standard = 90 Percent of FMR ($663)
Gross Rent $700 $800 $900
Payment Standard $663 $663 $663
Tenant Share $312 $412 $512

($275 + $237)

Result

Payment Standard is lower
than the rent, so tenant share
34 percent of income.

Tenant share is 45 percent
ofincome. PHA may not al-
low tenant to use voucher
for this apartment.

Tenant share is 56 percent
income. PHA may not allow
tenant to use voucher for
this apartment.

Scenario 3: Payment Standard = 110 Percent of FMR ($810)

Gross Rent $700 $800 $900
Payment Standard $810 $810 $810
Tenant Share $275 $275 $365
($275 + 90)

Result

Payment Standard is higher
than the rent, so tenant share
is 30 percent of income.

Payment Standard is
higher than the rent; ten-
ant share is 30 percent
of income.

Payment Standard is lower
than the rent, so tenant
share is 39.8 percent of in-
come.

*This chart was prepared by Judith Liben of Greater Boston Legal Services.
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at least the number of families that HUD considers its
baseline—that is, the number of families actually served, or
that HUD records indicate the PHA was contracted to serve,
on October 1, 1997 (whichever is higher), plus any additional
“units” subject to HUD/PHA contract since that date, in a
manner that is consistent with these program goals.!

2. Background™

Some background is necessary to appreciate the need
for a new renewal formula and why the funding methodol-
ogy is confusing to many people involved with the Section 8
program. Until recent years, budget authority for Section 8
certificates and vouchers was appropriated by Congress in
multi-year increments, generally of from five to 15 years.
HUD's contracts with PHAs for these subsidies indicated
the number of families that HUD expected the PHA to serve
with the reserved funding amount. HUD calculated the
amount of funding based on the applicable FMR(s) and an
assumed national inflation rate for the duration of the con-
tract. Until recently, HUD reserved for PHA use the full FMR
amount, without any deduction for families” assumed con-
tributions toward their rental costs. When the initial multi-
year contracts expired, they were renewed by HUD (annu-
ally, beginning in the mid-1990’s) based on the number of
families HUD had initially assumed would be served by the
increment in question, multiplied by the full FMR for the
area.

As a result of this funding methodology, many PHAs
accumulated huge reserves due to housing assistance pay-
ment costs below the FMR. In the certificate program this
was the result of two factors: tenants contributing a portion
of the costs, and rents for existing participants lagging be-
hind FMR increases. In the voucher program,’ there was
the additional factor that PHAs could set their payment stan-
dard as low as 80 percent of the FMR, and assist more fami-
lies than the number initially specified by HUD with any
remaining funds. Some PHAs decided to “grow their own
programs” by using the program reserves accumulated in
both the certificate and voucher programs to lease units to
additional families beyond the number HUD had initially
specified that the funding was intended to assist.

In 1996, in response to Congressional criticism that such
“self-help” increases in program size were contrary to Con-
gressional prerogatives to control incremental assistance,

1024 C.ER. §982.102(g)(4)(iv), (viii). See discussion of § 982.102(g) below.

1 The following description is based on a presentation by HUD staff on
Section 8 Funding at the HUD Section 8 Summit held in Nashville, Tenn.,
on August 30-Sept. 2, 1998, and on the materials distributed and presenta-
tions made during the Negotiated Rulemaking meetings, in addition to
sources specifically cited. A summary of each of these meetings is available
at: http:/ /www.hud.gov/pih/programs/s8/s8neg_rulemaking.html.

2 About one-quarter of all tenant-based subsidies in 1998 were vouchers.
U.S. General Accounting Office, Section 8 Tenant-Based Housing Assistance:
Opportunities to Improve HUD's Financial Management, GAO /RCED-98-47,
February 1998, Appendix L.

HUD instructed PHAs that they were no longer permitted
to use program reserves to increase the number of families
served.”” However, PHAs could, if they had sufficient bud-
get authority without using reserves, approve leases for more
families than HUD had anticipated they would serve within
their budget authority."* This policy revision left unchanged
the ability of PHAs, within their voucher programs, to serve
additional families within their current budget authority by
using a lower payment standard. Because PHAs” adminis-
trative fees are tied to the number of families participating
in the program, PHAs continued to have a financial as well
as moral / political incentive to serve the maximum number
of families, though their discretion was largely limited to
the voucher program by late 1996.

Congress sought to prevent this “problem” of PHAs
adding families to the program by requiring HUD, in 1997,
to recapture approximately $7.2 billion in Section 8 program
reserves. Trying to prevent large reserves from again accu-
mulating from unspent Section 8 funds, in 1998 HUD began
to renew expiring Section 8 contracts at 92 to 94 percent of
FMR. While this was an attempt by HUD to bring PHAs'
budgets closer to what appeared to be their actual costs for
Section 8 assistance, there were many difficulties in the ap-
plication of this national percentage reduction to the fund-
ing of individual PHAs.

As a result of prior funding methodology,
many PHAs accumulated huge reserves
due to housing assistance payment

costs below the FMR.

This was the situation Congress faced in the fall of 1998.
To remedy it, Congress included a section in the Quality
Housing and Work Responsibility Act of 1998 (QHWRA) that
specifies the standard HUD must meet in renewing tenant-
based contracts, and directed HUD to implement the new
standard through negotiated rulemaking.!”® The statutory
standard contains two requirements that are vital to keep in
mind in reviewing the new rule: (1) the renewal formula must
allocate sufficient funds, “at a minimum . . . to ensure contin-
ued assistance for the actual number of families assisted as
of October 1, 1997” plus incremental assistance and addi-
tional families authorized subsequent to that date (known
as the PHA's “baseline”); and (2) inflation adjustments must
be based on local or regional (not national) factors.'®

13 PTH 96-68 (August 23, 1996); PIH 97-59 (November 26, 1997).
“1d.
15 Pub. L. No. 105-276,, 112 Stat. 2461, 2613 (1998).

1 Id., § 556(a) (emphasis added).
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For FY 1999, prior to the negotiated rulemaking, Con-
gress directed HUD to implement the statutory provision
by notice. In that notice, HUD made an extremely impor-
tant addition to the statutory language concerning the
“baseline” number of units that the renewal formula must
fund. HUD decided that it would fund the higher of the num-
ber of families actually assisted on October 1, 1997, or the
number of units “reserved” for the PHA on HUD's records
(i.e., the number of families HUD believed the PHA could
assist, whether or not its actual budget authority would sup-
port that number in light of costs, and without regard to the
then-mandated 3-month delay in reissuance of turnover Sec-
tion 8 subsidies).”” For most PHAs, the latter “reserved”
number of units provided a higher “baseline” than the statu-
tory language regarding the actual number of families as-
sisted.

3. The Final Renewal Rule

The final rule is a refinement of the actual cost method-
ology that HUD developed during 1998 and 1999, including
an important change in how PHAs can use their program
reserves. Basically, the formula is:

[PHA’s expiring baseline number of units (adjusted for
post-12/31/99 changes)] x [PHA’s actual cost per unit]
x [inflation adjustment].

Each of these concepts requires explanation.
a. The Renewal Formula

The determination of a PHA’s Section 8 renewal budget
for the subsequent calendar year starts with a PHA's
“baseline” number of units, which will now be the number
of Section 8 subsidies reserved by HUD for the PHA pro-
gram as of December 31, 1999."% In the years following 2000,
the baseline will be adjusted by any permanent changes
made to the units reserved by HUD for the PHA." The pre-
amble explains that this baseline includes the higher of the
number of units leased or reserved on October 1, 1997 plus
adjustments HUD has made to correct its records and to add
new units.”? HUD will issue a notice in February 2000 that
will include a more detailed explanation of how the
“baseline” is determined and what procedures PHAs should
follow if they believe HUD has made an error in determin-
ing their baseline.”!

17 PIH 98-65 (Dec. 30, 1998), as corrected by PIH 99-1 (Jan. 12, 1999).
1824 C.ER. §982.102(d)(1)(i).

1924 C.FR. §982.102(d)(1)(ii).

2 64 Fed. Reg. 56,883.

2 See n. 7, supra.

The number of units in the adjusted baseline that expire
in the upcoming calendar year is then multiplied by the
PHA'’s adjusted annual per unit cost. Each PHA’s annual per
unit cost is determined by dividing the PHASs' total housing
assistance amounts paid by the total number of “unit
months” for which housing assistance was paid, and then
multiplying by 12 to annualize the monthly actual average
cost. The PHA's cost data are derived from the PHA’s most
recent HUD-approved year-end statement. This could mean
that renewal funding for subsidies for which the funding
expires in calendar year 2000 is based on either the PHA’s
FY 1998 or FY 1999 year end statement, depending on the
PHA'’s fiscal year and the speed of HUD's approval process.

HUD'’s decision to fund the higher of the
number of families actually assisted or
the number of units “reserved” for the

PHA was extremely important.

Because of the one- to two-year time lag between the
cost data used to determine actual costs and the subsequent
period in which the funding will be used, HUD adjusts the
actual annual per unit cost by the Section 8 annual adjust-
ment factor(s) (AAF) that applies to the PHA’s jurisdiction
for the time period(s) between the last approved year end
statement and the end date of the funding under the renewal
contract.? HUD has committed to trying to develop a better
measure of actual inflation in costs relevant to the amount
of Section 8 assistance payments at the local level rather than
the Section 8 annual adjustment factors.?

Recognizing that the AAFs do not always accurately
project future costs that are changing rapidly, HUD agreed
to include in the rule flexibility to modify the adjusted an-
nual per unit cost figure used to determine the subsequent
year’s budget on request of a PHA.** PHAs that increase
their payment standard in light of increasing rental costs of
available units, but make the increase too late to be ad-
equately reflected in the actual cost data contained in the
most recent approved year end statement, may wish to re-
quest upward modification of their budget authority under
this provision.

224 C.FR. § 982.102(e). The regulatory authority for the Section 8 annual
adjustment factors is found at 24 C.E.R. Part 888.

2 Preamble, 64 Fed. Reg. 56,884 (Oct. 21, 1999). See also the Final Report of
the HUD Housing Certificate Fund Negotiated Rulemaking Advisory Com-
mittee at 18, (hereafter “Final Report”), available on the web at: http:/ /
www.hud.gov/pih/programs/s8/final_committee_report.pdf.

224 C.ER. § 982.102(e)(3)(iii).
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b. New Policy on Use of Reserves

This actual cost methodology means that if a PHA’s av-
erage per-unit cost has increased, the increased cost will,
within one to two years, be fully reflected in the Section 8
renewal funding it receives from HUD. But during the year
when per unit costs first increase and possibly the following
year (depending on the timing of the PHA’s fiscal year and
HUD approval of the year end statement), the actual cost
formula may not yet reflect a cost increase. To avoid a re-
duction in the number of families served below the
“baseline” during this adjustment period, PHAs will be per-
mitted to draw more liberally on the two-month project re-
serve that HUD provides to each PHA. The details of this
new reserve policy are to be issued by HUD shortly in a Fed-
eral Register notice, and the draft notice is currently avail-
able on the web. PHASs that need to use reserves to be able to
serve the “baseline” number of families at current costs are
given greater flexibility to do so than was previously the
case, and are assured that HUD will restore depleted reserves
so long as there are sufficient program appropriations.?
From the data reviewed during the negotiated rulemaking
process, in virtually all cases this liberalized authority to
draw on reserve funds will be sufficient to prevent a reduc-
tion in the number of families served.

The actual cost methodology means that
if a PHA's average per-unit cost has
increased, the increased cost will be fully
reflected in the Section 8 renewal funding
it receives from HUD.

c. Limited Authority for HUD to Alter the Actual
Cost Methodology

Other than an actual national shortfall in appropria-
tions,? there are three possible situations in which HUD may
in the future depart from the rule’s actual cost methodology
for renewal funding. HUD may invoke its right to modify
the actual cost budgeting only after a subsequent notice pub-
lished in the Federal Register based on consultation with
relevant stakeholders, and under circumstances and proce-

% See Preamble at 64 Fed. Reg. 56,883 (Oct. 21, 1999, and Part IV(C)(1) and
(D) of the draft Notice. See n. 7, supra, for the web location of the draft
notice.

% See 24 C.FR. § 982.102(b) (“If the amount of appropriated funds is not
sufficient to provide the full amount of renewal funding for PHAs, as cal-
culated in accordance with this section, HUD may establish a procedure to
adjust allocations for the shortfall in funding.”). To date, Congress has al-
ways fully funded tenant-based Section 8 renewals, with the exception of
the three-month mandatory delay on reissuance of turnover subsidies in
fiscal years 1996 to 1998.

dures that are consistent with the program goals listed in
the regulation.?”

e The first situation is when HUD determines that an in-
dividual PHA, based on its spending pattern, is likely
to exhaust its budget authority and its reserves during
its fiscal year. HUD reserves the authority to require such
a PHA to bring its costs down and the number of fami-
lies served in line with program resources. Yet the PHA
is still assured of adequate funds to serve the baseline
number of families, as adjusted since Dec. 31, 1999, in a
manner that enables the families served to have a rea-
sonable rent burden and expanded housing opportuni-
ties, and that enables the PHA to admit new families to
the program consistent with the needs identified in the
applicable consolidated plans and with targeting require-
ments.”

* The second situation is when HUD determines that it is
necessary to alter the costs used to determine the bud-
gets of specific individual PHAs or all PHAs, “because
of threats to the future availability of funding.”? This
provision is directed not at mismanagement by indi-
vidual PHAs, but at avoiding an increasing cost trajec-
tory that HUD determines will result in future overall
program costs that Congress will not fund.* Reaching
consensus on this provision was the most difficult task
the Negotiated Rulemaking Committee faced.® It pre-
sents some potential uncertainty concerning future fund-
ing even for PHAs that keep program costs from increas-
ing beyond the level that would be covered by the rule’s
formula and program reserves.

It is important to underscore that HUD could not law-
fully reduce the actual cost formula in a manner that would
be inconsistent with the listed program goals. Therefore,
PHAs that increase their payment standards because they
determine that such an increase is necessary to deconcentrate
poverty, expand housing opportunities, prevent unreason-
able rent burdens, or comply with income targeting, and are
administering their programs efficiently and complying with
rent reasonableness requirements, should not be at any risk
of decreased funding under this provision of the rule. More-
over, should future funding be reduced in an unanticipated
manner, a PHA remains free at that point to reduce its pay-
ment standard within the basic range® if it prefers to take
that step rather than serve fewer families.

77 See 24 C.ER. § 982.102(g), the preamble at 64 Fed. Reg. 56,884 (Oct. 21,
1999), and the Final Report at 15.

%24 C.FR. §982.102(g)(1) and (4).

»24 C.ER. § 982.102(g)(2).

% Preamble at 64 Fed. Reg. 56,884 (Oct. 21, 1999).
31 See Final Report at 13-15.

%224 C.ER. §982.503(b)(i).
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e The third situation is where a PHA's actual average per
subsidy cost has decreased compared with the prior year
(because the PHA has lowered its payment standard,
family incomes have increased, rents have fallen, or some
other reason) and as a result the PHA would be due to
receive reduced funding under the actual cost formula.
Many PHAs would have responded to such a cost re-
duction by expanding the number of families served, or
have induced the reduction for this purpose. In order to
reward program efficiency and economy, and to enable
a PHA to have sufficient funds to continue to serve ad-
ditional families above its adjusted baseline, HUD may
adjust the formula to prevent such PHAs from losing
funding.®

If HUD does not use its authority to adjust the cost for-
mula for PHAs with declining costs—and it will “in all like-
lihood” not do so*—it will be the responsibility of PHAs
that permit additional families above the baseline number
to lease units with Section 8 assistance to cut back to the
number of families that it can serve within its budget au-
thority. During the attrition period, PHAs may be permitted
to draw on reserve funds to prevent the loss of assistance to
any family currently participating in the program, but HUD
makes no commitment to restore the depleted reserves.®
PHAs that set a lower payment standard (or otherwise re-
duce program costs) with the goal of increasing the number
of families served within budget authority thus run a sub-
stantial risk that in the following year, or an even longer
period, they will not be able to serve any new families in
their Section 8 program while they reduce the number of
families served down to the baseline number that can be
supported with the reduced budget authority that will re-
sult from the rule’s formula.

Conclusion

Taken as a whole, the new Section 8 renewal rule means
that PHAs, advocates and residents need to discard the old
notion that Section 8 funds are a zero-sum “game,” and that
if costs are increased to serve some families (because of an
increase in the payment standard, admitting poorer fami-
lies, or any other reason) then the number of families served
must necessarily be reduced. PHAs are assured, so long as
Congress fully funds renewal needs as indicated by the regu-
latory formula, of having sufficient funds to support at least
the “baseline” number of families at the costs that the PHA
actually incurs, so long as those costs reflect reasonable man-
agement decisions about how to implement Section 8 pro-
gram goals. PHAs can serve families better, without having
to reduce the number of families they serve.m

%24 CFR. § 982.102(g)(3).
3 Draft Notice at Part IV (C)(2)(b).

% Draft Notice at Part IV (D).

NEW GUIDANCE RE FY 2000
PROJECT-BASED SECTION 8
CONTRACT RENEWALS

Our last Bulletin contained a review of the major hous-
ing policy provisions of Congress’ HUD Appropriations Act
for FY 2000, including new laws governing Section 8 con-
tract renewals and tenant protection vouchers where own-
ers remove developments from the HUD program.! HUD
has quickly moved to implement many of those provisions
through Notice H 99-36 issued on December 29, 1999.2 HUD
provided further detail through a satellite training staged
on January 6, 2000.

1. Background on the FY 2000 Law

The FY 2000 appropriations bill contained important
provisions governing HUD'’s multifamily housing programs,
especially HUD's authority to renew expiring project-based
Section 8 contracts.® Although the new law does not revise
Congress’ 1997 policy decision to leave the renewal deci-
sion primarily in the hands of the owner, it does contain pro-
visions to encourage owners to stay in the affordable hous-
ing program. The law essentially codifies into statute HUD's
June 1999 (“Mark Up”) policy to offer higher market rents
to owners of some Section 8 properties with contract rents
below market levels, and provides the necessary funding.*

With respect to other Section 8 properties with expiring
contracts (those ineligible for or declining “Mark Up” or
restructuring under “Mark to Market”), the new law also

'See FY 2000 HUD Appropriations Bill: Section 8 Renewal Provisions (Including
“Mark-Up to Market”), 29 HOUS. L. BULL. 203 (Nov./Dec. 1999). The new
law is Pub. L. No. 106-74, 113 Stat. 1047 (Oct. 20, 1999). The text of Pub. L.
No. 106-74 can be found at 113 Stat. 1047 (Oct. 20, 1999), and the preserva-
tion provisions are almost all found in Subtitle C of Title V, starting at Sec-
tion 531, 113 Stat. 1109. The enhanced voucher provisions are established
by Section 538 of the new law. The Conference Report is House Report No.
106-379.

?As of January 14, the new Notice H 99-36 was available through the HUD
Clips website at http:/ /www.hudclips.org/cgi/index.cgi. Click on the
shortcut link to “1999 Housing Notices,” then select “H 99-36” from the
archive list.

Section 531 of the bill establishes a revised Section 524 of the Multifamily
Assisted Housing Reform and Affordability Act of 1997 (“MAHRAA”),
codified at 42 U.S.C. §1437f note. Because of this codification in an obscure
section of the U.S. Code, references herein will usually be to “new §524”
with the applicable subsection.

*HUD Notice H 99-15 Emergency Initiative to Preserve Below-Market Project-
Based Section 8 Multifamily Housing Stock, (issued June 16, 1999, expires June
30, 2000). To obtain the full text of the Notice, go to http://
www.hudclips.org, click on the link to “1999 Housing Notices,” and go to
H 99-15. See HUD Finally Announces “Mark-Up” Policy to Prevent Some Sec-
tion 8 Opt-Outs, 29 HOUS. L. BULL. 96 (May 1999); HUD's Final “Mark-Up”
Notice Contains Important Changes, 29 HOUS. L. BULL. 138 (July / Aug. 1999)
(reviewing the final HUD “Mark Up” policy Notice H 99-15).
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allows owners to obtain renewal contracts, but at various
rent levels. The rents HUD must make available on owner
request are determined by the project’s current rent level and
its relation to comparable market rents, unless the owner or
the project is subject to disqualification for program
violations.®

Most owners of properties with current
rents above market levels may generally
obtain renewals at rents “equal to
comparable market rents.”

Under the new law, most owners of properties with cur-
rent rents above market levels may generally obtain renew-
als at rents “equal to comparable market rents.”® An impor-
tant exception is those owners that are exempt or ineligible
for restructuring who can obtain a renewal contract at rents
that are higher than market rents at the lesser of existing
rents as adjusted by the operating cost adjustment factor
(OCAF) or budget-based rents.” Another important excep-
tion to the “market rent” rule is that owners of some other
properties, usually those below-market properties that are
not eligible for the mandatory mark up (e.g., below-market
properties ineligible for the mandatory policy because they
have rents below 110 percent of the area Fair Market Rent,
or FMR), may receive a negotiated renewal rent up to com-
parable market levels, but no less than the existing rent as
adjusted by HUD’s OCAF.? Since these latter offers are dis-
cretionary with HUD, HUD effectively determines which of
these properties will get renewed where owners are unwill-
ing to renew at current rents, although HUD must consider
factors relevant to preservation in offering higher rents.’

The FY 2000 law establishes a new rule concerning re-
newals of expiring Section 8 contracts for projects subject to
Plans of Action under prior preservation programs which
could have Section 8 rents either above or below-market.
While those with below-market rents are usually under an
obligation to renew any expiring contract at existing rents
as adjusted by a cost factor, other properties with above-mar-

5Section 531(a), establishing a new MAHRAA Section 524(a)(1) and (2),
which in turn refers to Section 516 of MAHRAA.

®New Section 524(a)(4)(B).
"New Section 524(b).

8New Section 524(a)(4)(C). By definition, these properties are ineligible for
restructuring because they have below-market rents.

°Id., referring to the criteria established under Section 524(a)(4)(D) on waiv-
ing the 150% of FMR cap on mandatory renewal offers for qualified prop-
erties, which include the following circumstances: (1) vouchers would be
difficult to use in the local area, (2) the housing serves a vulnerable tenant
population, such as the elderly, the disabled, or large families, or (3) the
property represents a community preservation priority, demonstrated by
a contribution of state or local funds.

ket rents must now receive a “comparable benefits” offer
from HUD.®

The new law also specifies how rents will be adjusted in
future years after the initial renewal. Most projects renewed
under these other authorities, like the mark-up projects, will
receive annual rent adjustments pursuant to HUD's operat-
ing cost adjustment formula (OCAF) or, if the owner re-
quests, on a budget basis for actual approved cost increases."
These adjustments will be important if HUD and owners
execute longer-term contracts subject to appropriations.'

The new law also revised (again) the notice requirements
governing Section 8 contract expirations."”

Finally, where Section 8 contracts do terminate by HUD
or owner action, including expirations without renewal, the
new law makes a major change in extending HUD’s obliga-
tion to offer so-called “enhanced voucher” assistance, sub-
ject to appropriations, to any previously assisted tenants.!
This new authority governs enhanced vouchers not just for
Section 8 terminations, but also for prepayments, and for
certain other transactions.

These enhanced vouchers permit payment standards for
tenants who choose to remain in a converted property to be
set at the actual post-conversion rents for the units, even if
higher than the ordinary local payment standard, subject
only to the PHA's “rent reasonableness” determination. This
new authority also clarifies that the enhanced voucher sub-
sidy must cover subsequent rent increases as well, subject
only to the PHA’s “rent reasonableness” test.”®

0Section 531, establishing a new §524(e)(1) of MAHRAA.

New Section 524(c)(1). Non-McKinney mod rehabs are apparently ex-
cluded from these rent adjustment provisions, and it is unclear whether
others will apply.

2This new Notice follows HUD's earlier policy (HUD Notice H 99-32 (Dec.
1, 1999)) to offer all owners such 5-year renewal contracts. Many proper-
ties, renewed either under any of the authorities under new Section 524(a),
or under new Section 524(e)(2) (mark-to-market demonstration projects),
are also eligible another one-time (during any 5-year contract term) discre-
tionary mark-up to market increase. New Section 524(c)(2).

3Section 535 of the bill revises Section 8(c)(8) of the United States Housing
Act, which had required that owners provide a 1-year notice to tenants and
HUD prior to any “termination,” which includes any “expiration or a re-
fusal to renew the contract.” While these features of the law remain un-
changed, Congress revised some of the requirements mandating content of
the notices, including deleting the requirement that the notice set forth the
“reasons” for the termination. The statutory requirement of “reasons” was
one of the grounds for the federal court’s holding in 215 Alliance v. Cuomo,
61 F.Supp. 2d 879 (D. Minn. 1999). See Minnesota Tenants Win Major Preser-
vation Victory, 29 HOUS. L. BULL. 161 (Sept. 1999).

“Pub. L. No. 106-74, §531, establishing a new Sec. 524(d) of MAHRAA, and
§538, establishing a new Section 8(t) of the United States Housing Act to
govern enhanced vouchers.

“New Section 8 (t)(1)(B) of the USHA (payment standard equals actual unit
rent “as such rent may be increased from time to time”). HUD had previ-
ously taken the position that prepayment enhanced voucher subsidies could
not increase to cover subsequent rent increases, a position recently rejected
as illegal by one federal court. 215 Alliance v. Cuomo, 61 F.Supp. 2d 879 (D.

Published by the National Housing Law Project

614 Grand Avenue, Suite 320, Oakland, CA 94610, Tel. (510) 251-9400




VOLUME 30

JANUARY 2000

PAGE 11

2. HUD’s New Notice H 99-36

HUD'’s new Notice addresses many of the issues left
unclear in the appropriations law, and a few others as well.
Among them are issues concerning Section 8 renewal poli-
cies and procedures, Section 8 termination notices, and en-
hanced voucher policies. However, it is important to note
that most policies and procedures remain the same from FY
‘99, as the basic renewal options for owners have not
changed, although they are restated in the Notice. HUD in-
tends this new Notice to provide a single comprehensive
guide for owners, managers, tenants and HUD field staff.

Nonprofits acquiring properties with
expiring below-market rents from for-
profit or limited-profit owners can use the
Mark Up policy to get higher rents on
renewal as part of the sale transaction.

a. Section 8 renewal policies and procedures, including
rent adjustments

Most of the news here relates to requirements related to
new policies implementing HUD'’s twin authorities to in-
crease rent subsidies in expiring Section 8 developments that
currently carry below-market rents. These two authorities
are: (1) HUD’s mandatory duty to make market rent offers
to owners of certain below-market developments (“Mark
Up” policy), and (2) HUD'’s discretionary authority to per-
mit a mark-up of below-market rents to a new budget-based
rent level (including debt service for rehabilitation financ-
ing) that does not exceed market rents for developments
owned by nonprofit owners, which are ineligible for the
normal mark-up policy (“Mark Up to Budget”).

Two important new policies affect nonprofit owners, and
apparently both of these are legally authorized under the
second discretionary authority. First, nonprofits (including
nonprofit controlled limited partnerships established for Tax
Credit financing) acquiring properties with expiring below-
market rents from for-profit or limited-profit owners can use
the Mark Up policy to get higher rents on renewal as part of

Minn. 1999). See Minnesota Section 8 Tenants Win Major Preservation Victory,
29 HOUS. L. BULL. 161 (Sept. 1999). The House Appropriations Commit-
tee Report accompanying H.R. 2684, the FY 2000 HUD Appropriations bill,
indicated that HUD's position was wrong: “[t]o clarify any ambiguity, lan-
guage is included in the Administrative provisions to ensure that subse-
quent rent increases, if reasonable, are covered by the enhanced voucher.”
H. R. No. 286, 106" Cong., 1* Sess. (language under Title I appropriating
funds for the Section 8 Housing Certificate Fund). It remains unclear whether
HUD will take steps to provide retroactive benefits to tenants in prepay-
ment buildings who have been deprived of coverage by HUD's prior ille-
gal interpretation.

the sale transaction.!® They are unaffected by the law’s non-
profit ineligibility provision, which would apply if they had
been owner of the property all along. Nonprofits must, how-
ever, execute an additional 20-year use agreement with
affordability restrictions, including acceptance of an annual
Section 8 contract if offered. These properties need not meet
the other standard eligibility criteria for Mark-Ups.

In addition, for those nonprofits that are ineligible for
ordinary Mark-Ups because they are longer-term owners of
below-market properties, HUD will exercise its discretion
to permit these owners to “mark up” to new budget-based
rent levels that include debt service for capital repairs, so
long as the resulting rent level does not exceed market.”
These properties must submit a capital needs assessment and
rehabilitation financing plan, demonstrating at least a 10
percent contribution toward the repairs from other sources,
as well as an estimated monthly reserve deposit for 10
years.!® Properties with some units not assisted under Sec-
tion 8 will apparently have the burden of the rent increase
carried by the Section 8 assisted units."” The nonprofit owner
must also agree to accept Section 8 renewals if offered for an
additional 20 years.”

HUD’s Notice also restates the ability of projects that do
not qualify for the normal mark-up offer (e.g., due to com-
parable rent levels, physical conditions, or existing use re-
strictions) to obtain a waiver of the Notice requirements upon
Field Office recommendation to Headquarters.”!

Owners of properties with above-market rents that seek
a renewal must generally certify that rents are above mar-
ket, and the HUD field office will then refer the property to
the Office of Multifamily Housing Assistance Restructuring
for processing of the renewal at market rents, determined
by a later comparability study, with or without a formal debt
restructuring plan.

For all properties renewing expiring contracts, the HUD
Notice also clarifies that there will be different renewal rules
and procedures for projects renewed for the first time after
an initial expiration, from those for projects renewed subse-
quently. These rules and policies primarily concern rent com-
parability studies required to support owner renewal re-
quests, and rent adjustments subsequent to initial renewal.
Continuing recently established policies, owners renewing
under the “Mark Up” policy must accept a 5-year renewal
contract (subject to annual federal appropriations), and other

16Gection IX B.

7Section XXII.

18]d. Properties must also have a Real Estate Assessment Center score ex-
ceeding 30 points. Nonprofits can also obtain this increase to yield a 6 per-
cent return in initial equity invested in the project, which is a new HUD

policy.
“Id. See also the processing instructions in Attachment 4B.
“Section XII G.

ASection IX C.
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renewing owners have the option to do so. Apparently, own-
ers may choose contract terms of between one and five years,
and HUD will also consider terms longer than five years, as
the statute imposes no absolute limit.*> For all renewals,
however, regardless of any contract term longer than one
year, appropriations are only committed for one year at a
time and subject to annual renewal in the subsequent year’s
appropriations process. Short-term contracts of less than a
year are also possible to protect tenants, to align multiple
contracts at a property, or to permit adequate time for pro-
cessing a mark-up.

Owners that submitted rent comparability
studies last year can use them to support
longer renewal contracts now, so long as a
5-year maximum lifespan of the study is
not exceeded.

Rent comparability studies submitted by owners will
have a 5-year lifespan.”® After submission as part of the ini-
tial renewal process, a study need not be redone or renewed
annually. Where the owner elects a 5-year renewal contract,
or where HUD requires one (for Mark-Up properties), rents
will generally be adjusted at least by HUD's operating cost
factor during the remaining years on the contract. For those
contracts where owners choose the longer term, HUD may
provide higher rent adjustments upon owner request if a
higher rent is justified by a revised budget. Owners that sub-
mitted rent comparability studies last year can use them to
support longer renewal contracts now, so long as a 5-year
maximum lifespan of the study is not exceeded. Where own-
ers elect only a 1-year contract, they may apply for “Mark
Up” at any subsequent expiration, or may request a renewal
with a cost adjustment (or possibly a limited budget-based
increase).

Where owners have been suspended or debarred, re-
newal of a contract (but not mark-up) will still be possible if
the owner’s bad conduct did not involve the units covered
by the contract.** Otherwise, if the violations concern the
property with an expiring contract, the owner must transfer
the property in order for the contract to be renewed.” How-
ever, bad conduct with respect to other properties will still
disqualify the owner from a renewal under the mark-up
policy.?

2Section VI.
2Section V.
2Section 1T K.

BThese statements were made by HUD officials in the teleconference, but
Sections XIX and XX of the Notice do not specifically codify this policy.

2Gection IX D.

The Notice also contains HUD’s policy about the im-
pact of Real Estate Assessment Center inspection results for
contract renewals.” Depending upon the score received and
the existence of any conditions warranting emergency ac-
tion, the HUD field staff (Program Center Director or Hub
Supervisor) must decide whether to renew the contract un-
der the guidance provided. The Notice states a general policy
of nonrenewal if serious physical problems at the property
affect the health and safety of the residents and the owner is
not in compliance with a viable remedial plan.

Many expiring Section 8 contracts affect properties that
were processed under either the Preservation program or
the earlier FY 1996-1998 Demonstration programs that pre-
ceded “Mark to Market.” For the preservation projects,
HUD’s new Notice makes clear that HUD will simply offer
to renew these at current rents without restructuring,® in
accordance with the requirements of the preservation plan,
since another provision of the new law now makes preser-
vation projects with above-market rents specifically ineli-
gible for the restructuring program.” In the event that the
preservation plan allows the owner to opt-out of the Section
8 contract, HUD will require the owner to continue to com-
ply with the preservation Use Agreement, while providing
enhanced vouchers to tenants. Usually, this issue will arise
with properties where current Section 8 rents are less than
market levels or the levels obtainable under the Use Agree-
ment. For Demonstration projects that already had their
mortgages restructured or rents reduced to market, renew-
als should include an OCAF adjustment. Those Demonstra-
tion projects that avoided restructuring at market rents must
be evaluated by HUD to determine the propriety of restruc-
turing now.

Where owners intend to opt-out, HUD
requests they continue to provide written
notice to HUD's local office.

b. Section 8 Termination Notices

The new law makes all Section 8 termination notices one
year in length, even those at the end of a 5-year contract,
whether that contract is chosen by the owner or required as
part of a mark-up. Congress also revised some of the require-
ments mandating content of the notices, specifically remov-

ZSection XIX.

#Section XIII B. Under new MAHRAA Section 524(e)(1), this option requires
specific appropriated funding, which was expressly provided this year
within the language governing the Housing Certificate Fund.

¥Section 531(b), amending Section 512(2) of MAHRAA.
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ing the requirement that the notice set forth the reasons for
the termination and those that had mandated specific con-
tent depending on the owner’s intention. HUD’s new No-
tice includes some sample forms as attachments, with dif-
ferent form notices for owners who intend to renew from
those who intend to opt-out. Where owners execute a 5-year
renewal contract (subject to appropriations), they would not
need to serve any notices during the term of that contract,
until one year prior to the end of the term, because the con-
tract is not expiring, and thus there is no “termination” giv-
ing rise to a duty to notify. HUD field office project manag-
ers are supposed to review the notices for legal sufficiency,
and return noncompliant notices to owners for correction,
with the 1-year clock starting after service of the corrected
notice.*® Short-term extensions generally do not trigger ad-
ditional 1-year notice requirements, unless they occur fol-
lowing completion of the 1-year period.*!

Where owners intend to opt-out, HUD also requests that
owners continue to provide a written notice to HUD’s local
office, to permit adequate time for processing replacement
vouchers. The Notice does not require service of this defini-
tive 120-day intention to opt-out on tenants. At the telecon-
ference briefing, HUD staff stated that owners that file no-
tices stating an intent to renew could change their minds
during the 1-year period, without filing a new 1-year notice,
by giving HUD the 120-day notice of opt-out, but this posi-
tion appears legally insupportable.

c. Enhanced voucher policies

HUD’s Notice provides little guidance about Congress’
new enhanced voucher policy, which makes these special
tenant-based subsidies available upon specified conversion
actions, including owner opt-outs. Details will apparently
be provided in a forthcoming joint Notice issued by the Of-
fices of Housing and Public and Indian Housing. However,
clarifying an important ambiguity in the law, the Notice does
state that tenants receiving these vouchers may elect to re-
main in their units, as has been true for tenants receiving
them as a result of prepayments since 1996.%> Thus, opt-out
owners should have to accept them, protecting tenants
against involuntary displacement. m

0Section XVI.

%1Section XVI D. However, the Notice even provides exceptions to this gen-
eral policy, where short-term extensions are to give HUD time to process
vouchers, to cover the remaining period of the required 1-year notice where
the owner gave notice with less than a year before contract expiration, or is
considering mark-up.

2Gection XV A.

MARYLAND HOUSING
AUTHORITY’S
TRESPASS POLICY ENJOINED

A strict trespass policy adopted by the Fredrick Mary-
land Housing Authority (FMHA) in order to fight a perceived
drug dealing problem was preliminarily enjoined recently
by a federal district court as impermissibly excluding many
potential guests of residents. Diggs v. Housing Authority of
the City of Fredrick, 67 FE.Supp.2d 252, 1999 WL 988,969 (D.
MD. July 15, 1999).

FMHA adopted the policy in 1992. Using the local po-
lice department as its agent, the authority cited non-residents
who were on any housing authority property “without ap-
parent legitimate reason.” Once cited, a person was subject
to arrest for trespassing without further warning if seen on
the same property again even if visiting a resident. FMHA
maintained a log of all persons cited indefinitely and, while
having adopted a procedure for residents to remove a
visitor’s name from the log, written notice of the procedure
had not been distributed to residents until 1998 and the de-
cision to actually remove a person from the log was in the
unfettered discretion of the authority’s director.

Two residents of FMHA and several guests brought an
action in 1998 to enjoin the policy on the grounds that it was
unconstitutional and in violation of the Housing Act of 1937.
Subsequent to the preliminary injunction hearing, but be-
fore the court’s ruling, the resident plaintiffs were evicted
from their apartment. The plaintiffs filed a motion to amend
the complaint to add an additional resident plaintiff. The
housing authority opposed the motion, contending that the
former residents lacked standing to continue to challenge
the policy, thus rendering the case moot and precluding the
joining of additional plaintiffs. In addition, the authority
sought to dismiss the plaintiffs’ Housing Act claim altogether
on the basis that the plaintiffs could not maintain a cause of
action under Section 1983 for the authority’s violation of the
Housing Act.

Ruling on the plaintiffs’ motion to amend, the court
found in plaintiffs’ favor. While it agreed with the authority
that the original resident plaintiffs no longer had standing
to challenge the policy, it did not agree that the case was
moot. The court found that the guest plaintiffs had a legally
cognizable personal interest in the preliminary injunction
motion and that the former resident plaintiffs retained an
interest in their damage claims against the authority. Thus,
the court concluded that the case was not moot and that it
was not prohibited from permitting the addition of a new
resident plaintiff on jurisdictional grounds.! Moreover, the
court rejected as insubstantial the authority’s claim that join-
ing a new plaintiff after the preliminary injunction hearing
would cause it undue prejudice. It reasoned that the salient

167 F.Supp.2d 529.
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facts with respect to the plaintiff’s challenge of the policy,
namely that she is a resident and that her guests are subject
to the trespass policy, were not challenged by the authority,
that the primary issue at the preliminary injunction hearing
was the validity of the trespass policy under the Housing
Act and Constitution, and that all the evidence presented at
the hearing was relevant to the new plaintiff.?

The court also rejected the authority’s motion to dismiss
the Housing Act claim. Under that claim the plaintiffs al-
leged a cause of action under 42 U.S.C. §1983, for the
authority’s alleged violations of the Housing Act and its
implementing regulations allowing for guests in their homes.
The authority contended that no cause of action existed un-
der the Housing Act for failure to permit guests who have
violated a trespass policy to enter upon its property. Analyz-
ing the scope of a Section 1983 cause of action, the court found
that it imposes civil liability on anyone who, under color of
state law, deprives a person of any rights, privileges, or im-
munities secured by the Constitution or laws, including fed-
eral laws, so long as the federal statute creates enforceable
rights, privileges or immunities and Congress has not fore-
closed enforcement of the statute. Relying on Wright v. City
of Roanoke Redev. and Hous. Auth.,® the court concluded that
Congress has not foreclosed individual suits under Section
1983 for violation of the Housing Act. Thus, the court nar-
rowed the issue to whether the Housing Act and its imple-
menting regulations confer upon the residents a “right” to
have guests visit them in the plaintiffs’ public housing apart-
ments.

In addressing the question, the court followed the Su-
preme Court’s tripartite analysis, set out in Blessing v. Free-
stone*, to determine whether (1) Congress intended the statu-
tory provision to benefit the plaintiffs; (2) the right assertedly
protected by the statute is not so vague and amorphous that
its enforcement would stain judicial competence; and (3) the
statute unambiguously imposes a binding obligation on the
state. It found that Congress intended to benefit residents of
public housing when it enacted 42 U.S.C. § 1437d(1)(2), which
prohibits the inclusion of unreasonable terms and conditions
in public housing leases. It further found that HUD's inter-
pretation of the statue, requiring housing authorities to “rea-
sonably accommodate the resident plaintiffs’ guests,” 24
C.ER. § 966.4(d)(1), is a valid interpretation of the statute
entitled to deference and that it prohibits public housing
authorities from unreasonably interfering with tenants’ abil-
ity to entertain guests in public housing.’

Next, the court concluded that the term “reasonable,”
while permitting more than one type of guest policy, is not
vague and ambiguous and is sufficient for the court to de-
termine whether the trespass policy is unreasonable. Lastly,
it found that HUD's inclusion of the word “shall” in the regu-

1d. at 530.

3479 U.S. 418 (1987).
4510 U.S. 329 (1997).
%7 F.Supp.2d 531-2.

lations requiring for reasonable accommodation of tenants’
guests makes the regulation mandatory rather than preca-
tory. Thus, the court concluded that the plaintiffs stated a
private cause of action under Section 1983 for violation of
the HUD regulations.®

Turning to plaintiffs’ motion for a preliminary injunc-
tion, the court found that the plaintiffs were substantially
harmed by the trespass policy because it is a virtual

permanent bar to a tenant’s right to invite a guest into
her home, no matter how close a friend or relative that
potential guest might be. Under the policy, all persons
who have been issued a trespass citation, whether cor-
rectly or incorrectly, are indefinitely prohibited from re-
turning to Housing Authority property even if a tenant
personally escorts them from the public sidewalk into
the tenant’s own apartment. Furthermore, tenants have
been told that they face eviction if they invite persons
known to be on the trespass log into their homes. A
tenant’s only recourse if she wishes to receive such a guest
is a burdensome appeal to the Authority’s Executive Di-
rector who exercises unfettered discretion in her rulings.”

In contrast, it found that the authority would not be substan-
tially harmed by an injunction against the trespass policy.
“There is no evidence that the trespass policy in its present
incarnation is the only effective drug- and crime-fighting
measure available to local authorities or even that it is the
most effective.”®

The court also concluded that the plaintiffs are likely to
succeed on the merits of their claim because the current policy
impermissibly excludes many potential guest from the Apart-
ments. They have also “effectively argued that the burden-
some and subjective nature of the ‘delogging’ review by the
Executive Director of the Housing Authority renders it an
inherently unreasonable procedure.”® Moreover, the court
found that even though the police officers had been retrained
with respect to who is cited, the authority had not purged
the existing logs which may contain names of persons who
were actually on the way to visit a resident. The plaintiffs
“should not be burdened with the responsibility for remov-
ing such persons’ names from the log.”*

Lastly, the court concluded that the public interest would
be served by enjoining the trespass policy because the inter-
est in curbing drugs is not likely to be significantly harmed
by the injunction while the trespass policy so strongly inter-
feres with the resident plaintiffs” right to reasonable accom-
modation of their guests that the public interest favors grant-
ing an injunction. Accordingly, the court enjoined the FMHA
trespass policy."' m

°d. at 532.

7Id. at 533 (citations omitted).
81d.

°Id. at 534.

107d.

11d. at 535.
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RECENT HOUSING-RELATED
REGULATIONS AND NOTICES

The following are significant housing-related regulations
and notices that HUD or USDA have recently issued. For
the most part, the summaries are taken directly from the
summary of the regulation in the Federal Register or each
Notice’s introductory paragraphs.

Copies of the cited documents may be secured from vari-
ous sources, including (1) the Government Printing Office’s
website on the World Wide Web,! (2) bound volumes of the
Federal Register, (3) HUD Clips,* (4) HUD,® and (5) USDA’s/
Rural Development web page.* Citations are included with
each document to help you secure copies.

HUD Regulations

Up-Front Grants and Loans in the Disposition of
Multifamily Projects; Final Rule
64 Fed. Reg. 72,409-72,412 (Dec. 27,1999)

Summary: The purpose of this rule is to establish gener-
ally applicable requirements to govern the use of up-front
grants and loans in the disposition of HUD-owned multi-
family properties by defining the projects, sales, and pur-
chasers eligible for up-front grants and loans, and setting
both a maximum per-unit and overall cap for up-front grant
amounts.

Effective Date: January 26, 2000.

Civil Penalties for Fair Housing Act Violations;
Final Rule
64 Fed. Reg. 72,725-72,754 (Dec. 28, 1999)

Summary: This final rule adopts revisions to HUD's
regulations governing hearing procedures for civil rights
matters made effective by an interim rule published on Feb-
ruary 10, 1999. These revisions implement two important
changes in the way civil penalties are assessed in fair hous-
ing cases. First, they allow an administrative law judge (AL])
to assess a separate civil penalty against a respondent for
each separate and distinct discriminatory housing practice
committed by the respondent. Second, they require an AL]J
to take into account, in favor of imposing a maximum civil
penalty, a finding that a respondent has committed a hous-
ing-related hate act. This final rule takes into consideration
public comments received on the February 10, 1999 interim
rule. After careful consideration of the public comments,
HUD has decided to adopt the interim rule without change.

Effective Date: January 27, 2000

At http:/ /www.access.gpo.gov/su-docs.
2Athttp:/ /www.hudclips.org/cgi/index.cgi.

3To order Notices and Handbooks from HUD, call (800) 767-7468 or fax
(202) 708-2313.

*Athttp:/ /www.rdinit.usda.gov /regs/.

Section 8 Housing Assistance Payments Program-
Contract Rent Annual Adjustment Factors, Fiscal Year
2000; Notice of Revised Contract Rent Annual
Adjustment Factors; Correction; Final Rule

64 Fed. Reg. 72,730-72,754 (Dec. 27, 1999)

Summary: This document corrects the Schedule C area
definitions for metropolitan statistical areas (MSAs) in the
following states: Alabama (Auburn-Opelika), Arizona (Flag-
staff), Colorado (Grand Junction), Idaho (Pocatello), Maine
(Portland), Mississippi (Hattiesburg), New Hampshire (Bos-
ton), New York (Buffalo-Niagara Falls), Oregon (Corvallis),
Tennessee (Jackson), and Utah. It also clarifies the names of
selected places in Connecticut and Florida. All had been in-
correctly categorized or named in Schedule C of the docu-
ment published in the Federal Register on September 24,
1999.

None of the AAFs published in the September 24, 1999
document are being changed by this document; however,
for clarity the entire document is being reprinted, and the
September 24, 1999 document should be replaced with this
one. The Annual Adjustment Factors (AAFs) contained in
this document are for adjustment of Section 8 contract rents
on housing assistance payment contract anniversaries from
October 1,1999. The AAFs are based on a formula using data
on residential rent and utilities cost changes from the most
current Bureau of Labor Statistics Consumer Price Index
(CPI) survey and from HUD’s Random Digit Dialing (RDD)
rent change surveys.

Effective Date: October 1, 1999.

Notice of Final Fiscal Year (FY) 2000 Fair Market Rents
(FMRs) for Manufactured Home Spaces; Final Rule
64 Fed. Reg. 72,721-72,723 (Dec. 28, 1999)

Summary: FMRs for the rental of manufactured home
spaces in the Section 8 housing choice voucher program are
now generally 40 percent of the applicable Section 8 existing
housing program FMR for a two-bedroom unit, rather than
30 percent. This reflects the change in the statute (Section
545 of the Quality Housing and Work Responsibility Act of
1998) which provides that the rent for the space with respect
to which assistance payments are to be made shall include
tenant-paid utilities. This change was made effective in the
October 21, 1999 Federal Register publication “Section 8 Ten-
ant-Based Assistance; Statutory Merger of Section 8 Certifi-
cate and Voucher Programs; Housing Choice Voucher Pro-
gram; Final Rule”) which revised 24 C.E.R. 888.113.

Effective Date: November 22, 1999.

HUD Federal Register Notices

Teacher Next Door Initiative
64 Fed. Reg. 68,370-68,371 (Dec. 7, 1999)

Summary: HUD announces the creation of the Teacher
Next Door Initiative (TND Initiative). This initiative, mod-
eled after HUD's successful Officer Next Door Sales Program,
will help more teachers become homeowners and help re-
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vitalize economically distressed neighborhoods by enabling
eligible teachers to purchase HUD-acquired homes located
in HUD-designated revitalization areas at a 50 percent dis-
count from list prices.

Public Housing Assessment System (PHAS): Transition
Assistance on Compliance With Management Indicator
#5; PHA Annual Inspection of Units

64 Fed. Reg. 70,274 (Dec. 16, 1999)

Summary: This notice is a follow-up to the PHAS notice
published on October 21, 1999, which advised of transition
assistance in connection with implementation of the PHAS
for public housing agencies (PHAs) with fiscal years ending
September 30, 1999, and December 31, 1999. The October 21,
1999, notice advised that these PHAs would not be issued a
PHAS score for their 1999 fiscal years, but would be issued a
management assessment score based on HUD's assessment
of the PHA’s management operations in accordance with 24
C.ER. part 902, subpart D. This notice provides information
to PHAs on how to meet the requirements of Management
Indicator #5 (PHA annual inspection of units and systems)
of this subpart.

Quality Housing and Work Responsibility Act of 1998;
Status of Implementation; Guidance
64 Fed. Reg. 71,799-71,813 (Dec. 22, 1999)

Summary: On October 21, 1998, President Clinton signed
into law the Quality Housing and Work Responsibility Act
of 1998 (the “Public Housing Reform Act”). This statute
embodies many of the reforms of the HUD 2020 Manage-
-ment Reform Plan that are directed at revitalizing and im-
proving HUD's public housing and Section 8 assistance pro-
grams. This notice updates the public on HUD’s overall
implementation of the Public Housing Reform Actand iden-
tifies where existing implementation guidance may be found,
with respect to the provisions regarding public
housing and tenant-based assistance. This notice also pro-
vides further implementation guidance on those provisions
of the Public Housing Reform Act that are effective on Octo-
ber 1, 1999 or on October 21, 1999.

HUD Notices

Additional Instructions for Submitting First PHA Plans
under the Final Rule and Extension of Due Date for
Submission of PHA Plans for PHAs with Fiscal Years
Beginning January 1, 2000 and April 1, 2000; Guidance
for PHAs with Fiscal Years Beginning July 1, 2000 and
after; Availability of Required Format for Public
Housing Drug Elimination Program (PHDEP) Plan
Notice H 99-51 (Dec. 14, 1999)

Summary: This notice transmits additional instructions
to PHAs on complying with the requirements of Public Hous-
ing Agency (PHA) Plans as provided in the PHA Plans Final
Rule (issued October 21, 1999), found at 24 C.ER. part 903.
This notice confirms that all PHAs are subject to the require-

ments of the final rule, and provides information and direc-
tion for PHA Plan submissions under the final rule, particu-
larly:

(1) PHAs with fiscal years beginning January 1, 2000 and
April 1, 2000 (hereafter referred to as “January PHAs” and
“April PHAs,” respectively) are instructed to prepare and
submit their first plans using the PHA Plan template and
accompanying instructions for submission of plans (Notice
PIH 99-33, Attachment B) issued in July, 1999, as amended
by this notice (PTH 99-51(HA)). PHASs that may have already
submitted plans to HUD as of the date of this notice are pro-
vided with special instructions where necessary.

(2) For PHAs with fiscal years beginning on or after July
1, 2000, HUD will issue guidance, templates and certifica-
tions necessary for completion of plans under the final rule
in a subsequent notice.

HUD expects to issue additional information and direc-
tion to PHAs on their plan submissions. As a result, January
and April PHAs may determine that additional time is
needed to prepare their plans. HUD has extended the sub-
mission deadline for January PHASs to January 31, 2000 and
extended the submission deadline for April PHAs to Febru-
ary 29, 2000. This notice also announces the availability of a
template that PHAs must use to prepare and submit Public
Housing Drug Elimination Program (PHDEP) plans with the
PHA Plan. Use of this template is required for PHAs with
fiscal years beginning April 1, 2000 and after. January PHAs
have the option to use this template in Federal Fiscal Year
(FFY) 2000.

Accessibility Notice: Section 504 of the Rehabilitation
Act of 1973; the Americans with Disabilities Act of 1990;
the Architectural Barriers Act of 1968 and the Fair
Housing Act of 1988; Notice

PIH 99-52 (Dec. 15, 1999)

Summary: This Notice is to remind recipients of federal
funds of their obligation to comply with pertinent laws and
implementing regulations which provide for non-discrimi-
nation and accessibility in federally funded housing and non-
housing programs for people with disabilities. Additionally,
this Notice provides information on key compliance elements
of the relevant regulations and examples and resources to
enhance recipients’ compliance efforts; however, specific
regulations must be reviewed in their entirety for full com-
pliance.

Revisions to Notice H 99-15, Emergency Initiative to
Preserve Below-Market Project-Based Section 8 Multi-
family Housing Stock, and Clarification of Certain
Section 8 Policies in Notices H 98-34 and H 99-08
Notice: H 99-32 (Dec. 1, 1999)

Summary: This Notice revises and/or clarifies certain
provisions of 1) HUD Notice H 99-15, Emergency Initiative
to Preserve Below-Market Project-Based Section 8 Multifam-
ily Housing Stock; 2) Notice H 98-34 , Project-Based Section
8 Contracts Expiring in Fiscal Year 1999; and 3) Notice H 99-
08, Revision to Notice H 98-34 (HUD) on Project-Based Sec-
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tion 8 Contracts Expiring in Fiscal Year 1999. The Guidance
in this Notice is consistent with the provisions of section 524
of the Multifamily Assisted Housing and Reform Act of 1997
(MAHRA), as amended by section 531 of the FY 2000 Ap-
propriations Act. HUD will be issuing comprehensive guid-
ance in the near future with respect to the implementation
of Section 8 renewal provisions in the FY 2000 HUD Appro-
priations Act.

The authority for renewing rents in projects that were
subject to Section 524(a)(1) of MAHRA is now addressed in
the new Section 524(a). The authority for renewing rents in
projects that were subject to section 524(a)(2) of MAHRA are
now addressed in section 524(b)(1).

This Notice:

(1) Revises the instructions for conducting a compara-
bility analysis where the owner is requesting a contract re-
newal without restructuring, to include units “in the expir-
ing Section 8 contract(s)” instead of “all Section 8 units;”

(2) Makes the five-year renewal contract that is required
for projects that are participating in the Mark-up-to-Market
intiative (formerly Emergency Initiative) available to other
owners;

(3) Provides forms of contracts to be used in FY 2000
renewals;

(4) Requires at the time of initial renewal of a Section 8
contract with rents that are below market, but which is not
in the Mark-Up-To-Market initiative, that the current rents
be adjusted by an OCAF or budget-based method, subject
to HUD approval and provided the new rent does not ex-
ceed comparable market rent;

(5) Provides instructions for adjusting rents at thetime
of initial renewals and for subsequent rent adjustments.

Revised Processing Instructions for the
Section 223(f) Program
Notice: H 99-33 (Dec. 2, 1999)

Summary: The Section 223(f) Program was the major fi-
nancing vehicle for existing multifamily properties that did
not require substantial rehabilitation. However, market forces
combined with dated instructions have caused a reduction
in the level of activity within this program. This notice makes
changes to the processing instructions that will enhance the
program marketability and aid the Field Office’s ability to
review an application of mortgage insurance. Unless spe-
cifically stated, these instructions are effective immediately
and apply to only Section 207 pursuant to Section 223(f) rental
housing projects that do not have an outstanding firm com-
mitment.

Reinstatement and Extension of Notice H 95-55,
Procedures for Implementing Section 214 of the Housing
and Community Development Act of 1980, as amended;
Restrictions on Assistance to Noncitizens
Notice H 99-34 (Dec. 14, 1999)

Summary: Notice H 95-55 and related Notices (H 95-68,
H 96-52, and H 96-88) are being reinstated and extended to
December 31, 2000.

Reinstatement and Extension of HUD Notices H 97-02
and H 98-11, Comprehensive Needs Assessments
Notice H 99-35 (Dec. 23, 1999)

Summary: Notice H 97-02, issued January 28, 1997, ex-
tended by HUD Notice H 98-11, issued February 23, 1998,
provides instructions applicable to the Department’s policy
for projects required by statute to complete a Comprehen-
sive Needs Assessment. The statute required that 100 per-
cent of eligible projects complete a Comprehensive Needs
Assessment by September 30, 1997. Until such time as the
Department receives 100 percent compliance from eligible
project owners, Comprehensive Needs Assessments will
continue to be required. This notice requires owners that have
not completed and submitted a Comprehensive Needs As-
sessment to do so in FY 2000.

Project-based Section 8 Contracts Expiring in
Fiscal Year 2000
Notice H 99-36 (Dec. 29, 1999)

Summary: This Notice provides instructions for renew-
ing Section 8 project-based assistance contracts (or stages)
expiring in FY 2000. It:

* Provides guidance to owners, management agents,
contract administrators and HUD staff on: (1) renewing con-
tracts, including the combination of multiple stages and / or
multiple contracts; (2) setting initial renewal rents and han-
dling annual rent increases at subsequent renewals; and (3)
the requirements and procedures for opting-out of a Section
8 project-based contract.

e Advises owners to submit their option selection (At-
tachment 4) to HUD 120 days before expiration of the con-
tract, rather than the previous 90 days.

¢ Defines owners’ notification responsibilities regard-
ing: (1) contract expiration / termination; (2) prepayment no-
tification for Emergency Low-Income Housing Preservation
Act (ELIPHA) and Low-Income Housing Preservation and
Resident Home Ownership Act (LIHPRHA) projects; and (3)
intent to Opt out of the Section 8 program.

RHS Regulations

Re-engineering of the Section 502 Guaranteed Rural
Housing (GRH); Proposed Rule
64 Fed. Reg. 70,123-70,144 (Dec. 15, 1999)

Summary: The Rural Housing Service proposes to
streamline and re-engineer its regulations for the adminis-
tration of its Guaranteed Rural Housing (GRH) Program.
This action is taken to reduce regulations, improve customer
service, and improve the Agency’s ability to achieve greater
efficiency, flexibility, and effectiveness in managing the pro-
gram. The effect of this action is to provide better service,
reduce program vulnerability, and reduce federal regula-
tions.

Comments Due Date: February 14, 2000.
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RHS Federal Register Notice

Notice of Funds Availability (NOFA) for
Section 514 Farm Labor Housing Loans and
Section 516 Farm Labor Housing Grants for
Off-Farm Housing for Fiscal Year 2000

64 Fed. Reg. 71,609-71,611 (Dec. 21, 1999)

Summary: This NOFA announces the timeframe to
submit applications for Section 514 Farm Labor Housing loan
funds and Section 516 Farm Labor Housing grant funds for
new construction of off-farm units for farmworker
households. Applications may also include requests for
Section 521 rental assistance (RA). This document describes
the method used to distribute funds, the application process,
and submission requirements.

Response Deadline: The closing deadline for receipt of
all applications in response to this NOFA is 5 p.m., local time
for each Rural Development State office on June 19, 2000. m

The Housing Law Bulletin is published 10-12 times per year by
the National Housing Law Project, a private nonprofit corporation
of the State of California. Opinions expressed in the Bulletin are those
of the authors and should not be construed as representing the
opinions or policy of any funding source.

A one-year subscription to the Bulletin is $150.

Inquiries or comments should be directed to Eva Guralnick,
Editor, Housing Law Bulletin, at the National Housing Law Project,
614 Grand Avenue, Suite 320, Oakland, CA 94610, Tel: (510) 251-9400
or via e-mail to nhlp@nhlp.org
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