IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRICT OF ILLINAOS
EASTERN DI VI SI ON

MARY HI LL and JESSI E JOHNSON,

i ndi vidual Iy and on behal f of

all others simlarly situated;

and CH CAGO COWLUNI TY DEVELOPMENT
CORPCRATION, an Illinois corporation,

Plaintiffs,

RECEIVE9
MAY1 31998

MICHAEL w. DOBBINS
GEERK, U.S.DI STRI CT COURT.

_vS -

THE HONORABLE ANDREW CUOMO, Secretary,
Department of Housing and Urban

Devel opnent , 98 C » 295 }_
Def endant . -
MAGISTRATE JUDGE DENLGW
VERI FI ED COVPLAI NT _FOR LARATORY [ NJUNCTI VE RELI EF
NATURE OF THE ACTION
1. This class action arises out of the illegal, arbitrary

and capricious action of the U S. Departnment of Housing and U ban
Devel opnent ("HUD") which will conduct a foreclosure sale of the
federal |y subsidized Barbara Jean Wight Courts Apartments ("Wight
Courts") in Chicago on May 15, 1998, in violation of applicable |aw
and its own regulations for the provision and preservation of low-
incone rental housing. In doing so, the defendant Secretary of HUD
wll injure the current residents of Wight Courts, containing 272
apartments, by failing to insure the rehabilitation of the unsound

physi cal structure and threatening the ability of the current low-

i ncone tenants to remain there. Defendant's actions will violate
these tenants' rights to decent, safe and sanitary housing.
2. At issue in this case are four sets of unreasonabl e,

arbitrary and unlawful actions by HUD which harm the plaintiffs.




First HUD failed to send adequate notice of its inpending

foreclosure sale to all of the current Wight Courts tenants, "as

requi red by federal |aw. Second HUD is requiring private

devel opers who bid at the foreclosure sale to commt to perform
| ess than half of the structural repairs and rehabilitation, which
HUD, itself, determned two years ago needed to be urgently
performed, again in violation of federal law requiring HUD to act

to pronote safe, decent and sanitary housing. Third, HUD has

failed to performany analysis to conply with the statutory nandate
that a finding be made that an adequate supply. of housing
affordable to very | owinconme households exists in the area for
tenants with tenant-based assistance prior to its issuance of
housi ng vouchers to tenants at Wight Courts and, furthernore,
provi sion of such vouchers to the Wight Courts tenants wll
violate the 10% cap on issuance of such vouchers to tenants in

properties sold at foreclosure by Hup. Fourth, HUD has illegally,

arbitrarily and capriciously failed to consider alternatives to the
foreclosure which will assure affordable | ow cost housing, avoid
harnful effects on the tenants and community, and will be |ess
costly to HUD then the foreclosure, such as the plan submtted by
the plaintiff Chicago Conmunity Devel opnent Corporation ("CCDC").
3. Plaintiffs cone before this Court seeking declaratory and
injunctive relief that will preserve this housing for |owincone
famlies, protect the welfare of the residents, and prevent an;ill-

considered and illegal course of action by the defendant.




Rl SDI CTI AND VENUE

4, This Court has jurisdiction in this action pursuant to 28
U S. C §§ 1331 and 1361, 12 U S.C s§ 1702, 42 U S.C. § 1404a, and
5USC §702 in that plaintiffs have been adversely affected and
aggrieved by the unlawful action of an agency of the United States.
Plaintiffs seek injunctive and declaratory relief against the
def endant, pursuant to 28 U S.C. § 2202.

5. Venue is properly laid in this judicial district pursuant
to 28 U S.C. § 1391(b) and (e) in that a substantial part of the
events, actions, or onmissions giving rise to the clainms herein
occurred in this judicial district and the real property that is

the subject of this action is located in this judicial district.
THE PARTI ES

6. Plaintiff Mary HIl is a resident of Wight Courts.

7. Plaintiff Jessie Johnson is a resident of Wight Courts.

8. Plaintiffs HIl and Johnson bring this action pursuant to
Fed. R Gv. P. 23(b) (2) on behalf of thenselves and all others
simlarly situated. The class consists of all persons who are
currently tenants at Wight Courts or who are | owincone persons
who seek residency at Wight Courts in the future. The class is so
nunerous that joinder of all nenbers is inpracticable; there are
questions of fact or law comon to the class, which common
questions predom nate over any questions affecting only individual
menbers; the representative parties wll fairly and adequately

protect the interests of the class; and the class action is an



appropriate method for the fair and efficient adjudication of the
controversy. '

9. Plaintiff Chicago Community Devel opnent Corporation is an
Il1'linois corporation whose headquarters is in Chicago, I|llinois.

10. Defendant Andrew Cuono is the Secretary of HUD and is
responsible for admnistering the activities thereof.

11. Barbara Jean Wight Courts Apartnents is a 272-unit
property, located in a revitalizing area on the Near Wst Side of
Chi cago bounded by the east canpus of the University of Illinois
.and the Brooks Extension of the ABLA Homes which is in the process
of dermolition with a plan for replacenment with m xed-incone
housing. Wight Courts consists of 27 buildings, which were built
in 1973 with a nortgage insured by HUD under Section 236 of the
Nat i onal Housing Act. 108 of ‘the units are occupied by tenants
receiving rent subsidies under the Section 8 project-based |oan
managenent set aside program  The purpose of this assistance was
to allow very |lowinconme residents to pay 30% of adjusted gross
i ncone as rent with HUD paying the difference up to the rent
necessary to operate the unit. The renai nder of the tenants at
Wight Courts have relatively higher inconmes but continue to
benefit from bel ow market rents under the Section 236 program

STATEMENT OF FACTS

12, Acting under the approval and authorization of the United
States Congress, HUD inplenents various prograns to encourage
private sector participation in the financing, ownership and

managenent of low- and noderate-incone rental housing. One such

-4 -



programis FHA nortgage insurance, Wwhich is intended to mnake
private sector nortgage financing available to owners of |ow and
nmoder at e-i ncome housing. In this program HUD, acting through FHA,
provides insurance to a nortgage that permits the nortgagee, in the
event of an owner's default, to assign the loan to HUD in exchange
for payment of FHA insurance benefits essentially in the anount of
t he | oan.

13.  HUD requires the owner of an FHA insured property to
enter into a Regulatory Agreenment, which is incorporated into the
mor t gage. The Regul atory Agreenent governs all aspects of the
owner shi p and nmanagenent of the property, including rents charged.
The Regul atory Agreement also gives HUD the right to exercise prior
approval of sale or transfers of the property and certain
conveyances or transfers of the interest of a general partner in
the partnership owning the nortgaged property.

14. Wight Courts was devel oped by Residents Devel opnment
Corporation ("RDC"), an Illinois non-profit corporation. HUD
entered into a contract with RDC to insure the first nortgage of
$6,103,000 at a rate of 7% to attract private financing. In
addition, HUD provided an Interest Reduction Paynent Contract that
wrote down the interest rate to a rate of 1% so that rents could be
mai nt ai ned at bel ow market |levels. In the late 1970’'s, the
property experienced financial problens, including the inpact of
the energy crisis on operating costs. Rents could not be raised to
| evel s to pay operating expenses w thout displacing |owincone

residents. As a consequence, RDC defaulted on its HUD insured
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nortgage in 1981 and the private |ender, now succeeded by LaSalle
Bank FSB, assigned its nortgage to HWD in return for paynent of-an
insurance claim for 99% of the principal amunt of the nortgage.
HUD becane the nortgagee. Since at |east 1984, ownership has
continued to make nonthly nortgage paynents of principal ang
interest to HUD but has been unable to address the $1.3 nillion in

del i nquent principal and interest that accrued during the default

peri od.
15. In the early 1980’s, RDC entered into a partnership with
Partnership Investment Services, |[nc., which. was succeeded by

Westport Housing Corporation jn 1986 and fornmed Wight Court
Limted, the current ownership entity of the property. The new
l[imted partners invested $700,000 in the property for physical
repairs in return for participation in tax benefits of the
property. RDC served, and continues to serve, as a co-general
partner of the partnership and is responsible for the selection and
supervi sion of the nanagi ng agent.

16. Fromits's inception, the property has been managed by
entities whose principal has been Cornelius Goodwin and the
property is presently managed by Central Cties Mnagenent
Corporation, of which Cornelius Goodwin is a principal. Bet ween
1991 and 1995, HUD issued annual managenent reviews finding that
t he managenent conpany's performance was unsati sfactory and that
certain practices of the managenment conpany violated . HUD

regul ations, handbooks or procedures.




17. In the late 1980‘s, the property began to experience
physical difficulties due to the wear and tear of original systens
and fixtures and due to certain structural flaws in the foundation

of 16 of the buildings.

18. The partnership sought repeated rent increases from HUD
to obtain funds to address the physical needs of the properties
whi ch were deni ed. In one instance, a rent increase was denied
because HUD cal cul ated that the property received rental incone

from 126 4-bedroom apartments Wwhen in fact only 26 4-bedroom
apartnents exist on site. As a result of HUDs failure to approve
reasonabl e rent increases to allow the partnership to neet the
physical needs of the property, the Wight Court Limted
Partnership filed suit against HUD in 1995. The case which seeks
damages is presently pending before the Court of d ains.

19.  in 1994, Westport entered into an agreenment to convey the
property to a partnership organized by plaintiff CCDC so that the
property's physical and financial needs could be met as part of a
refinancing plan. In 1994, 1995 and 1996, CCDC presented HUD with
alternative financing plans that woul d provide funding to conplete
$5.3 mllion in repairs, maintain the existing rent structure and
provi de innovative resident-services prograns. In 1996, HUD and
the U.S. Department of Justice agreed to a settlenent of the
litigation brought by Wight Court Limted Partnership that
invol ved a transfer of the property to CCDC. However, HUD required
that the managi ng agent, Central G ties, be renoved as part of the

settlenent. RDC was unwilling to agree to this term of the
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settlement and the settlement was not inplenented. HUD was

unwilling to exercise its admnistrative renedies to renove the
managi ng agent for cause. Thus, although HUD approved of cCDC’s
plan for ownership of Wight Courts, this transfer never occurred
because the condition that the property manager be renoved was not
fulfilled, a condition within HUD s power but not CCDC’s.
200 HUD's Mdwest District Inspector CGeneral for Audit, Dale

L. Chouteau, on Decenber 11, 1995 reported that Wight Courts
needed approximately $5.3 mllion in project rehabilitation. ( Dec.
11, 1995 Audit Rel ated Menorandum 96 CH 212-1804, attached hereto
as Exhibit 1 at 6.) This report stated:

... However, because of the age of the Project, and

its lack of substantive rehabilitation over the

years, both HUD s construction analyst and an

I ndependent construction analyst concurred that the

Project currently needs approximately $5.3 nmillion

in rehabilitation work. Mre than sixty percent of

the required rehabilitation was classified by the
construction analysts as "high urgency"

21. Despite the HUD |Inspector  General for Audits
determination, HUD in its foreclosure notice and bid package issued
for the May 15, 1998 foreclosure sale has set forth a Wight Courts

repair requirement of only $2.9 million. (HUD bid package attached

hereto as Exhibit 2 at 11.) Based on HUD s item zation of this
amount, however, it turns out that HUD is actually requiring only

$2.4 million in repairs with the remaining $.5 mllion representing

contingency and overhead costs. (HUD repair requirenents
speci fication attached hereto as Exhibit 3.) Thus, HUD after two

further years of deterioration to the structure i s now requiring
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| ess than 50% of the repair costs to Wight Courts estimated by HUD
to have been required in 1995. '

22. HUD s disposition plan set forth inits notice and bid
package also specifies that it will provide 214 housing vouchers to
current very lowincome tenants of Wight Courts for themto seek
housi ng.

23. On or about February 2, 1998, HUD issued notices of its
intent to initiate foreclosure. This notice, however, was not
delivered or mailed to all Wight Courts tenants. Plaintiff HlI
did not receive this notice, nor did the other unit residents
around her. Moreover, the actual notice sent by HUD does not
contain the general terns and conditions of the foreclosure sale,
the future use and operation of the project proposed by HUD, the
time by which any offers nmust be nmade or comments submtted, or
that the full disposition recomendation, analysis and other
supporting information was available for inspection and copying at
HUD. (HUD February 2, 1998 Notice attached hereto as Exhibit 4.)

24,  On or about April 1, 1998, HUD issued a Notice of
Forecl osure and made a bid package available to the general public.
In exercising its power to foreclose on the nortgage after a
monetary default 17 years ago, HW has provided terms and
conditions of sale that are injurious to the Wight Courts tenants
and to the comunity. Upon information and belief, a nunber of
parties have raised issues with HUD regarding the foreclosure and
its harnful inpact, including Rep. Danny K Davis (7th Cong.

Dist.) . (See letters of Rep. Davis attached hereto as 5.) In



response to these conplaints on My 11, 1998, HUD issued two
amendnents to the bid terns that purport to cure two of the
nunerous defects of the proposed sale and evidence HUD s failure to
carefully and fully assess the effect of its foreclosure decision.

25.  On May 8, 1998, CCDC filed a revised workout proposal and
requested that HUD delay the foreclosure sale while it considers
this proposal. The proposal is consistent with the 1996 pl an
approved by HWand has certain additional features which enhance
its benefit, including: 1) paynment of $1.8 mllion to HUD to cure
arrearages and reinstate the existing Section 236 nortgage
I nsurance; 2) 55 replacenent units for ABLA displacees that will be
unavail able if the foreclosure proceeds; 3) servicing of the first
mortgage on its original anortization schedule; and 4) no
addi ti onal subsidy from HUD. HUD has not responded to this
proposal .

26. Plaintiff Mary H Il has been a resident of Wight Courts
for twenty-four years. She currently lives in a 4-bedroom
t ownhouse at Wight Courts with her twenty-nine year old daughter
who is nentally and physically di sabl ed and uses a wheelchair. M.
H 1l is unenployed. Her rental payment for her apartnment is $77
per month due to Section 8 rental assistance. The contract rent
for her apartment is $616 per nonth.

27. Ms. H Il received no notice from HUD regarding its

pl anned foreclosure on Wight Courts nor has she ever received a
1

questionnaire from HUD to reassess her eligibility for renta

assi stance.  Her present apartment, Which she has been living in
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since 1988, has never been painted or repaired, and currently needs
new w ndows, r oof repairs, pl umbing  work, and general
rehabilitation work. She has convenient access to her daughter's
physician from Wight Courts and believes the comunity provides a
safe environnment in which to live.

28. Plaintiff Jessie Johnson has lived at Wight Courts for
24 years. She currently lives in a 3-bedroom townhouse at Wi ght
Courts with her grandchildren. Ms. Johnson is unenployed and
recei ves project-based Section 8 rental assistance.

29. In early February, Ms. Johnson received a notice from HUD
stating that Wight Courts would be subject to a foreclosure sale.
She al so received an incone screening formthat had to be returned
within five (5) days in order to qualify for rental assistance.
Because she was hospitalized when the HUD notice was delivered, she
does not know if she returned the incone screening 'formin time to
be eligible for rental assistance.

COUNT |

30. The individual plaintiffs reallege and incorporate by
ref erence paragraphs |-29 of the Conplaint as if fully set forth
herein.

31,  Pursuant to the Milti-Famly Housing Property Disposition
Reform Act of 1994, 12 U.S.C. § 1701z-11(c) (2) (D) (i) and (c) (3) (A),
requiring HUD to obtain comunity and tenant input into its
di sposition plans and to provide notice to tenants of the proposed
forecl osure sale, HUD has promnul gated regul ati ons governing the

di sposition and sale of HUD-held nmulti-famly nortgages at 24
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CF.R § 290. These regulations provide that HUD is required to
deliver or mail to each unit in a project at |east 60 days before
HUD foreclosure on the project a notice specifying: the general
terns and conditions concerning the sale, future use, and operation
of the project as proposed by HUD; the tine by which offers nust be
made or any conmments nust be submitted; and that the full
di sposition recommendation and analysis and other supporting
information will be available for inspection and copying at the HUD
field office. 24 CF.R § 290.11(b), (c) and (4d).

32. By failing to provide plaintiff H Il and other tenants
with notice of HUD's foreclosure plans, defendant has viol ated §
290. 11(b) and 12 U.S.C. § 1701z-11(c) (3) (A).

33. By failing to provide information regarding the general
terns and conditions of the foreclosure sale, the future use and
operation of the project as proposed by HUD, the tinme by which
offers or cooments were to be nmade, and that HUD s disposition
recommendation, analysis and supporting data were available for
i nspection and copying in the notice provided to sone of the Wight
Courts tenants, defendant has violated § 290.11(b) and (c) and the
Adm nistrative Procedure Act, 5 U S . C § 706

34, Defendant's actions have prevented the individual
plaintiffs and the plaintiff class frombeing fully informed of
HUD’s intended foreclosure and from exercising their rights under
federal law to protect their homes and to qualify for renta

assi stance, and thus irreparably injuring them by the threat of the

| oss of their hones.
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COUNT |1

35. The individual plaintiffs reallege and incorporate -by
reference paragraphs 1 through 29 as if fully set forth herein.

36. Under the Property D sposition Act, 12 U S.C. § 1701z-
11(c) (3) (B), the defendant is permtted to dispose of a nmulti-
fam |y housing project through foreclosure only to a purchaser that
the Secretary of HUD determines is capable of inplenenting a sound
financial and physical nanagenent programthat is designed to
enable the project to neet anticipated operating and repair

expenses to ensure that the project will remain in a decent, safe

and sanitary condition.
37. Despite having determined in 1995 that Wight Courts

required approximately $5.3 mllion in repairs, the defendant now,

in violation of § 1701z-11(c) (3) (B), has only required bidders at
the May 15, 1998 foreclosure sale to denonstrate capability of
performing $2.9 nillion in repairs at Wight Courts. No repairs at
Wight Courts addressing the scope of work identified by the
M dwest HUD I nspector Ceneral for Audit in Decenber 1995 has been
undertaken or initiated since that date. As explained above, this
$2.9 mllion amount actually requires only $2.4 nillion in physical

repairs to the Wight Courts buildings, thus representing |ess than
hal f the anount of repairs that HUD stated was required over two
years ago. |Indeed, HUD deternined that 60% of the $5.3 million in
repairs needed in 1995 were urgent. Defendant has arbitrarily and
capriciously decided to drastically reduce the necessary repairs‘to

Wight Courts which will result in the project is not being
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mai ntained in a decent, safe and sanitary condition, in violation
of the foregoing statutory provisions and the Adm nistrative
Procedure Act, 5 U S.C. § 706. The effect of arbitrarily reducing
t he anount of necessary repairs is to increase the cash to HUD from
the foreclosure sale at the expense of the lowincone famlies
residing in the conpl ex.

38. Defendant's actions wll result inthreatenedirreparable
injury to any plaintiffs and class nenbers who are able to remain
at Wight Courts following HUD s foreclosure sale since the
defendant has failed to conply wth his duty of determning that
the purchasers can inplenment all the repair expenses necessary at
Wight Courts.

COUNT 111

39. The individual plaintiffs reallege and incorporate by
reference paragraphs 1 through 29 of the Conplaint as if fully set
forth herein.

40. Under the Property Disposition Act, 12 U S.C § 1701z-
11(e) (2) (A, HUD may provide tenant-based assistance under Section
8 of the National Housing Act of 1937, 42 U S.C. § 1437f, on the
date the project is acquired by the foreclosure purchaser, only if
def endant has previously determned that there is available in the
area an adequate supply of habitable, affordable housing for very
| owincone famlies and other lowincone famlies using tenant-
based assi stance.

41.  Upon information and belief, the defendant has not made

such a determnation nor has he initiated any study whereby such a
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determ nation could be nade prior to the planned issuance of 214
t enant - based housing assi stance vouchers to current Wight Courts
tenants at the time of foreclosure of this project, in violation of
this provision and the Admnistrative Procedure Act, 5 US.C §
706.

42. Section 1701z-11(e) (3) (B) further limts the defendant's
ability to use housing vouchers so that they represent assistance
for no more than 10% of the aggregate units in subsidized or
formerly subsidized projects disposed of by the defendant in any
fiscal vyear.

43.  Upon information and belief, just as the issuance of 214
vouchers to Wight Courts tenants represents nore than 10% of the
272 units in this project, the defendant nationally during the
current fiscal year has vastly exceeded the 10% cap on the nunber
of di sposed of subsidized housing units using housing vouchers, in

violation of this provision and the Adm nistrative Procedure Act,
5 US C § 706.

44.  Defendant, by having failed to determine that the
i ssuance of 214 vouchers to Wight Courts tenants at foreclosure
wi Il provide access to habitable, affordable housing and by having
exceeded the 10% cap on issuance of such vouchers, threatens
irreparable injury to the individual tenants and class nenbers by
jeopardizing their ability to obtain habitable, affordable housing
for their famlies if the foreclosure sale occurs as planned.

COUNT 1V

1

-15-



45. The plaintiffs reallege and incorporate by reference
par agraphs 1-29 of the Conplaint as if fully set forth herein. -

46. By statute, HUD is required to exercise its authority in
an objective and inpartial manner consistent wth national housing
policy set forth in 42 U S C § 1441. Further, pursuant to 12
USC § 1701z-11(c), HUD is also required to dispose of its
property in the |least costly fashion anmong avail able alternatives,
that will preserve housing so that it can remain available to and
affordabl e by |owinconme persons, pmaintain housing stock' in a
decent, safe and sanitary condition, and minimze involuntary
di spl acenent of tenants.

47. By failing to inplenent the CCDC disposition plan
approved by HUD in 1996 and by failing to stay foreclosure
proceedings in order to respond to the CCDC revised disposition
plan submtted to HUD on May 8, 1998, HUD has failed to act in
accordance with the above statutory directives, and instead has
acted arbitrarily and capriciously, in violation of the above
statutes and the Admnistrative Procedure Act, 5 U S.C. § 706.

48. Moreover, pursuant to 5 U S. C § 705, this Court may
post pone the effective date of the HUD foreclosure sale to all ow
HUD to adequately review the existing alternative to its
foreclosure plan and to renedy the existing illegal aspects of its
plan. The ill-considered manner in which defendant has acted, as
confirned by its May 11, 1998 anendnent to the bid terns for ,the
May 15, 1998 foreclosure sale, denpbnstrates that the public

interest wll be served by a re-evaluation of HUD s disposition
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pl an for

Wight Courts, and avoiding the threatened irreparable

injury of displacement of the individual plaintiffs and plaintiff

cl ass.

PRAYER FOR RELI EF

WHEREFORE, plaintiffs pray that this Court grant the follow ng

relief:

1.

Martin J.

decl are that the defendant's inplenentation of HUD s
announced May 15, 1998 foreclosure sale of the Barbara
Jean Wight Courts Apartments violates the Adm nistrative
Procedure Act, 5 U.S.C. s§s§ 705 and 706, the Nati onal
Housing Act, 42 U.S. C § 1441, 12 U.S. C_ § 1701z-11, and
HUD s i1 nplementing regulation, 24 C.F.R § 290.11;

enter an order determning that this action may proceed
for the class defined herein;

enter a tenporary restraining order and thereafter
prelimnarily and permanently enjoin the defendant from

i mpl enenting a foreclosure plan not in conpliance with
t he above-cited provisions;

award plaintiffs' attorneys' fees and costs: and

grant such additional or alternative relief as is just,
proper and equitable.

Respectful | y submitted, —
v

é/VMaftin J. ?;2;ﬁan(

Qber man

Law O fices of Martin J. Qbernan
36 S. Wabash Ave., Suite 1310

Chi cago,

L 60603

(312) 580-8100
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VERI F| CATI ON

Under penalty of perjury under the laws of the United States,
and pursuant to 28 U.S.C. § 1746, Anthony J. Fusco, President of
t he Chicago Community Devel opnmznt Corporation, certifies that the

statements set forth in the foregoing Verified Conplaint are true

@Mi;(fh% O—"

Anthony J. Fugcbd,\ President -
Chicago Community Development Corporation

and correct.

Dated May 13, 1998




