

DRAFT OF A PROPOSED LETTER FOR SENIOR HUD STAFF REGARDING RESIDENTS’ RESPONSE TO PETRA.

September 1, 2010

Barbara Sard
Special Assistant to the Secretary

Dear Ms. Sard:
As you are well aware, at Secretary Donovan’s invitation, a group of residents from public housing, the voucher program and multifamily developments met with him, senior HUD staff, including you, to provide input on the Administration’s proposal to preserve public housing.
  It is understood that the proposal would also affect residents’ and applicants’ rights for public housing, voucher and multifamily programs.  
The first meeting held in Washington D.C. on January 20, 2010, was with 37 public housing residents and their partners and the second meeting, held on April 14, 2010, was with 27 public housing residents, 19 voucher participants and 14 multifamily residents and their partners.  Prior to these meetings, the public housing and voucher residents discussed the issues and participated in webinars with the National Housing Law Project (NHLP) and senior HUD staff so as to increase their understanding of the proposal.
  At the meetings, residents expressed their concerns with the broad outlines of the then pending proposal.  They also expressed concerns about their historic lack of trust in HUD due to HUD’s failure to enforce existing rules that protect residents.  

This group of residents submitted a letter to the Secretary dated April 14, 2010, which is attached again for your convenience. (Hereinafter referred to as the April letter).  This letter expressed the concerns of the residents as of that date.  Broadly stated, these concerns include resident rights and resident participation, public ownership and permanent long term affordability and resident choice—making mobility work.  Subsequent to the meetings, HUD released proposed legislation, the Preservation and Enhancement Transformation of Rental Assistance (PETRA), which adds more detail to HUD’s proposal.  
Since the release of PETRA, residents have closely analyzed and reviewed the PETRA proposal and have had lengthy and detailed discussions about its key policy features.  While there are diverse opinions within the group, everyone has concerns about the current proposal.  Some of the concerns that residents raised were addressed in PETRA, such as the right to organize and be recognized, funding for such activities, and informal review.  

Key issues of continuing concern are that the proposed legislation has insufficient safeguards to ensure that converted housing, that was formerly public housing will remain publicly owned and controlled and that it will be affordable to the lowest income families for the longest period of time. In addition, resident protections need to be strengthened and a mechanism for resident enforcement of these protections must be provided.  While a majority in the group is adamantly opposed to allowing mortgage liens on public housing, the group has numerous suggestions for improving and strengthening PETRA. 
Also in this process, residents developed two other documents: a tenants’ bill of rights and a document outlining steps that HUD should take to improve current and future enforcement of existing rules. Copies of these documents are attached.  
Long Term Affordability

Residents repeatedly expressed concern that units subject to PETRA maintain long term affordability.  

The PETRA proposal sets forth two key elements governing long term affordability of the converted units.  First are use and affordability restrictions (i.e., a use agreement), which would set affordability, eligibility and targeting rules such as currently provided for in property based and project based vouchers contracts.  The second are property based or project based voucher contracts for assistance (i.e., rental assistance contracts), which would pay for the difference between a resident rent set at 30% of adjusted family income and the rent necessary to maintain the property.  PETRA proposes a 30 year term for the use agreement and 20 year renewable terms
 for the rental assistance contracts.    
The PETRA proposal inadequately protects the long term affordability of public housing that will be converted.  The 30 year use agreement is not long enough.  Residents previously referenced a model of a 55 year term, which some states have adopted.  Residents now believe that the period should be longer, such as 99 years or in perpetuity.

In addition, the rental assistance contracts as proposed are flawed for at least three reasons.  First, although an owner of a PETRA unit that was formerly a public housing unit must accept an offer to renew the rental assistance contract, if offered, owners of other PETRA units, such as former project-based Section 8 units, do not have that obligation.  The obligation to accept an extension or renewal of the rental assistance contract should extend to all owners of PETRA units.  Second, PETRA does not require HUD to offer to renew the rental assistance contract.  HUD must be compelled to extend a rental assistance contract, assuming that Congress appropriates the funds.  Third, HUD should not be able to modify the terms of the use agreement or the rental assistance contract, if such modification would harm the then current residents or applicants or result in the loss of the affordable units.
Obligation to rehabilitate PETRA units.  Residents believe that another key element of long term affordability includes a commitment to “comprehensively rehabilitate the development.”  PETRA states that it is designed to address “the substantial unmet capital needs of the aging public and assisted stock [, which] hinder Federal efforts to provide safe, high-quality, affordable housing.” Thus, the first listed purpose of PETRA is to “preserve affordable housing opportunities for the long term.”  Residents recognize that there is a large and urgent need to address the capital needs of much of the public housing stock.  HUD has estimated that the need for funds to rehabilitate and preserve public housing ranges between $20-32 billion. 

In their April letter to the Secretary, residents urged that “PHA and owners should not be permitted to convert . . . without a firm commitment to comprehensively rehabilitate the development.”  Accordingly, the residents proposed that “the application to convert . . . must be accompanied by a reasonable plan that will address the physical and financial needs of the development and extend its useful life.”  
The current version of PETRA states that the Secretary shall invite owners to request conversion of properties pursuant to a number of listed conditions that the Secretary may deem appropriate including to “promote the rehabilitation.”  However, rehabilitation is not one of the listed “required conditions” of a conversion.  Residents do not believe that the reference to rehabilitation or the discretion provided to the Secretary to support rehabilitation is sufficient to addresses their concerns.  Rehabilitation or a plan to meet the identified physical needs of the property must be required to be eligible for a PETRA conversion.
Public Ownership

In the April letter, residents stated that they “are extremely concerned about the loss of any publicly-owned units and the potential concomitant loss of public accountability and stewardship.”  [Emphasis added]

PETRA states that the Secretary may consider a unit owned by a PHA if it is “owned by an entity in which the [PHA] or its officers, employees or agents hold a significant direct or indirect interest and which has among its purposes ownership or management of affordable housing.”   
This provision does not address residents’ concerns. To ensure that public housing remains public, ownership of land and buildings must be maintained in perpetuity by a public agency, legitimate mission-driven nonprofit organization, or resident controlled housing entity such as a resident-run nonprofit or limited equity cooperative.   PETRA should be revised to 

a) bar private equity investors.   (Private equity ownership, including through limited partner investors as in the Low Income Housing Tax Credit program, should be prohibited in public housing.)
b) bar PHA officials from ownership roles.   (The paragraph in PETRA allowing PHA officials to participate in privatized ownership entities or partnerships should be removed due to conflict of interest issues and to maintain the principle of public ownership. See Paragraph (m)(2)(M)(ii), page 30.)
Explore more cost effective ways to fund capital needs in public housing

In the April letter, residents discussed the problems that flow from allowing PETRA units to be mortgaged, which could potentially result in foreclosure for some of the units.  Residents want more information about alternatives to mortgages.  Residents are not convinced that private loans and/or equity capital is the best or even only way to fund the backlog of public housing capital needs.   Residents want and need more information regarding the capital needs and the cost of rehabilitating public housing using a variety of funding mechanisms.  To obtain this information, HUD should evaluate and report on the use of the $4 billion provided in the stimulus bill for public housing capital needs and complete an updated capital needs assessment to identify the current cost of revitalizing the public housing stock and the schedule of when these investments need to be made.  

In addition, HUD and the GAO should conduct an assessment of the relative long term costs for financing public housing repair needs from annual appropriations to the capital fund (i.e., “public” funds) as compared to the use of private lenders and investors proposed by PETRA.   In addition, there should also be an evaluation of the relative long term costs of using a “market based” rental model versus a “budget based” method.

Residents also ask that HUD consider use of public agency bond financing to meet public housing capital needs, i.e., by treating public housing as “infrastructure.”   For example, the Rebuild America bond program in the 2009 stimulus bill made below market interest bond funds available to state governments for roads, bridges and similar investments.  Residents believe that such a program could extend to public housing and want to know why HUD is not pursuing such an option. In addition, residents want to know why the existing authority for PHA’s to borrow funds against future capital repair funding could not be used rather than borrowing against the physical property of the public housing land and units as PETRA proposes.   

Finally, after up-dating and evaluating the capital needs, HUD could mount a priority effort to request increased capital funding to make up the shortfall, as it did successfully in the 2009 stimulus bill.  

Mortgaging of Public Housing
As noted above, a majority of the residents oppose HUD’s plan to mortgage public housing.  Mortgage loans from private banks risk foreclosure of public housing which potentially can, and will in many cases, transfer public property to private ownership.   

Use agreements attached to public housing are not a protection against foreclosure.  Banks can foreclose whether or not a use agreement is attached to the property.  
FHA insurance is also not a guarantee against foreclosure or subsequent sale of the property to a private entity.  
Foreclosure would also remove government oversight from public housing.  Currently, public housing authority boards are appointed by local elected officials who, in turn, are elected by the citizenry. In the event of a foreclosure, it is probable that the new owner would not be under the authority of a public agency answerable to the electorate. 

Historically, public property such as schools, libraries and parks have not been funded through mortgage loans from private banks, but rather through general obligation bonds backed by the government.  As noted above, residents believe it is important that public housing remain publicly owned and that HUD should explore funding options similar to other government owned property.  To treat public housing differently than other government owned public property, such as libraries and schools, is to devalue its importance as a public good.  

In addition, PETRA does not prevent a PHA from seeking a loan on one public housing development to finance the improvements on another development.  And, it does not cap loan interest rates that can be paid; this failure may attract predatory lenders.

Resident Participation 
In the April letter, residents stated that they wanted “to be guaranteed robust participation rights, taken from the best features of the current” public housing and project-based assistance programs.  

PETRA requires that PHAs and owners shall not impede reasonable efforts of residents to organize, shall recognize legitimate resident organizations and give reasonable consideration to their concerns.  A legitimate organization is defined as one that meets regularly, operates democratically, is broadly representative and is independent of PHAs, owners and management.  

Residents agree with these provisions.  Nevertheless as noted below in the Enforcement section, residents want to support and strengthen these provisions with an effective enforcement mechanism.  HUD Regional offices should be charged to with enforcement and residents should have the right to enforce the provisions regarding their rights to organize. 
Resident involvement in PHA policy and on PHA Boards

Residents have recognized the importance of resident commissioners the PHA plan process, which requires the engagement of residents and resident councils in the process through resident advisory board(s) (RABs).

PETRA provides that a PHA that converts some or all of its units shall comply with the rule that most PHAs must have a board with at least one resident commissioner.  With respect to the PHA plan process, PETRA requires a change in the PHA plan and consultation with the RAB if units will be converted.
Residents believe that the requirement of a resident commissioner must be changed to require at least two resident commissioners.  In addition, the provisions regarding PHA plan process must also be revised to clearly state that any converted unit that was formerly a public housing unit continues to be subject to the PHA plan process and RAB input for the useful life of the property.  
Access to Information

Residents previously stated that they “want to be guaranteed the right to have notice of and input into any major decision or plan affecting their housing or the program rules.”  
PETRA provides that owners applying to convert to PETRA must provide for consultation with the residents about the owner’s intent to apply to convert, any rehabilitation or demolition of occupied units,
 any relocation, any applicable right to return and any subsequent determination to modify the use agreement to transfer it to another development.   
Essential to this consultation obligation and to on going meaningful resident participation is the right to obtain information.  PETRA should be revised to ensure that residents have access to information regarding project budgets, capital needs assessments, reserve funds, ownership, and management contract information.

Funding of resident organizations to promote resident organizing rights: 

Residents noted in the April letter that resources are needed to help residents organize public housing, voucher and multifamily residents, to influencing PHA policies and to assist and provide technical assistance through the conversion process.     
PETRA provides for funding “to facilitate the tenants’ rights to organize, subject to such terms and conditions as the Secretary may establish.”  In addition, PETRA provides that the funds would be distributed “by competition or such other procedure that the Secretary deems appropriate.”   

Residents firmly believe that funds for resident organizing should be distributed independently of PHAs and owners. In other words, the funds should go directly to the resident organizations and not through the PHAs or owners.
The funds should be available to promote organizing rights of public housing, multifamily and voucher residents. 
The amount of the funds available for this purpose should be at least an amount equal to $25/unit/year.  

If a development organization, a combination of resident organizations, a city wide organization or an organization of voucher residents is democratically elected, legitimate and fiscally responsible that organization should be able to request and receive funds of $25/unit/year, on a noncompetitive basis. These groups may also qualify for the competitive funding.

If there’s money left over (i.e., not all the resident groups qualify or request the $25/unit/year), the remaining funds shall be distributed competitively to national, statewide, regional or other legitimate resident controlled groups and to groups that will organize those residents that are not organized.  There should be a priority or a set aside of funds for groups—including both resident controlled groups and nonresident controlled—that will seek to organize the unorganized residents, including voucher residents.  

Hearing rights

Previously in the April letter, residents told HUD that the hearing rights that public housing currently have should be applied to all PETRA units.  In addition, residents submitted a document, “Best Practice Elements for Informal Hearing for Applicants and Participants,” which set forth in greater detail additional requirements that should be included in PETRA.  These requirements include: adequate notice of the reasons for the action; the ability to grieve agency inaction as well as agency action; the opportunity for informal resolution prior to a hearing or more formal review; an impartial hearing officer; which may include a panel with resident members; the right to confront and cross examine witnesses; a written decision based on the evidence presented, which is binding on the PHA or owner.  

The residents support the procedures set forth in PETRA, but want to improve them by adding the above listed protections.  In addition, residents should have 15 days after receipt of a notice of adverse action to respond and request a hearing before the adverse action may be carried out.  Also, there should be funding from PETRA or other sources to pay for residents to be represented in hearings involving termination of any voucher or rental assistance contract for an individual or an eviction.
Rescreening

Residents have consistently taken the position that conversion to PETRA should not trigger a rescreening of the residents.  Residents should not lose their housing or housing subsidy because of the conversion.  

PETRA currently provides that there will be no rescreening of families lawfully in the unit at the time of conversion.  In the event that a resident must be relocated, the Uniform Relocation Act applies and the resident has the right to return if there has been no serious or repeated violation of the lease at the time of departure or during the temporary relocation.  

Residents are concerned that during the relocation period there may be allegations of serious or repeated violations and that an allegation should not prevent the return of the resident.  Residents should have the right to return unless there is an independent determination that there has been a serious or repeated violation of the lease for reasons that are within the ability of the resident to control.  Thus, the resident should have the right to return unless the resident is evicted from the relocation site for a serious or repeated violation or the family has been terminated from the voucher program for a serious violation of the program. PETRA should also clearly state that residents who take a voucher will not be rescreened when initially provided with the voucher.
Mobility

In the April letter, residents supported choice as to where the residents may live, but noted that there were many questions regarding implementation of the mobility feature.  Residents also stated that “there should be an appropriation of vouchers to be used for households moving out of [PETRA] assisted units.” In addition, residents noted that to be sure that the ability to move benefits those residents who volunteer to move with their voucher, the payment standard may have to be increased, landlords should not be able to discriminate against voucher holders because of their status as voucher holders, more landlords need to be recruited to the program and residents must receive effective and ongoing counseling to make sure that they are protected throughout the process and are successfully able to use the voucher in the neighborhood where they choose to live.
PETRA provides for mobility, meaning that a resident may move out of a PETRA unit and continue to receive a rent subsidy.  (The PETRA unit remains subsidized).  A resident may  move with a voucher after two years, and a PHA may not make available more than one third of its annual turnover vouchers for this purpose, but could set aside  fewer.
The amount of vouchers set aside for the mobility feature is not adequate.  There must be an additional appropriation.  Residents cannot endorse the mobility provision unless HUD and Congress ensure that additional “incremental” vouchers are provided annually to reduce inequities to people on the Housing Choice Voucher waiting lists who would otherwise be “bumped” if one-third of turnover vouchers are provided to existing public or multifamily residents who wish to move.   

An applicant for a PETRA unit should be able to apply in one place for all such units in the jurisdiction. 
One-for-one replacement

Residents have consistently stated that PETRA should not result in the loss of any hard units and that there must be a one-for-one replacement of any PETRA units lost due to demolition or disposition.  

PETRA states that there must be one-for-one replacement, with timely plan for replacement on site or in the neighborhood or within 25 mile radius, except one-half of the units may be replaced with tenant based assistance if certain conditions are met.  These conditions include where there is an adequate supply of affordable rental housing in low poverty areas as demonstrated with data demonstrating that 80% of the vouchers issued over last 24 months were leased within 120 days, existing voucher holders are widely disbursed, and there is a relatively high vacancy rate of units with rents not exceeding payment standard.  

PETRA should be revised to provide for one-for-one replacement of all units, with no exception.  Residents believe that there is a need for affordable hard units and that every place where there are hard units that are affordable to the lowest income families there is a need for replacement hard units.  In addition, PETRA should provide that if the units are demolished or sold, one third (1/3) of the units must be replaced on site or in the neighborhood.  If more tenants want to return, then more units must be replaced on site or in the neighborhood.  The remaining units (those not replaced on site or in the neighborhood) may be replaced within a 25 mile radius of the original site.  The one-for-one replacement requirement should at a minimum provide for the required accessible units as provided for under ADA and any additional units that are necessary based upon the needs of current residents or a market survey of need, whichever is greater. 

Enforcement

Residents should be able to enforce the rights set forth in PETRA.  
Residents are also very concerned about the lack of current enforcement of HUD rules.  Residents do not want the lack of enforcement repeated in PETRA.   PETRA should ensure that residents have a right to enforce the rights set forth in PETRA, including the right to organize.  This means that residents must have a “private right of action” and/or third party beneficiary status in any contracts between HUD and owners of PETRA units.  Enforcement rights are extremely important and should also include a right to escrow rents.  

Limited English Proficiency (LEP)

PETRA units must be subject to the fair housing obligations that require a plan for how the PHA and owner are going to meet the needs of residents and applicants who have Limited English Proficiency (LEP).  Basic documents regarding conversion, going maintenance and management, leases, hearing rights, etc. should be available in the appropriate language and interpreters provided.  

Section 3

PETRA provides that Section 3 will apply to PETRA units as it applied to those units prior to the proposed PETRA amendments.  It also changes the preferences so that public housing residents, voucher residents and residents of other federally assisted housing are all equally entitled to a preference for Section 3 employment.  Residents generally support this policy.  However, residents are very concerned that Section 3 is not an effective program in many places because of the lack of training and lack of access to apprenticeship programs by Section 3 residents.  Current enforcement of Section 3 must be improved. 
This draft letter outlines residents’ concerns regarding PETRA.  It is provided to facilitate a telephone conference call scheduled for September 2, 2010.with residents and you and other HUD staff. 
Sincerely, 

� It is understood that the proposal would later apply to the preservation of other multifamily developments.  


� Multifamily residents were included at the last minute and worked to catch up on the issues.


� PETRA states that the Secretary may extend the contract “for up to a 20-year period beyond the original contract term or the term of any extension.”  This language is unclear; it may be interpreted to allow contract extensions a maximum of 40 years.  The contract should subject to extension limited only by the availability of appropriations or other restrictions expressly provided for.  


� Residents should be informed of any proposal to rehabilitate or demolish units in any development that is occupied.  The duty to consult should not be diminished merely because the units that will be demolished or rehabilitated are not occupied.  
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